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PREFACE. 


The  Committee  of  the  Council,  who  were  appointed  at 
Cologne  to  supervise  the  Annual  Report,  r^ret  to  have 
to  announce  to  the  members  of  the  Association  the  re* 
moval  by  sudden  death  of  Mr.  Henry  D.  Jencken  from  his 
varied  and  successful  sphere  of  activity  as  their  Honorary 
General  Secretary.  His  death  took  place  on  the  26th  of 
November,  1881,  in  consequence  of  an  apoplectic  seizure; 
but  before  his  illness  he  had  arranged  in  MS.  the 
substance  of  the  present  Report,  which  the  Assistant 
Secretary,  Mr.  Alexander  Scott,  has  carried  through  the 
Press  under  the  superintendence  of  the  Committee.  The 
Committee  take  this  opportunity  of  recording  their  high 
appreciation  of  the  earnest  devotion  and  assiduous  services 
of  Mr.  Henry  D.  Jencken,  and  their  recognition  of  the 
great  loss  which  the  Association  has  experienced  by  his 
unexpected  demise. 

The  Committee  avail  themselves  of  this  opportunity  to 
make  known  to  the  members  of  the  Association  that  the 
Tenth  Annual  Conference  of  the  Association  will  be  held 
at  Liverpool  in  the  month  of  August  in  the  present  year, 
and  that  notice  of  the  day  of  meeting,  as  soon  as  it  has 
been  fixed  on  consultation  with  the  Local  Committee,  will 
be  communicated  to  the  members. 
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PROCEEDINGS. 


Tuesday,  i6  August. 

On  Tuesday,  the  i6th  of  August,  1881,  the  Chairman,  with 
other  Members  of  the  Council  of  the  Association,  assembled  in 
the  Council  Room  of  the  Rath-Haus,  or  Town  Hall  of  Cologne, 
which  the  Civic  Authorities  had  courteously  placed  at  their  dis- 
posal, whence  they  proceeded  at  12  o'clock  to  the  Gothic  Hansa- 
Saal,  situated  in  a  more  ancient  part  of  the  Rath-Haus,  and 
where  the  meetings  of  the  Rhenish  branch  of  the  Great  Hanse 
Confederation  were  accustomed  of  olden  time  to  be  held.  Here 
they  were  received  by  Dr.  Becker,  the  Ober-Biirgermeister  of 
the  City,  accompanied  by  the  Biirgermeister,  the  Ober-Staats- 
Anwalt,  and  other  Members  of  the  Local  Reception  Com- 
mittee. Dr.  Becker,  after  a  few  words  of  salutition  addressed 
to  the  Chairman,  proceeded  to  welcome  the  Members  of  the 
Association  generally  in  an  eloquent  speech  in  German,  of  which 
Dr.  E.  E.  Wendt,  one  of  the  English  Vice-Presidents  of  the 
Association,  at  the  request  of  the  Ober-Biirgermeister,  read  a 
translation  in  English.  The  text  of  Dr.  E  E  Wendt^s  translation 
is  as  follows  :  • 

**  Honoured  Assembly,  Gentlemen, 

"  I  have,  in  the  name  and  on  behalf  of  the  City  of  Cologne, 
the  honour  to  welcome  within  these  walls  the  Association  for  the 
Reform  and  Codification  of  the  Law  of  Nations,  and  at  the  same 
time  to  express  the  thanks  of  the  city  for  the  distinction  which 
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you  have  conferred  upon  it  by  your  meeting  therein,  and  for  the 
impulse  which  it  thereby  receives  in  strengthening  the  recollection 
of  ancient  international  relations  by  the  help  of  scientific  re- 
searches, such  as  are  so  well  represented  by  the  Papers  prepared  by 
Sir  Travers  Twiss,  to  whom  I  beg  to  express  my  sincere  thanks. 

"  The  aims  which  you,  Gentlemen,  have  in  view  are  not  new ; 
on  the  contrary,  they  are  as  old  as  human  civilisation,  when  the 
people  became  blessed  with  the  understanding  that  such  aims 
cannot  possibly  be  attained  by  means  of  warfare,  but  solely  by 
means  of  mutual  respect  and  friendship.  But  the  means  whereby 
you  endeavour  to  promote  your  objects  have  scarcely  been  con- 
genial to  our  Continent  before  the  nineteenth  century.  And  here 
I  wish  to  remind  you  at  this  place  and  at  this  hour  of  the 
immense  changes  which  time  has  brought  about  It  is  just  514 
years  ago  that  in  this  very  hall  a  Congress  assembled  for  the 
Reform  and  Codification  of  International  Law.  It  was  here  that 
the  delegates  of  the  Netherland  and  Baltic  cities  promised 
solemnly  to  one  another  jointly  to  defend,  by  all  available  means, 
the  freedom  of  the  sea  and  its  navigation  against  piracy  and 
everything  connected  therewith. 

"  Such  compacts  or  confederations  need  not  at  present  be 
concluded  between  mercantile  cities ;  their  vessels  need  no  con- 
voys ;  and,  least  of  all,  your  Association  does  not  appeal  to  the 
power  of  the  sword  for  protection ;  you  rely  upon  the  power  of 
public  opinion,  from  whose  rectification  and  elucidation  you  have 
a  right  to  expect  that  the  legislation  of  separate  States  shall  be 
harmonised  in  conformity  with  international  principles,  so  as  to 
secure  a  uniformity  of  law  in  all  matters  which  admit  of  it 

''  A  fear  may  perhaps  be  expressed  that  the  present  moment  is 
not  very  opportune  for  your  labours,  as  the  tendency  to  particu- 
larism now  prevailing  may  not  be  favourable  to  your  efforts.  Of 
course  every  great  idea  has  had  to  fight  against  particularism 
when  and  wherever  it  appeared.  And  Germany  has,  perhaps, 
more  experience  of  its  effect  than  any  other  country;  and  it 
unfortunately  appears  as  if  even  now  this  struggle  is  not  finally 
concluded. 
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*'  But  be  this  as  it  may,  the  conununity  of  interests  among  the 
leading  nations  of  the  eaith  is  more  powerful  than  the  disposition 
to  bring  to  the  foreground  any  particularism,  which  would  natu- 
rally tend  to  a  dissolution  of  such  community  of  interests ;  and, 
let  it  not  be  lost  sight  of,  that  this  community  has  gained  for  its 
invincible  champion  the  whole  power  of  modem  science,  which 
has  not  only  been  successful  in  boring  through  the  rocks  of  the 
Alps  a  road  for  the  world's  traffic,  but  in  laying  on  the  bottom  of 
the  great  Atlantic  the  telegraph  cable,  which  has  done  so  much 
for  uniting  mankind 

'^  How  possible  it  is  to  execute  a  great  problem  as  soon  as  it 
has  inspired  the  civilised  world,  has  been  proved  by  the  com- 
pletion of  the  cathedral  which  overshadows  our  city.  Every  one 
knows  now,  that  in  spite  of  narrow-minded  admonishers,  who 
regarded  from  the  recommencement  of  the  work  its  completion 
as  something  impossible,  in  spite  of  all  party  antagonism  and 
disagreeable  squabbles  during  half  a  century,  the  work  progressed, 
and  the  more  it  advanced  the  less  was  it  affected  by  any  of  those 
miserable  vexations. 

''  May  you)  Gentlemen,  as  workmen  at  the  great  edifice  of 
international  jurisprudence  and  its  administration,  be  successful 
in  adding  here  among  us  a  sufficient  number  of  valuable  stones  to 
that  edifice,  so  that  the  year  1881  and  your  meeting  on  the 
Rhine  may  long  be  blessed  recollections  for  you ;  may  God 
Almighty  grant  this  ! " 

Dr.  K  K  Wendt,  after  concluding  his  translation  of  the 
speech,  conununicated  the  following  letter  which  he  had  received 
from  the  Right  Honorable  Sir  Robert  Phillimore,  President  of 
the  Association,  expressing  his  regret  at  his  inability  to  take  part 
in  the  Conference,  dated  The  Coppice,  Henley-on-Thames, 
August  9th,  1 88 1,  and  runs  as  follows  : 

"  Mv  DEAR  Dr.  Wendt, 

"  I  should  be  grateful  to  you  to  take  the  trouble  on  my 
behalf  to  state  at  the  opening  of  the  Congress  how  much  I  regret 
my  unavoidable  absence  from  it. 
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''  I  find  that  after  a  laborious  term  in  the  Admiralty  Court,  and 
the  additional  work  of  two  public  Commissions  (one  relating  to 
the  Ecclesiastical  Courts  and  the  other  to  the  Slave  Trade),  I 
stand  greatly  in  need  of  rest  and  repose. 

'^  I  am  sure  that,  in  these  circumstances,  the  Congress  will 
accept  my  excuse  for  non-attendance  at  the  Session  which  is  now 
about  to  open,  and  at  which  I  hope  their  valuable  and  intesesting 
labours  will  be  successfully  continued" 

Dr.  E.  E.  Wendt  thereupon  having  moved<  and  Sir  Travers 
Twiss,  as  Chairman  of  the  Executive  Council,  having  seconded 
the  motion,  Herr  H.  EL  Meier,  of  Bremen  (Chairman  of  the 
North  German  Llpyds),  was,  by  acclamation,  elected  President 
of  the  Conference. 

Sir  Travers  Twiss,  having  returned  thanks  to  Dr.  Becker  for 
his  kind  reception  of  the  Association,  begged  leave  to  offer  for 
his  acceptance  two  autotypic  reproductions  of  an  ancient  Charter, 
or  Privilege,  granted  by  the  Burgrave  Henry  of  Drachenfels,  in 
the  year  1285,  to  the  Chapter  of  Cologne;  the  original  of  which 
is  preserved  in  the  British  Museum,  London.  Dr.  Becker  there- 
upon expressed  his  great  pleasure  in  accepting  facsimiles  of  a 
document  of  so  much  interest  to  the  City  of  Cologne.  They 
would  be  preserved  in  the  Archives  respectively  of  the  State  and 
of  the  City.  Dr.  Becker  at  the  same  time  expressed  a  hope  that 
the  good  feeling  now  existing  between  the  German  and  English 
races  might  endure  for  ever. 

Sir  Travers  Twiss  then  read  the  following  paper. 

"(?«  an  Ancient  Charter  of  the  Burgrave  Benry  of  Drachenfels,"* 

"  I  have  thought  it  might  be  agreeable  to  the  Burgomaster  of  the 
City  of  Cologne,  on  the  occasion  of  our  present  Conference,  for 
which  he  has  so  courteously  accorded  the  use  of  the  famous 
Hansa-Saal  of  the  Rath-Haus,  if  I  were  to  present  to  him  a 
facsimile  of  a  manuscript  in  the  British  Museum,  which,  with  the 
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permission  of  the  authorities  of  the  Museum,  I  have  had  copied 
by  the  autotypic  process.  The  manuscript  in  question  cannot, 
indeed,  boast  of  equal  antiquity  with  some  of  the  early  charters  of 
the  Kings  of  England  that  are  preserved  in  the  archives  of  this 
ancient  city,  but  it  belongs  to  a  period  which  is  probably  of 
greater  and  more  immediate  interest  to  the  citizens  of  Cologne. 
That  period  may  be  described,  not  inappropriately,  as  the  period 
of  infancy  of  their  noble  Cathedral,  when  its  choir  was  in  its 
early  stages  of  construction.  That  choir  has  been  pronounced 
by  others  more  competent  than  myself  to  speak  of  its  structural 
merits,  as  the  most  masterly  monument  in  Europe  of  Gothic 
architecture.  Fifty  years  have  elapsed  since  I  first  gazed  upon 
the  crane,  which  had  rested  for  centuries  upon  the  stump  of  one 
of  its  unfinished  towers,  and  I  thought  it  a  wise  act  upon  the  part 
of  those  who  had  failed,  from  want  of  funds  or  for  other  reasons, 
to  complete  the  towers,  that  they  had  left  the  crane  in  its  position, 
as  indicating  that  the  idea  of  completing  the  original  design  of 
the  architect  had  not  been  abandoned.  I  did  not,  however,  at  that 
time  anticipate  that  I  should  be  privileged  to  witness,  as  at  present, 
the  completion  of  the  Original  design  of  the  architect,  through  the 
munificence  of  the  Princes  of  the  House  of  HohenzoUern. 

**  The  manuscript  in  question  is  a  Charter  of  the  Burgrave  Henry 
of  Drachenfels,  which  contains  a  licence  to  the  Chapter  of  Cologne 
to  quarry  stone  in  the  mountain  of  Drachenfels  for  the  purposes 
of  the  new  structure.  The  foundations  of  the  choir  are  said  to 
have  been  laid  by  Conrad  of  Hochsteden,  Archbishop  of  Cologne 
in  1248,  and  the  choir  is  said  to  have  been  consecrated  in  1322. 
The  date  of  the  Burgrave  Henr/s  Charter  is  a.d.  1285,  so  that  it 
would  appear  to  have  been  granted  at  a  very  critical  period  of  the 
work.  It  is  well  known  that  a  quarry  is  pointed  out  to  visitors 
who  ascend  Mount  Drachenfels,  as  the  locality  from  which  stone 
was  procured  for  the  building  of  the  Cathedral,  and  the  quarry 
bears  the  traditional  name  of  *  Dombruch.'  The  Burgrave's 
Charter  gives  an  unexpected  confirmation  to  this  tradition,  and 
to  the  peculiar  name  of  the  quarry  itself,  as  the  workmen  who 
quarried  the  stone  are  designated  in  the  Charter  by  the  term 
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'Brecherey'  in  distinction  from  the  other  workmen  whose  business 
it  was  to  face  the  stone,  and  who  are  termed  ^  Vorslegere.' 

^  The  Charter  itself,  as  preserved  amongst  the  MSS.  in  the 
British  Museum,  is  comprised  within  a  comparatively  small 
piece  of  parchment,  about  seven  and  a  half  inches  long,  and 
five  and  a  quarter  inches  deep ;  and  the  writing  is  very  much 
contracted,  so  that  it  is  not  easily  deciphered,  except  by  an 
expert  It  has  appended  to  it  two  separate  narrow  slips  of 
parchment,  known  in  those  da3rs  by  the  technical  term  of  tails 
(caudae),  at  least  they  are  so  designated  in  the  same  century  by 
Bracton,  one  of  which  contains  a  seal  in  wax,  of  which  the  outer 
edges  and  the  legend  have  been  broken  away ;  but  the  shield  of 
arms,  bearing  a  dragon,  is  still  preserved.  This  was,  no  doubt, 
the  seal  of  the  Burgrave  of  Drachenfels,  attached  to  the  Charter 
in  accordance  with  the  '  testimonium '  clause.  The  other  tail 
may  be  presumed  to  have  held  the  seal  of  the  Burgrave's  uncle, 
Frederick,  Canon  of  Bonn,  which,  according  to  the  same  clause, 
was  appended  to  the  Charter. 

"  I  am  indebted  to  the  kindness  of  Mr.  Edward  Scott,  Deputy- 
Keeper  of  the  Manuscripts  in  the  British  Museum,  for  calling  my 
attention  to  this  particular  manuscript,  which  has  recently  under- 
gone a  more  careful  examination  at  his  hands,  whilst  preparing  the 
new  Index  to  the  Additional  Charters.     He  announced  the  dis- 
covery of  the  manuscript  in  a  letter  to  the  '  Athenaeum '  journal  of 
October  30,  1880,  in  which  he  has  described  it  as  a  contract  made 
by  the  Dean   and   Chapter  of  Cologne  with  the  Burgrave  of 
Drachenfels.     The  manuscript  has  at  first  sight  the  appearance  of 
a  contract,  as  it  commences  with  an  acknowledgment  that  the 
Burgrave  has  received  a  certain  sum  of  money  from  the  Chapter 
on  certain  conditions ;  but  the  Chapter  are  not  contracting  parties, 
and  the  money  seems  to  have  been  paid  in  advance  as  a  fee 
for  the  Licence.     The  Burgrave  appears  to  have  been  the  pro- 
prietor of  the  mountain,  as  he  expresses  his  wish  that  in  case  of 
his  death  his  heirs  should  maintain  its  conditions,  and  it  may  be 
reasonably   conjectured,  from  the  general  history  of  the  Seven 
Hills,  of  which  Drachenfels  is  the  sentinel  in  advance  towards  the 
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liver,  that  the  Burgrave  of  Dxachenfels  in  the  thirteenth  century 
held  the  mountain  in  fee  and  domain,  as  a  feudatory  of  the 
Archbishop  of  Cologne. 

*^  I  have  to  thank  Mr.  Edward  Scott  for  deciphering  the  Latin 
text  of  the  Licence,  which  I  have  appended  at  the  conclusion  of 
this  paper,  preferring  to  give  in  this  place  a  free  English  trans- 
lation of  it 

"  *  To  all  persons  about  to  inspect  these  present  Letters.  Henry, 
the  Burgrave  of  Drachinvels*  [sends  greeting].  The  word 
'  Saluted '  usually  inserted  in  similar  documents  is  here  omitted. 
*  We  wish  it  to  be  known,  and  we  publicly  avow  by  the  present 
Letters,  that  we  have  received  from  the  Chapter  of  Cologne  and 
from  Rudenger  the  manager  of  the  fabric  {procuratore  fcibrice)  of 
the  Church  of  Cologne  fifteen  marcs  in  Cologne  pennies,'  or  it 
may  mean  in  Cologne  money,  'the  following  condition  having 
been  interposed,  that  we  ought  to  consent  and  license,  and  in  &ct 
we  do  hereby  consent  and  license,  that  the  Chapter  and  the  afore- 
said Rudenger,  or  whomsoever  the  Chapter  may  depute  for  this 
purpose,  with  seven  men  whom  we  will  provide  for  them,  or  will 
engage  for  them  on  our  mountain,  at  their  expense  however,  of 
whom  four  shall  break  the  stone,  who  are  commonly  called 
breakers  {Brechere)^  but  the  other  three  shall  be  stonecutters,  who 
are  called  VorsUgtrCy  on  Mount  Drachenfels,*  and  if  they  wish  to 
have  more  stonecutters  who  are  called  VorsUgerCy  they  must  pro- 
vide them  for  themselves,  who  shall  make  and  execute  the  cutting 

two 
of  the  stones  during  -r —   years,  which  shall  begin  to  run  from 

the  year  of  our  Lord  one  thousand  two  hundred  and  eighty-five 
from  the  Feast  of  Palms,  for  the  work  of  the  Cologne  Structure  in 
the  quantity  and  quality  of  the  stones,  as  to  themselves  may  seem 
expedient,  with  this  addition  that  if  the  Chapter,  or  whomsoever  the 

^  It  would  appear  as  if  some  words  were  here  wanting  to  complete  the 
text,  such  as  "secturam  lapidum  fadant  et  exerceant,'*  as  in  the  earlier 
licence  of  1273,  and  which  the  clerk  who  prepared  the  licence  of  1285  may 
have  omitted,  as  similar  words,  in  relation  however  to  other  persons,  occur 
in  the  second  line  below.  The  copy  of  the  licence  presenred  in  the  Royal 
Archives  at  Dusseldorf  has  the  same  defect  in  its  text. 
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Chapter  may  have  thought  proper  to  appoint  for  this  purpose, 
wish  to  give  up  working  for  a  year  or  two  or  three,  so  that  they 
shall  not  make  or  execute  the  aforesaid  cutting  of  the  stone,  it 
shall  thereupon  be  free  for  them  to  recover  the  said  years  in  subse- 
quent years,  when  they  may  wish,  according  as  it  may  suit  them- 
selves and  the  above-mentioned  structure.  We  wish  also  if  it 
should  happen,  which  God  forbid,  that  we  should  die  within  the 
prescribed  time,  that  our  heirs  should  maintain  inviolably  and 
observe  the  said  conditions.  In  testimony  and  assurance  whereof 
we  have  conferred  these  present  Letters  fortified  by  the  support  of 
the  Seals  of  ourselves  and  of  Frederick  our  uncle,  Canon  of  the 
Church  of  Bonn,  in  the  year  of  our  Lord  one  thousand  two 
hundred  and  eighty-five.* 

"  There  are  one  or  two  remarks  which  deserve  to  be  made  upon 
the  language  of  this  document.  Mr.  Scott  is  disposed  to  think 
that  it  gives  us  the  name  of  the  Architect  or  Director  of  the  works 
at  this  early  period,  when  it  speaks  of  Rudengerus  as  the  "  procu- 
rator fabrice  Ecclesie  Coloniensis/  I  have  translated  these  words 
as  *  Manager  of  the  Fabric/  being  myself  disposed  to  think  that 
Rudengerus  was  an  officer  of  the  Cathedral,  as  we  know  from 
Bracton's  treatise  on  the  Laws  of  England,  which  was  written 
shortly  before  this  period,  that  it  was  the  practice  for  Ecclesiastical 
Chapters  to  have  officers  for  various  purposes,  who  were  styled 

•  procuratores ;  *  but  I  am  not  wedded  to  my  opinion,  and  Mr. 
Scott's  conjecture  may  be  correct*    Mr.  Scott  goes  on  to  say, 

•  These  stones  from  Mount  Drachenfels  were  (I  have  seen  it 
somewhere  stated)  of  such  a  bad  sort,  that  before  they  had 
been  long  introduced  into  the  fabric,  they  began  to  grow  weather- 
beaten  and  show  unmistakable  signs  of  crumbling  away.*  This 
of  course  is  a  question  of  fact,  and  I  am  not  sufficiently  ac- 
quainted with  the  history  of  the  Cathedral  to  pronounce  an 
opinion  upon  it ;  but  as  a  question  of  evidence,  before  admit- 
ting that  the  Burgrave   Henry's  mountain  contained   stone  of 

*  I  have  annexed  the  text  of  an  earlier  licence  granted  in  1373  by  the 
Burgrave  Godfrey,  the  father  of  the  Burgrave  Henry,  which  is  preserved  in 
the  Royal  Archives  at  Dusscldorf,  from  which  it  appears  that  Ulrich,  the 
Cantor  of  the  Cathedral,  was  at  that  time  director  of  the  works. 
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such  bad  quality,  I  should  wish  to  be  cerdiied  that  the  stone 
which  proved  to  be  of  such  an  untrustworthy  character  was  from 
the  Dombruch  of  Mount  Drachenfels.  If  it  be  correctly  handed 
down  to  us  that  the  choir  of  the  Cathedral  was  commenced  in 
1248^  it  must  have  been  in  the  course  of  construction  during  forty 
years  before  this  licence  was  granted.  There  are  other  quarries  in 
the  group  of  mountains,  which  are  known  as  the  Siebengebirge, 
of  which  the  Drachenfels  is  at  the  extreme  point,  where  the  cleft 
in  the  volcanic  mountain  range  allows  the  Rhine  to  pass  onward 
on  its  course  to  the  sea.  Amongst  these  is  a  mountain  known  as 
the  Wolkenberg,  which  is  extensively  quarried  in  the  present  day 
for  building  stone.  This  particular  stone  is  composed  of  trachytic 
rock  in  which  glassy  felspar  abounds.  Now  such  a  rock  may 
prove  a  traitor  to  the  architect,  as  felspar  easily  decomposes.  I 
think  it  not  unreasonable  to  conjecture  that  the  Chapter  of 
Cologne  may  have  had  recourse  to  the  Burgrave's  mountain, 
because  the  stone  which  they  had  elsewhere  procured  had  proved 
to  be  of  treacherous  quality.  This  conjecture  derives  some  sup- 
port from  a  circumstance  almost  peculiar  to  this  document  It  ap- 
pears that  the  lower  edge  of  the  Licence  has  been  turned  upwards 
in  such  a  way  as  to  allow  of  some  writing  being  inscribed  on  it  as 
a  postscript  to  the  original  text  of  the  Licence.  This  is  ac- 
curately represented  on  the  autotyped  facsimile  of  the  Licence, 
but  could  not  well  be  represented  on  the  print  of  the  Latin 
text,  which  is  subjoined.  The  words  so  inscribed  are  first  of 
all  *  ipsi  per  se  sibi,'  which  is  evidently  intended  as  a  correc- 
tion for  *ipsis'*  where  it  occurs  in  line  7  of  the  parchment  in 
conjunction  with  *  providebunt ;  *  so  that  the  altered  text  of 
the  Licence  would  run,  *  ipsi  per  se  sibi  providebunt,'  which 
would  make  the  text  unambiguous.  But  the  second  correction 
implies  an  alteration  in  the  date  of  the  Licence,  as  instead 
of  the  words  in  the  text,  *  which  shall  begin  to  run  from  the 
year  of  our  Lord  1285  from  the  Feast  of  Palms'  (qui  currere 
incipient  anno  domini  millesimo  ducentesimo  octogesimo  quinto 
in  festo  palmarum),*'  the  corrected  reading  would  be  *  which  shall 
begin  to  run  from  the  year  of  our  Lord  1298  from  Ash  Wednesday' 
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(qui  currere  incipient  anno  domini  millesimo  ducentesimo  nona- 
gesimo  octavo  in  die  Cinerum).  The  question  which  arises  upon 
this  correction  is,  whether  the  alteration  of  the  date  was  equivalent 
to  a  renewal  of  the  Licence,  or  whether,  the  old  Licence  having 
been  exhausted,  the  document  was  redelivered  with  the  correction 
as  an  escrow,  and  was  valid  until  a  new  Licence  was  granted.  If 
the  Licence  was  legally  renewed  by  the  endorsement  of  a  later 
date,  it  would  be  almost  an  unique  fact  It  is  possible  that  the 
records  of  the  Chapter  of  Cologne,  or  some  document  in  the 
archives  of  the  city,  may  throw  light  on  this  question,  as  if  a 
new  Licence  was  in  fact  granted  from  the  year  1298  some 
record  of  it  may  have  been  preserved.  Under  any  circumstances, 
whether  the  old  Licence  was  renewed  in  that  year  or  a  new 
Licence  subsequently  granted,  the  presumption  arising  from  either 
event  would  be  the  same,  namely,  it  would  be  in  favour  of  the 
quality  of  the  stone  from  the  Burgrave's  mountain  having  at  that 
time  been  approved  by  the  Director  of  the  works  of  the 
Cathedral. 

"  P.S.  Dr.  Harless,  the  Keeper  of  the  Royal  Archives  at  Dus- 
seldorf,  has  courteously  replied  to  my  enquiry  that  there  are 
preserved  in  those  Archives  two  books  which  contain  copies  of  all 
the  Records  of  the  Chapter  of  Cologne,  written  in  a  hand  of  the 
seventeenth  century.  Amongst  these  records  are  two  copies  of 
the  Licence  of  1285  and  one  copy  of  a  subsequent  Licence  of  1294. 
It  is  remarkable  that  one  of  the  copies  of  the  earher  Licence  of 
1285  exhibits  the  same  alterations  in  the  date  of  the  Licence  as 
the  Charter  in  the  British  Museum,  viz.,  *  which  shall  begin  to 
run  from  the  year  of  our  Lord  1298  from  Ash  Wednesday.*  On 
a  further  examination  of  the  Charter  in  the  British  Museum  I 
have  observed  certain  'dots'  under  the  words,  *ac  Frederici 
nostri  avunculi  Canonici  Bunnensis  Ecclesie,'  which  Mr.  Maunde 
Thompson,  the  Keeper  of  the  MSS.,  considers  to  be  equivalent  to 
the  erasure  of  those  words,  and  to  be  an  instruction  probably  for 
a  new  Licence,  in  which  those  words  should  be  omitted,  and  the 
date  of  which,  viz.,  *from  Ash  Wednesday  1298,'  has  been  written 
on  the  lower  edge  of  the  Charter  turned  upwards. — T.  T." 
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APPENDIX. 

Latin  Text  of  the  Charter  of  Henry^  Burgrave  of  Drachinvels^  pre- 
served amongst  the  Charters  in  the  British  Museum^  and 
entered  in  the  Catalogue  of  Additional  Charters  as  No.  i6,  148. 

"Vniuersis  presentes  litteras  inspectnris,  Henricus  Bnrgraiiius  de  Dra- 
chinvels.  Notum  esse  volumus  et  tenore  presentinm  protestamur,  nos  recepisse 
a  Capitulo  Coloniensi  et  Rudengero  procuratore  fabrice  Ecclesie  Coloniensis 
XV.  marcas  Coloniensium  denariomm,  tali  videlicet  condicione  intraposita, 
quod  nos  consentire  debemus  et  licenciare,  Immo  jam  coDsentimus  et  licencta- 
mas,  quod  Capitulum  et  Rudengerus  predictus,  vel  quemcumque  ad  hoc 
Capitnlmn  deputauerit,  cum  vii**"  viris,  de  quibus  nos  ipsis  prouidebimus  seu 
ipsb  in  nostro  monte  acquiremus  sub  suis  tamen  expensis,  quorum  quatuor 
lapides  frangent  qui  wlgariter  Brechere  dicuntur,  alii  vero  tres  lapidde,  qui 
VoTslegere  nuncupantur  in  Monte  Dnu:hiDvels,  et  si  plures  lapicidas  qui 
vorslegere    dicuntur    habere    voluerint,    ipsis  *  prouidebunt,    qui  secturam 

kpidttm  iaciant  et  ezerceant  per  .^^  \sic\  annos  qui  currere  incipient  anno 

domtni  M*CC"*LXXX"**  qninto  in  festo  palmarum,  ^  ad  opus  structure 
Coloniensis  in  quantitate  et  qualitate  lapidum,  prout  hoc  ipsis  visum  fuerit 
expedire,  Hoc  adiecto,  quod  si  Capitulum  vel  quemcumque  Capitulum  ad  hoc 
duxerit  ordinandum  Anno  vno  vd  duobus  vel  tribus  supersedere  volnerit,  ita 
quod  dictam  secturam  lapidum  non  fecerint  seu  exercuerint,  extunc  erit  eis 
libenim  eosdem  annos  recuperare  in  annis  subsequentibus  quando  voluerint, 
prout  hoc  ipsis  conpetit  et  structure  memorate.  Volumus  etiam,  vt  si  nos, 
quod  absit»  infra  tempus  prescriptum  morj  contigerit,  heredes  nostri  condidones 
predictas  suppleant  inuiolabiliter  et  conseruent  In  cujus  rej  Testimonium  et 
firmitatem  presentes  litteras  nostri  ac  Frederici  nostri  aSnculi  Canonici 
Bunnensis  Ecclesie  sigillorum  munidone  dicto  Capitulo  contulimus  roboratas. 
Datum  anno  Domini  M"CC™LXXX"*  quinto." 


Latin  Text  of  the  Charter  of  the  Burgrave  Godfrey^  the  father  of 
the  Burgrave  Henry  ^granted  in  the  year  1273  and  preserved  in 
the  Royal  Archives  at  DUsseldorf  No,  642. 

"  Universis  presentes  litteras  inspecturis,  Godefridus  Burgravius  de  Dra- 
chinvels.  Notum  esse  volumus  et  tenore  presentinm  profitemur  nos  recepisse 
a  Capitulo  Coloniensi  et  Ulrico  Cantore,  cui  structura  fabrice  Ecdesie 
Coloniensis  est  commissa,  viginti  marcas  denariorum  Coloniensium  tali 
videlicet  conditioner  forma  et  fidei  datione  interposita,  quod  nos  consentire 
debemus  et  licentiare,  immo  jam  consentimus  et  Ucentiamus,  quod  Capitulum 
et  dominus  Ulricus  prefati  cum  sex  viris,  de  quibns  nos  ipsis  providebimus 
seu  ipsis  in  nostro  monte  acquiremus,  sub  suis  tamen  expensis,  quorum  tres 
lapides  frangent,  et  qui  vulgariter  hrechere  dicuntur,  alii  vero  tres  lapicide, 
qui  et  vorsl^ere  nuncupantur,  in  nostro  monte  Drachenvels  secturam  lapidum 
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faciant  et  exerceant  per  qnatuor  annos,  qui  currere  incipient  anno  d.  millesimo 
ducentesimo  septuagesimo  quatto  in  festo  Cathedre  S.  Petri  ad  opus  structure 
Colonieusis,  in  quantitate  et  qualitate  lapidiun,  prout  hoc  ipsis  visum  fuerit 
expedire ;  hoc  adjecto,  quod  si  capitulum  et  dominum  Ulricum  memoratum, 
vel  alium,  quern  Capitulum  ad  hoc  duxerit  ordinandum,  uno  anno  duobus 
vel  tribus  supersedere  contigerit,  ita  quod  dictam  secturam  lapidum  non 
fecerint  sen  exercuerint,  extunc  erit  eis  libenim  eosdem  annos  recuperare 
in  annis  subsequentibus,  quando  voluennt,  prout  hoc  ipsis  competit  et  struc- 
ture memorate.  Volumus  etiam,  ut  si  nos  infra  tempus  prescriptum  mori 
contigerit,  quod  absit,  heredes  nostri  conditiones  predictas  supleant  inviola- 
biliter  et  conservent.  Recognoscimus  etiam,  quod  dictum  capitulum  et 
dominus  U Incus  secturam  lapidum  per  unum  annum  facere  debeant  et  possint 
in  monte  nostro,  exceptis  annis  illis  superius  annotatis.  In  cujus  rei  testi- 
monium et  firmitatem  presentes  litteras  nostri  Burgravii  de  Wolkenberg  ac 
Frederici  fratris  nostri  canonici  Bunnensis  Ecclesie  sigillorum  munitione  dicto 
Capitulo  contulimus  roboratas. 

"  Datum  anno  d.  millesimo  ducentesimo  septuagesimo  tertio,  quarta  feria 
ante  festum  purificationis  b.  Virginis.'^ 

After  the  reading  of  the  paper,  which  was  received  by  the 
members  with  strong  expressions  of  satisfaction,  more  particularly 
on  the  part  of  the  German  members  who  were  present,  the 
Conference  was  adjourned  until  two  o'clock. 

On  re-assembling,  Herr  H.  H.  Meier  in  the  Chair  pro- 
posed the  names  of  Sir  Travers  Twiss,  Dr.  E.  K  Wendt,  Hon. 
David  Dudley  Field,  and  Judge  Peabody,  as  Vice-Presidents 
of  the  Conference,  who  were  unanimously  elected.  Dr.  Syndicus 
Marcus,  of  Bremen,  and  Mr.  H.  D.  Jencken,  of  London,  were 
elected  Secretaries  of  the  Conference. 

Communications y  Correspondence^  ^'c. 

Mr.  H.  D.  Jencken,  as  the  Honorary  General  Secretary,  then 
communicated  a  number  of  letters  and  telegrams  from  members, 
excusing  their  absence  from  the  meeting;  among  others,  from 
Sir  John  Lubbock,  Sir  William  Thomson,  Herr  Theodore 
Engels,  Chevalier  Karl  de  Scherzer,  Professor  Gunther, 
Professor  T.  M.  C.  Asser,  and  many  others. 

Minutes  of  the  Berne  Meeting, 

The  Honorary  Secretary  then  laid  upon  the  table  the  minutes 
of  the  Berne  Conference,  which  were  accepted  as  read. 
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Annual  Report  of  the  Council. 

The  Report  of  the  Council  for  the  year  1 880-81  was  presented 
by  Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.R.S.,  as  Chairman  of  the 
Executive  Council,  as  follows : 

E^ort  of  the  Council  for  the  Year  1880  to  1881. 

The  Council  have  much  pleasure  in  reporting  that  during  the 
past  year  the  Association  has  made  steady  progress. 

The  obituary  during  the  past  year  comprises  several  names  of 
warm  adherents;  included  amongst  these  are  those  of  our 
lamented  President,  the  late  Sir  Fitzroy  Kelly,  the  last  Lord 
Chief  Baron  of  England ;  that  of  Dr.  S.  Borchardt,  of  Berlin, 
Minister  Resident  of  Costa  Rica,  whose  assistance  in  preparing 
the  Laws  of  Bills  of  Exchange  was  invaluable.  We  have  also  to 
mejition  the  decease  of  Charles  Clark,  Esq.,  Q.C,  who  by  his 
active  co-operation  rendered  valuable  services  in  the  year  1877 
to  the  Association  at  Antwerp.  The  names  also  of  the  late 
Messrs.  Lewis  Olrick,  of  London,  G.  H.  Stuart,  of  Phil- 
adelphia, J.  K  Hurst,  of  Baltimore,  £.  C.  Benedict  and  Isaac 
Sherman,  of  New  York,  and  Dr.  Samuel  Osgood,  of  Connecticut, 
have  to  be  honourably  mentioned  as  sincere  friends  and  supporters 
of  this  Association. 

Mention  has  been  made  in  the  last  Report  of  the  increasing 
acceptance  of  the  York  and  Antwerp  rules  to  regulate  General 
Average  contributions,  and  the  Council  have  the  satisfaction  to 
announce  that  these  Rules  have  become  all  but  universally  adopted. 

Other  questions  relating  to  Maritime  Law  will  be  submitted  on 
the  present  occasion,  especially  as  regards  the  Law  of  Affreight- 
ment, which  includes  those  numerous  questions  on  the  Form  and 
Effect  of  Bills  of  Lading,  upon  which  subject  resolutions  will  be 
submitted  for  your  consideration. 

The  question  of  Bills  of  Exchange,  as  anticipated  in  our  last 
Report,  has  attracted  the  attention  of  the  Institute  of  Bankers 
and  of  the  Association  of  the  Chambers  of  Commerce  of  Great 
Britain  and  Ireland,  and  it  is  anticipated  that  a  Bill  will  be  sub- 
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iiiitted  in  the  next  session  to  the  British  Parliament  to  codify  the 
law  on  the  subject  Every  effort  ought  to  be  made  to  induce  the 
British  Parliament  to  adopt  a  code  calculated  to  secure,  as  far  as 
possible,  a  uniformity  with  other  nations  in  the  law  of  Bills  of 
Exchange. 

The  Council  has  to  report  that  progress  has  been  made  in  the 
matter  of  Negotiable  Securities.  The  five  rules  adopted  at 
Berne  last  year  have  been  accepted  by  the  Institute  of  Bankers 
in  London,  and  every  hope  is  entertained  that  the  Chambers  of 
Commerce  of  Great  Britain  will  likewise  approve  the  five  rules  of 
law  referred  to.  On  this  subject  Herr  Syndicus  Beisert,  of  Berlin, 
has  favoured  the  Association  with  further  suggestions ;  these  will 
be  submitted  to  you  in  the  Report  of  the  Committee  on  Negotiable 
Securities.  The  great  interest  evinced  in  the  different  capitals 
on  this  question  entitles  the  Council  to  believe  that  a  sound 
practical  foundation  will  be  laid,  upon  which  may  be  framed  a 
code  of  rules  internationally  applicable  regarding  these  Securities. 

The  Council  also  invites  the  attention  of  members  to  the 
Report  on  the  Law  of  Copyright,  which  at  present  is  attracting 
great  interest  both  in  England  and  other  countries. 

(Signed)  TRAVERS  TWISS, 

Chairman  of  the  Executive  Council, 

H.  D.  JENCKEN, 

Hon,  General  Secretary, 

On  the  invitation  of  the  President,  Sir  Travers  Twiss  then 
read  a  paper 

"  On  the  Early  Charters  granted  by  the  Kings  of  England  to  the 

Merchants  of  Cologne^* 

'*  The  circumstance  of  our  Conference  being  held  in  the  ancient 
Hansa-Saal  of  the  Rath-Haus  of  Cologne  has  led  me  to  think 
that  I  should  not  undertake  an  unwelcome  task,  if  I  were  to  invite 
your  attention  for  a  short  time,  not  only  to  the  high  commercial 
position  which  Cologne  occupied  towards  the  latter  part  of  the 
thirteenth  century,  as  the  headquarters  of  what  may  be  appro- 
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priately  tenned  tbe  Rhenish  branch  of  the  Gxeat  Hanse-League, 
bat  to  an  earlier  condition  of  her  commerce,  before  ^e  obtained, 
in  1259,  the  Staple  Right,  mider  which  all  vessels  navigating  the 
Rhine  were  compelled  to  imload  their  cargoes  in  her  ports,  and 
to  re^ship  them  in  Cologne  bottoms.  I  allude  to  the  independent 
trade  which  Cologne  carried  on  in  the  twelfth  century,  before  she 
became  a  member  of  the  Great  League;  and  more  especially  to 
her  trade  with  England  during  that  century,  which  has  been 
ignored  by  most  writers  on  the  early  history  of  intenutional 
commerce.  By  good  fortune,  however,  the  Gothic  Tower,  which 
forms  so  distinguished  a  feature  of  this  ancient  Town  E[all,  con- 
tains  documents  that  are  undeniable  evidence  of  the  important 
trade  which  the  citizens  of  Cologne  carried  on  with  England  in 
the  middle  of  the  twelfth  century,  and  of  which  all  record  is  lost 
in  England  These  documents  are  of  great  interest,  as  they  are 
not  only  valuable  evidence  of  the  commercial  eminence  of  Cologne 
at  that  time,  but  they  have  a  bearing  on  the  political  relations  of 
England  with  Germany  at  the  period  of  the  great  schism  in  the 
Latin  Church,  when  the  Emperor  Frederic  Barbarossa,  encouraged 
by  the  counsels  of  the  Archbishop  of  Cologne,  waged  an  im- 
placable war  against  the  Papacy,  and  endeavoured  to  induce 
Henry  IL  of  England  to  make  common  cause  with  him  against 
Pope  Alexander,  the  strenuous  protector  of  Archbishop  Becket 
in  his  struggle  for  supremacy  over  the  English  King. 

"  It  has  been  usual  with  English  writers  to  refer  the  commence- 
ment of  the  charter-privileges  enjoyed  by  the  merchants  of 
Cologne  in  London  and  in  other  ports  of  England  to  a  Charter 
granted  by  King  Henry  IIL,  in  the  twentieth  year  of  his  reign. 
The  text  of  this  Charter  has  become  known  to  English  writers 
through  the  medium  of  a  Charter  of  '  Inspeximus '  issued  by 
King  Edward  I.,  in  the  eighteenth  year  of  his  reign,  which  recites 
the  Charter  of  Henry  III.  The  enrolment,  however,  of  the  original 
Charter  of  Henry  III.  exists  in  the  Public  Record  Office  of 
England;  but  when  we  come  to  examine  the  MSS.  which  are 
preserved  in  the  Gothic  Tower  of  this  noble  Town  Hall,  we  shall 
find  not  merely  a  copy  of  this  Charter  of  Henry  III.,  preserved 
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in  an  ancient  Charter  Book  (Privilegien^Buch)  of  the  city,  but 
copies  of  five  earher  Charters  of  Trade  with  £ngland,  three  of 
which  go  back  to  the  reign  of  Henry  II.,  one  is  of  the  reign 
of  Richard  I.,  and  the  most  recent  of  them  is  of  the  reign  of 
King  John.  There  is  no  record  whatever,  as  far  as  I  am  aware, 
in  England  of  any  of  the  three  Charters  of  King  Henry  II. 
There  is,  however,  a  record  of  the  Charter  of  Richard  I.,  not, 
indeed,  of  contemporary  date,  but  contained  in  a  proceeding  of 
'Quo  warranto,'  in  the  reign  of  Edward  II.,  in  which  the 
Charter  of  King  Richard  is  set  forth  by  the  merchants  of  Cologne 
as  the  warrant  of  their  trading  privileges.  It  is  by  a  very  fortu- 
nate coincidence  that  this  Charter  of  King  Richard  is  recited  in 
extenso  in  this  proceeding  of  '  Quo  warranto,'  inasmuch  as  we 
are  thereby  enabled  to  set  right  an  error  which  exists  in  the  date 
of  the  Cologne  MS.,  or  rather,  perhaps,  which  has  originated  in 
the  difficulty  of  deciphering  its  true  date.  On  the  other  hand, 
there  is  no  record  whatever  in  England  of  the  Charter  of  King 
John,  if  Lappenberg  is  correct  in  assigning  it  to  the  twelfth  year 
of  King  John's  reign;  as,  although  the  text  of  many  of  the 
Charters  of  that  King  have  been  preserved  in  the  enrolments  on 
the  Rolls  of  Chancery^  printed  under  the  authority  of  the  late 
Record  Commission,  the  entire  Rolls  of  the  eleventh  and 
twelfth  years  of  his  reign  have  perished,  so  that  we  are  precluded 
from  ascertaining  from  them  whether  any  Charter  granted  by  King 
John  to  the  citizens  of  Cologne  bore  date  the  24th  July  in  the 
twelfth  year  of  his  reign,  at  which  time  King  John  was  in  Ireland, 
^'  My  attention  was  first  drawn  to  these  Charters  some  years  ago 
by  a  reference  to  them  in  the  appendix  to  Lappenberg's  edition 
of  the  learned  work  of  Sartorius  on  the  origin  of  the  German 
Hanse  ('  Urkundliche  Geschichte  des  Ursprungs  der  Deutschen 
Hanse,'  Hamburg,  1830).  They  have  been  subsequently  pub- 
lished by  Dr.  Constantine  Holdbaum*  in  his  ^  Hansisches  Urkun^ 
denbuch,'  Halle,  1876.  I  was  not,  however,  at  first  sight  aware  of 
the  historical  importance  of  the  Cologne  MSS.,  and  it  has  been 
only  within  a  comparatively  recent  period  that  I  have  satisfied 

•  Now  the  Archivist  of  the  City  of  Cologne. 
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mysdf  that  the  Cologne  MSS.  of  the  three  Charters  of  King 
Henry  IL  are  unique,  there  being  no  traces  whatever  of  these 
Charters  to  be  discovered  in  the  archives  of  the  Public  Record 
Office  of  England.  Lappenberg  has  been  content  to  publish  the 
text  of  these  three  Charters  without  assigning  any  date  to  them 
in  respect  of  the  year  in  which  they  may  have  been  issued  All 
that  is  apparent  on  the  face  of  the  two  first  of  them — and  I  shall 
treat  of  them  separately  from  the  third  Charter — is,  that  they  were 
granted  by  the  King  at  Northampton,  and  they  are  both  of  them 
witnessed  by  Richard  de  Luci,  the  King's  Justiciary,  and  by 
William  Fitzaldelm,  the  King's  Sewer. 

^  The  first  of  these  Charters  is  addressed  to  the  Viscounts  and 
the  Bailiffs  of  London — ^for  at  that  time  there  was  no  chief 
magistrate  of  the  City  of  London  who  bore  the  title  of  Mayor — 
and  it  grants  to  the  men  of  Cologne  the  privilege  of  selling  their 
wine  at  the  same  market  where  French  wine  was  sold,  a  sextary 
for  three  pennies.  It  further  prohibits  all  persons  Irom  doing  to 
them  any  injury  or  insult 

'*  The  second  Charter  is  addressed  to  the  Justiciaries,  Viscounts^ 
and  all  the  King's  Officers  throughout  England,  and  it  enjoins 
them  to  protect  the  men  and  the  citizens  of  Cologne  in  the  same 
manner  as  the  men  and  the  friends  of  the  King,  and  all  their 
merchandise  and  possessions,  so  that  they  shall  not  suffer  any 
injury  or  insult  either  in  their  house  in  London  (^  damo  sua 
Landari)^  or  in  their  goods  and  merchandise  or  anything  else 
belonging  to  them,  inasmuch  as  they  are  all  under  the  King's 
guardianship  and  protection,  and  accordingly  are  to  enjoy  a  firm 
peace  discharging  their  dues  and  customs ;  and  they  are  not  to 
exact  from  them  any  new  customs  or  dues  which  they  ought  not 
and  have  not  been  used  to  discharge ;  and  if  any  person  maliciously 
wrongs  them  in  these  matters,  they  are  to  cause  fiiU  justice  to  be 
done  to  them  on  the  King's  part  without  delay. 

^'Both  these  Charters  as  above  mentioned  are  attested  by 
Richard  de  Luci  and  William  Fitzaldelm,  who  is  described  as 
'  dapifer,'  which  is  usually  anghcised  Sewer,  and  is  synonymous 
with  Steward  of  the  Household.    The  place  where  they  were 
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granted  is  simply  denoted  by  the  words  'apud  Norhamptom* 
The  circumstance,  however,  that  they  were  attested  at  North- 
ampton enables  us  to  fix  within  certain  limits  the  time  at  which 
they  were  granted,  for  the  practice  at  that  time  was  for  the 
King  to  grant  such  privileges  to  foreign  merchants  only  on 
occasions  when  he  had  convened  a  Common  Council  of  the 
Realm.  These  trading  Charters  were,  in  fact,  the  precursors  of 
commercial  treaties,  which  were  not  at  that  time  in  use;  and 
there  is,  I  think,  little  doubt  that  the  practice  was  for  the  King 
to  make  them  known  in  some  way  or  other  to  his  assembled 
Council,  if  its  assent  to  them  was  not  formally  obtained.  How- 
ever this  may  be,  the  circumstance  that  they  were  granted  at 
Northampton  points  to  the  conclusion  that  they  were  granted 
either  in  the  year  1157  or  in  the  year  11 64,  in  both  of  which 
years  the  King  held  a  Council  of  the  Realm  at  Northampton. 
Dr.  Holdbaum  has^attached  to  these  Charters  the  date  of  1157, 
and  that  Lappenberg  inclines  to  that  date  may  be  inferred  from  a 
note  appended  by  him  to  Sartorius,  Tom.  i,  p.  5,  in  which  he 
cites  a  letter  addressed  by  King  Henry  II.  to  the  Emperor 
Barbarossa  in  1157,  of  which  I  have  subjoined  the  text  in  the 
Appendix.  I  am,  however,  disposed  to  think  that  they  were 
granted  at  the  later  Council  held  in  1164,  which  was  a  Council 
of  far  greater  importance  than  the  previous  Council  of  1157. 
The  former  Council  is  only  noticed  by  one  of  the  Chroniclers  of 
that  period,  whilst  both  Matthew  Paris  and  Roger  de  Hoveden 
have  given  us  a  very  full  account  of  the  later  Council  It 
is  not,  however,  the  greater  importance  of  this  later  Council, 
that  induces  me  to  select  it  in  preference  to  the  earlier  Council 
There  are  other  circumstances  deserving  of  attention,  that  appear 
to  me  to  be  strongly  in  its  favotir.  There  was  no  particular 
motive,  as  far  as  I  have  been  able  to  discover  from  con- 
temporary history,  why  Henry  II.  should  have  granted  any 
particular  privilege  of  trade  to  the  merchants  of  Cologne  at  the 
Council  held  at  Northampton  in  1157.  There  were,  however, 
strong  motives  for  showing  favour  to  them  in  1164,  from  the 
King's  desire  to  please  the  Archbishop  of  Cologne,  who  had 
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opened  negotiations  with  the  King  on  the  part  of  the  Emperor 
Frederic  Barbarossa  for  the  marriage  of  one  of  the  King's 
daughters  to  the  Emperor's  son,  and  of  the  other,  namely  the 
Princess  Matilda,  to  Henry  the  Lion,  Duke  of  Saxony,  the 
Emperor's  cousin.  The  negotiations  for  these  marriages  were 
carried  on  by  Reginald,*  Archbishop  of  Cologne,  who  had  himself 
probably  suggested  the  alliance  to  the  Emperor  as  a  means  of 
furthering  the  Emperor's  project  of  inducing  the  King  to  join  him 
in  his  support  of  the  Antipope  Octavian  against  Pope  Alexander. 
The  marriage  of  the  Emperor's  son  to  the  King's  daughter  did 
not  take  effect,  but  the  negotiation  of  the  marriage  of  the  Princess 
Matilda  to  Henry  the  Lion  was  successful,  and  from  this  marriage 
sprang  William  of  Winchester,  the  progenitor  of  the  line  of 
Brunswick  Princes,  which  alter  the  lapse  of  five  centuries  has 
succeeded  to  the  throne  of  the  Plantagenets. 

'^The  Council  of  Northampton  of  1164  wbuld  thus  appear  to 
have  been  assembled  at  a  time  when  there  was  a  motive  for  King 
Henry  II.  to  grant  privileges  of  trade  to  the  citizens  of  Cologne. 
Further,  the  Great  Justiciary,  Richard  de  Luci,  had  a  motive  to 
humiliate  Archbishop  Becket,  who  was  the  determined  adversary 
of  the  Archbishop  of  Cologne,  and  who  did  everything  in  his 
power  to  thwart  the  scheme  of  the  Imperial  marriages.  The 
year  11 64  is  in  fact  an  epoch  of  great  significance  in  the  history 
of  England.  A  Great  Council  of  the  Realm  had  been  assembled 
in  the  early  part  of  that  year  (January  2^5th-27th)  at  Clarendon, 
at  which  the  famous  Constitutions  of  Clarendon  were  reported  to 
the  King  by  the  Great  Justiciary,  and  were  confirmed  by  the 
bishops  and  the  barons.  Archbishop  Becket  had  promised  at 
this  Council  to  observe  those  Constitutions,  upon  which  the 
relations  of  the  Church  to  the  State  in  England  rested  down  to 
the  Tudor  Reformation  of  those  relations.  The  Archbishop, 
however,  subsequently  repented  of  his  having  given  his  consent 
to  certain  articles  of  those  Constitutions,  and  had  sent  to  Rome  to 

*  Reginald  of  Dassel  had  been  elected  Archbishop  of  Cologne  in  11 59,  in 
which  year  the  Schism  in  the  Church  commenced,  and  Cologne  with  its 
Archbishop  took  the  side  of  the  Emperor  against  Pope  Alexander  III. 
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obtain  absolution  from  his  promise,  which  absolution  was  granted 
to  him  by  Pope  Alexander.  It  was  in  the  interval  between  the 
Council  of  Clarendon  and  the  Council  of  Northampton  (Oct  6-13) 
that  the  negotiations  for  the  Imperial  marriages  were  set  on  foot 
Archbishop  Becket  was  summoned  to  appear  before  the  King  at 
Northampton,  and  he  came,  indeed,  to  that  Council  under  a  kind 
of  protest,  carrying  in  his  own  hand  his  processional  cross.  From 
this  period  the  open  quarrel  of  the  King  with  Archbishop  Becket 
may  be  said  to  date,  and  shortly  afterwards  the  Archbishop  fled 
from  England  to  Pope  Alexander,  who  was  then  in  France. 
Immediately  upon  his  departure  the  marriage  of  the  Princess 
Matilda  to  Henry  the  Lion  was  arranged,  and  the  Archbishop 
of  Cologne  came  over  to  England  in  the  next  following  year  to 
escort  the  Princess  to  her  future  husband.  There  was  thus  every 
ground  at  the  time  when  the  great  Council  of  Northampton  was 
held  in  11 64  for  the  King  to  favour  the  Archbishop  of  Cologne 
by  granting  to  the  citizens  of  Cologne  equal  privileges  for  the 
sale  of  their  wine  in  London  with  those  enjoyed  by  the  French 
merchants.  Their  house,  which  was  near  the  river  gate,  called 
Dowgate,  contamed  the  hall  of  their  guild,  and  we  shall  find  it 
styled  in  the  Charter  of  Richard  I.  their  Guildhall 

**  The  third  Charter  of  King  Henry  II.  is  addressed  to  all 
Justiciaries,  Viscounts  and  Officers,  and  others  owing  fealty  to  the 
King,  both  French  and  English,  so  that  this  Charter  had  wider 
scope  than  the  two  previous  Charters.  It  enjoins  them  to  guard 
and  maintain  and  protect  the  citizens  and  merchants  and  men  of 
Cologne  and  all  their  goods  and  possessions,  wherever  they  may 
come  to  them  in  the  King's  land,  as  if  they  were  the  King's  own, 
so  that  they  should  neither  do  nor  permit  to  be  done  to  them  any 
injury  or  insult,  inasmuch  as  they  are  the  King's  faithful  men,  and 
they  themselves  and  all  their  goods  are  in  the  King's  hand  and 
custody  and  protection.  And  if  any  one  maliciously  wrongs  them, 
let  plenary  justice  be  done  to  them  without  delay. 

This  Charter  is  without  a  date,  but  it  is  attested  by  Richard, 
Bishop  of  Winchester,  Hugh,  Bishop  of  Durham,  John,  Dean  of 
Salisbury,  and  William  Fitzaldelm,  the  King's  Sewer,  at  Woodstock. 
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Now  we  learn  from  the  Chronicle  of  Benedict  of  Peterborough 
(Rolls  edition,  voL  L,  p.  1175),  ^^^  ^^g  Henry  II.  held  a  Great 
Council  at  Woodstock  on  July  ist,  1 175,  at  which,  amongst 
other  prelates,  Richard,  Bishop  of  Winchester,  and  Hugh,  Bishop 
of  Durham,  were  present,  besides  almost  all  the  Abbots  of  the 
Province  of  Canterbury,  and  at  this  Council  John  of  Salisbury, 
also  known  as  John  of  Oxford,  the  King's  Clerk,  was  elected  to 
the  vacant  Bishopric  of  Norwich.  We  need  not,  therefore,  have 
any  hesitation  in  assigning  the  grant  of  this  Charter  to  the 
occasion  of  the  Ring  holding  a  Council  at  Woodstock  on  ist 
July,  1 175. 

^  The  next  Charter  is  one  of  very  considerable  interest,  having 
been  granted  by  King  Richard  I.  at  Louvain,  in  the  fifth  year  of 
his  reign,  under  strong  motives  of  gratitude  for  the  friendly 
assistance  of  the  then  Archbishop  of  Cologne.  It  is  addressed  to 
all  Archbishops,  Bishops,  Abbots,  Counts,  Barons,  Justiciaries, 
Viscounts,  Officers,  and  all  Bailiffs  and  persons  owing  fealty 
throughout  the  whole  of  England : 

** '  Know  ye  that  we  have  released  our  beloved  citizens  of  Cologne 
and  their  merchandise  from  the  payment  of  the  two  shillings 
{solidos)  which  they  were  accustomed  to  pay  for  their  Guildhall 
in  London,  and  from  all  other  customs  and  demands  which 
appertain  to  us  in  London  and  through  all  our  land  of 
England. 

'*  *  We  have  also  granted  to  them  freedom  of  coming  and  going 
throughout  all  our  land,  and  that  they  may  freely  attend  the  fairs 
throughout  our  land,  and  buy  and  sell  both  in  the  township  (villa) 
of  Londcm  and  elsewhere. 

"  *  Therefore  we  will  and  firmly  enjoin   that  the  aforesaid ' 
citizens  of  Cologne  may  have  the  aforenamed  liberties  and  free 
customs  throughout  the  whole  of  our  land  of  England.' 

"  This  Charter  is  attested  by  Henry,  Duke  of  Louvain,  Godfrey 
de  Say,  Thomas  FiuBemard,  William  de  Stagno,  and  William  of 
St  Mary  Church ;  and  it  is  given  under  the  hand  of  William, 
Bishop  of  Ely,  the  Legate  of  the  Apostolic  See  and  the  King's 
Chancellor,  at  Louvain,  on  the   i6th  day  of  February,  in  the 
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fifth  year  of  his  reign,  which  would  be  identical  with  the  year 
of  our  Lord  ii94. 

''  The  circumstances  under  which  this  Charter  was  granted  by 
King  Richard  are  of  considerable  historical  interest  King 
Richard,  as  is  well  known,  upon  the  Crusaders  having  concluded 
a  truce  with  the  Sultan  Saladin  for  three  years,  determined  to 
return  to  England  to  combat  the  intrigues  of  his  brother,  Prince 
John.  He  sailed  from  Acre  in  the  month  of  September,  1192, 
and  landed  at  Corfu  (Cuverfii),  whence  he  took  shipping  for 
Ragusa,  and  ultimately  was  driven  by  a  storm  on  shore  at  Zara  or 
at  Pola,  for  there  is  some  discrepancy  among  the  chroniclers  on 
this  head.  On  the  other  hand,  if  we  give  credit  to  the  letter  of 
the  Emperor  Henry,  of  December  28,  1192,  announcing  King 
Richard's  capture  to  King  Philip  of  France,  Richard  was  ship- 
wrecked between  Aquileia  and  Venice.  He  thence  proceeded  on 
horseback,  accompanied  by  William  de  Stagno,  to  Vienna,  in  the 
neighbourhood  of  which  city  he  was  seized  by  the  emissaries  of 
Leopold,  Duke  of  Austria,  and  was  imprisoned  by  him  in  the 
castle  of  Tyemstein  (Durrenstein),  on  the  Danube.*  The  Duke 
of  Austria  was  extremely  hostile  to  Richard,  considering  him  to 
have  been  privy  to  the  murder  of  Conrad  of  Montserrat,  the  rival 
of  Guy  de  Lusignan  as  a  candidate  for  election  to  the  vacant 
throne  of  Jerusalem.  After  having  kept  Richard  a  prisoner  for 
some  months,  Duke  Leopold  entered  into  a  convention  with  the 
Emperor  Heniy  to  deliver  the  King  as  a  prisoner  to  the  Emperor, 
on  condition  of  sharing  with  the  Emperor  the  King's  ransom, 
which,  under  this  Convention,  was  fixed  at  100,000  marks  of 
silver.  Richard  was  thereupon  brought  to  the  dty  of  Spires,  and 
there  surrendered  to  the  Emperor  on  March  12,  1195,  and  it  was 
firom  Spires  that  the  King  first  wrote  home  for  money,  having 
agreed  with  the  Emperor  to  pay  to  him  100,000  marks  of  pure 
silver  of  Cologne  weight  (adpondus  Colonia),  for  at  this  time  the 

*  This  account  of  the  seizure  and  captivity  of  Richard  I.  is  mainly  taken 
from  AusbertttSy  '  Historla  de  Expeditione  Friderici  Imperatoris,'  edited  by 
Jos.  Dobrowsky,  Prag.  1827,  pp.  108-12 1,  which  has  been  inserted  by  Canon 
Stubbs  as  Appendix  II.  to  the  Chronicle  of  Roger  de  Hoveden,  Rolls 
edition,  vol.  iii. 
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weights  and  measures  of  Cologne  were  in  general  use.  The 
Abbots  of  Boxley  and  of  Robertsbridge,  two  skilful  diplomatists, 
had  meanwhile  been  despatched  from  England  to  discover  King 
Richard's  place  oi  imprisonment,  and,  having  obtained  an  inter* 
view  with  the  King,  returned  to  England  with  the  news  of  the 
agreement  between  the  KLing  and  the  Emperor  (Chronicle  of 
Roger  of  Hoveden,  Rolls  edition,  voL  iiL,  p.  205),  and  with  the 
further  object  of  procuring  the  money  for  his  ransom.  Mean- 
while the  King's  place  of  captivity  was  frequently  changed,  to 
prevent  any  attempt  at  rescue.  At  last  a  treaty  was  concluded 
between  King  Richard  and  the  Emperor,  on  the  23rd  June,  1193, 
settling  the  details  of  the  payment  of  the  ransom  and  other 
matters ;  but  there  was  considerable  risk  of  the  Emperor  refusing 
to  fulfil  this  treaty,  owing  to  the  intrigues  of  King  Philip  of  France 
and  of  Prince  John  of  England,  who  promised  to  the  Emperor 
laige  annual  payments  of  money  if  he  would  detain  King  Richard 
in  perpetual  captivity.  At  last  the  Emperor  fixed  to  set  King 
Richard  free  at  Mayence  on  the  2nd  February,  11 94;  but  even 
at  the  last  moment  he  wavered,  and  it  was  only  upon  the  indignant 
remonstrances  of  the  Archbishops  of  Mayence  and  of  Cologne 
and  other  Archbishops  and  Princes  of  the  Empire,  amongst  whom 
was  Henry  the  Warrior,  Duke  of  Louvain,  the  cousin  of  King 
Richard,  that  at  last,  on  the  4th  February,  11 94,  the  Emperor 
delivered  up  King  Richard  into  the  hands  of  his  mother.  Queen 
Eleanor,  having  himself  kept  him  prisoner  for  a  year  and  six 
weeks  and  three  days.  The  Emperor  thereupon  gave  to  the  King 
a  safe-conduct  to  the  port  of  Antwerp,  and  the  King  forthwith 
proceeded  to  Cologne,  where  he  remained  three  days,  and  where 
the  Archbishop  welcomed  him  with  great  joy,  and  celebrated  a 
thanksgiving  mass  for  his  liberation.  The  Archbishop  further 
accompanied  the  King  to  the  port  of  Antwerp,  and  it  was  at 
Louvain  that  King  Richard  granted,  out  of  gratitude  to  the 
Archbishop,  a  Charter  which  acquitted  henceforth  the  citizens  of 
Cologne  from  certain  payments  for  their  Guildhall  in  London,  to 
which  Charter  Duke  Henry  of  Louvain  affixed  his  signature  as  an 
attesting  witness. 
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''  The  Charter,  however,  according  to  the  copy  in  the  archives  of 
the  City  of  Cologne,  exhibits  a  text  which  is  not  altogether  correct, 
or  it  may  not  have  been  correctly  deciphered  by  Lappenberg. 
It  has  been  printed  by  him  with  the  date  of  6  February,  which  has 
led  Canon  Stubbs,  in  his  edition  of  the  '  Chronicle  of  Roger  de 
Hoveden'  (vol.  iil,  p.  235),  to  remark,  in  a  note,  that  'the 
Charter,  as  given  in  Sartorius,  is  dated  at  Louvain,  Feb.  6.  But 
this  is  impossible/  All  doubt,  however,  as  to  the  correct  text 
of  the  Charter,  and  of  its  true  date,  is  removed  by  a  comparison  of 
the  Cologne  MS.  with  the  text  of  the  Charter  as  set  out  by  the 
merchants  of  Cologne  themselves  in  their  answer  to  a  writ  of 
'Quo  warranto'  sued  out  against  them  in  the  reign  of  Edward  II., 
and  on  record  in  the  Public  Record  Office  of  England. 

''  Dr.  Holdbaum,  in  his  version  of  this  Charter,  has  corrected 
the  date,  and  he  has  also  corrected  some  miswritings  of  the 
text.  It  is  an  interesting  fact  that  amongst  the  witnesses  to  this 
Charter  appears  the  name  of  William  de  Stagno,  who,  according 
to  the  narrative  of  Ralph  de  Coggeshall,  was  taken  prisoner  with 
the  King,  and  was  the  King's  companion  throughout  his  captivity. 
The  Abbot  of  Coggeshall,  in  stating  this  fact,  writes  after  what  he 
had  heard  from  Anselm,  the  King's  Chaplain.  All  the  other 
witnesses  are  historical  personages.  Godfrey  de  Say  had  come 
over  expressly  from  England  at  the  request  of  the  Chancellor. 
William  FitzBemard  was  Chief  Justice  of  the  Forests  X178-1184, 
and  William  of  St  Mary  Church  was  the  King's  Prothonotary. 
The  Chancellor  was  the  famous  Bishop  of  Ely,  who  succeeded 
in  negotiating  a  league  between  King  Richard  and  the  Emperor. 

'*The  fifth  Charter  is  a  Charter  of  King  John's,  drawn  up  in 
almost  the  same  words  as  the  Charter  of  King  Richard's,  and  pur- 
porting, in  fact,  to  be  framed  after  it  It  exhibits  the  same  clerical 
errors  as  are  found  in  the  MS.  of  King  Richard's  Charter.  It 
would  seem  from  the  transcript  of  this  Charter  in  Lappenberg's 
Appendix,  that  the  text  of  the  Cologne  MS.  is  very  difficult  to 
decipher,  as  there  are  evidently  several  errors  in  Lappenberg's 
transcript  The  Charter  purports,  according  to  Lappenberg, 
to  be  witnessed   by  Gerard  Fitz  Peter,  Earl  of  Essex ;   William 


(    25    ) 

Marshsdl,  Earl  of  Pembroke ;  William  de  Ferrers,  Earl  of  ; 

Vnniam  Briware,  Hugh  de  ;  and  Thomas  de  Sanuford, 

and  to  have  been  given  by  the  hand  of  Richard  de  Marisco,  Arch* 
deacon  of  Richmond  and  of  Northumberland,  at  Corfe,  on  the 
24th  July,  in  the  twdflh  year  of  King  John's  reign.  Such  is 
the  reading  of  the  attestation  clause  according  to  Lappenbeig,  and 
Dr.  Holdbaum  does  not  dissent  from  Lappenberg's  version  of  it 
The  known  facts  of  history,  however,  will  not  allow  us  to  admit 
that  any  Charter  could  have  been  signed  at  Corfe  Castle  by  King 
John  on  the  24th  July,  1 210,  as  he  crossed  over  to  Ireland  from 
Pembroke  on  the  6th  June  in  that  year,  and  did  not  return  to 
England  before  the  30th  August  (Matthew  Paris,  *  Hist  Anglorum,' 
Rolls  edition,  voL  ii.,  p.  122).  We  must  therefore  seek  for 
another  reading  of  the  MS.  as  regards  either  its  place  or  its  time 
of  execution.  Unfortunately,  however,  as  already  observed,  the 
Charter  Rolls  of  King  John  for  the  years  1209  and  12 10  have  all 
perished,  but  the  Rotulus  de  Praestitis,  in  other  words,  the  Roll 
of  the  payments  out  of  the  King's  purse  in  12 10,  has  been 
preserved,  and  from  this  Roll  it  appears  that  King  John  was  at 
Cairickfergus,  in  Ireland,  on  the  24th  July  in  the  twelfth  year 
of  his  reign.  I  had  at  one  time  thought  that  Lappenberg  had 
possibly  misread  the  name  of  the  place  at  which  this  Charter  was 
executed,  as  he  himself  states  that  the  text  of  the  Charter  is  very 
difficult  to  decipher;  but  with  the  courteous  assistance  of  Mr. 
William  Hardy,  the  Deputy  Keeper  of  the  Public  Record  Office 
in  London,  I  have  arrived  at  the  conclusion  that  Lappenberg's 
error  has  not  been  in  mis-dedphering  the  place,  but  in  mis- 
dedphering  the  time  when  this  Charter  was  executed,  and  that 
he  has  misread  the  Roman  letters  XV.,  as  if  they  had  been 
written  XII.  There  is,  in  fact,  on  record  on  the  Charter  Roll  of 
the  fifteenth  year  of  King  John,  M.  3,  now  in  the  Public  Record 
Office  in  London,  a  Charter  of  identical  purport  with  that  in  the 
Cologne  archives,  and  which  was  granted  by  King  John  to  the 
citizens  of  Cologne  in  the  ffUenth  year  of  his  reign.  The 
attestation  clause  is  not  set  forth  in  full,  but  the  two  first  names 
are  those  of  G.  FitzPierre,  Earl  of  Essex,  and  William  Marshall, 
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Earl  of  Pembroke,  the  rest  of  the  attesting  witnesses  being 
comprised  under  the  general  term  of  ^et  mulds  aliis.'  There 
can  be  no  doubt  that  this  is  the  Charter  of  which  a  copy  is 
preserved  in  the  archives  of  the  city  of  Cologne,  and  of  which 
La|^>enberg  has  published  the  text*  Lappenbeig  states  that  he 
had  had  great  difficulty  in  deciphering  the  attestation  clause. 
For  instance  his  reading  of  *  Gerard  FitzPier  *  is  erroneous,  as 
Galfridus  Filius  Petri  was  at  that  time  Earl  of  Essex.  He  was 
also  the  Chief  Justiciary  of  England.  Lappenb^g  is  correct  in 
describing  William  Marshall  as  Earl  of  Pembroke.  Both  these 
noble  earls,  who  were  staunch  adherents  of  King  John,  had  been 
invested  with  their  earldoms  at  his  coronation  (Roger  de  Hove- 
den.  Rolls  edition,  iv.,  p.  90).  Lappenberg  is  unable  to  decipher 
the  title  borne  by  William  de  Ferrariis,  who  had  been  restored  to 
the  Earldom  of  Derby  in  11 99,  and  he  leaves  his  title  blank.  He 
has  also  been  unable  to  decipher  the  name  of  the  fifth  witness^ 
whose  christian  name  only  he  has  given,  but  Dr.  Holdbaum 
reads  'Hugone  de  Gumaco.'  There  is  no  difficulty  as  re- 
gards Thomas  de  Samford,  who  was  a  King's  Justiciary,  or 
Richard  de  Marisco,  as  there  are  records  of  the  latter's  appoint- 
ment as  Archdeacon  of  Northumberland  in  July  12 12,  and  of  his 
appointment  as  Archdeacon  of  Richmond  on  July  4,  1213.  He 
was,  in  fact,  at  the  time  when  this  Charter  was  executed,  acting  as 
Deputy  Chancellor,  and  he  was  himself  subsequently  promoted  to 
the  office  of  Chancellor  of  the  Kingdom.  There  were  ample 
motives  at  this  time  for  King  John  to  grant  to  the  citizens  of 
Cologne  a  confirmation  of  the  liberties  granted  to  them  in  1 194  by 
his  brother  Richard  I.  He  had  embarked  in  a  war  against  Philip 
of  France  as  the  ally  of  the  Count  of  Flanders,  who,  in  conjunc- 
tion with  John,  supported  the  cause  of  the  Emperor  Otho  IV. 
This  was  a  period  of  great  animosity  between  the  two  parties  in 
Germany,  who  respectively  espoused  the  cause  of  the  Emperor  or 

*  Dr.  HdldbattXD  has  commuiucated  to  me  the  fact  that  in  the  '  PrivUegien- 
Buch '  of  1326,  in  the  Cologne  Archives,  there  are  copies  of  two  Charters  of 
King  John  of  identical  purport,  dated  respectively  in  the  twelfth  and  the 
fifteenth  years  of  his  rcigm 
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of  the  Pope,  and  it  wbs  in  the  contest  then  carried  on  between  Pope 
Innocent  III.  and  the  Emperor  Otfao  IV.,  who  was  the  nephew  of 
King  John,  that  the  names  of  Gudphs  and  Ghibehnes  became 
substituted  exchisively  for  those  of  the  party  of  the  Empire  and 
the  party  of  the  Papacy.  Pope  Innocent  III.  had  placed  upon  the 
head  of  Otho  IV.  at  Rome,  in  the  year  1209,  the  golden  crown  of 
the  ^npire ;  but  a  quarrd  soon  broke  out  between  the  Emperor 
and  the  Pope,  and  the  Pope  raised  against  the  Guelj^  Emperor 
the  chief  of  the  Ghibeline  House,  namely  the  young  Frederick  II., 
the  grandson  of  Frederick  Barbarossa.  Frederick,  seconded  by  the 
Pope,  passed  into  Germany,  and  in  iai2  was  crowned  by  the 
Geiman  Ghibelines  emperor  at  Aix-la-Chapelle ;  bat  Cologne 
remained  feithfiil  to  the  cause  of  Otho  IV.,  and  it  was  partly  to 
encourage  the  citizens  of  Cologne  and  partly  to  reward  them  that 
King  John,  in  1213,  confirmed  to  them  the  privileges  secured  to 
them  under  the  previous  Charter  of  King  Richard.  The  renewal 
of  this  Charter  was  in  fact  equivalent  to  the  renewal  of  a  treaty  of 
commerce  between  England  and  the  patrician  merchants  of  Cologne 
who  claimed  to  be  the  descendants  of  the  ancient  Roman  colonists, 
and  who  maintained  their  aristocratic  form  of  government  under 
the  protection  of  the  Prince-Archbishop  down  to  the  last  decade 
of  the  last  century.  It  is  not  necessary  to  follow  up  the  further 
lustory  of  the  Charters  granted  to  the  merchants  of  Cologne  by 
the  Kings  of  England  in  the  reigns  of  Henry  III.,  Edward  I., 
and  Edward  11.  They  are  on  record  in  England,  and  are  referred 
to  by  most  writers  on  international  commerce ;  but  the  Charters 
of  Henry  II.,  to  which  I  have  called  your  attention,  are  not 
generally  known,  whilst  Lappenberg,  who  is  a  high  authority  in 
Germany  in  matters  of  English  history,  has  fallen  into  error  in 
the  dates  which  he  has  assigned  to  the  Charters  of  King  Richard 
and  King  John.  Such  documents,  when  correctly  deciphered, 
are  more  trustworthy  guides  than  even  the  writings  of  con- 
temporary chroniclers;  when,  however,  they  are  mis-deciphered, 
they  become  pitfalls  to  the  historian,  and  may  perplex  instead  of 
assisting  him  in  his  researches. 

**  I  may  add  that  there  are  preserved  in  the  archives  of  this 
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ancient  city  many  other  records  illustrating  the  friendly  relations 
of  commerce  which  existed  betyireen  England  and  Cologne  before 
Cologne  joined  the  Hanse  Confederation,  and  became  the  head 
of  the  Rhenish  branch  of  that  great  commercial  Union,  which 
did  so  much  to  promote  the  civilisation  of  Northern  Europe 
and  to  put  down  piracy.  Amongst  these  there  are  said  to  be 
copies  of  a  Charter  of  William  II.  of  England,  and  of  a  Charter 
of  Henry  I.  of  England,  the  contents  of  which  have  never  been 
published.*  If  these  Charters  exist  and  should  be  found  to  con- 
tain grants  of  safe-conduct,  or,  still  more,  of  trade-privileges,  to 
the  merchants  of  Cologne,  they  would  give  strong  support  to  the 
tradition  which  refers  the  commencement  of  their  commerce  with 
England  to  the  time  of  the  Anglo-Saxon  Kings. f  Of  the  general 
desire  of  those  Kings  to  encourage  foreign  merchants  to  frequent 
English  ports  we  have  dear  evidence  in  the  laws  of  King 
Ethdred,  but  those  laws  do  not  speak  of  the  merchants  of 
Cologne,  unless  they  are  comprised  under  the  title  of  the  men 
of  the  Emperor  (homines  Imperatoris)^  which  Lappenbeig  holds  to 
be  highly  pirobable. 

APPENDIX. 

Latin  text  of  the  Five  Charters,  of  which  copies  exist  in  the  Archives  of  the 
City  of  Cologne,  according  to  Lappenberg's  reading  of  them  in  his  edition 
of  Saitoritis. 

(I.)  Henricus  Dei  gracia  Rex  Anglie  et  Dox  Normannie  et  Aquitanie  et 
Comes  Attdigavie,  ViceComitibns  et  ballivis  sots  London  salutem.  Concedo 
ut  homines  Colonienses  vendant  vinum  saum  ad  Forum,  quo  venditor  vinum 
Francigenum,  scilicet  sextarium  pro  3  denariis.  Et  ideo  prohibeo  ne  ipsi  inde 
disturbentur,  nee  aliquis  super  hoc  injuriam  eis  &ciat  vel  contumeUam.  Tes* 
tibus  Ricardo  de  Lud  et  Wilhelmo  filio  Aldeni  dapifera 

Apud  Norhampton. 

Kopie  im  Privilegien  Buch  von  1326,  foL  54.    Engelant  7a 


*  My  authority  for  this  statement  is  a  letter  from  a  foreign  correspondent 
addressed  from  Cologne  to  the  Secretary  of  the  late  Record  Commission, 
and  printed  in  the  Report  on  Foedera,  Appendix  A,  Supplement,  p.  1 1. 

t  Dr.  Holdbaum  has  courteously  informed  me  that  no  trace  exists  in  the 
Cologne  Archives  of  either  of  these  earlier  Charters.  He  was  unfortunately 
absent  from  Cologne  during  the  Conference,  so  that  I  could  not  have  access 
to  the  Archives  in  the  Gothic  Tower. 
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(2.)  Henricns  Dei  gnda  Rex  AngUe  et  dnz  Nomuumie  et  Aquitame  eC 
comes  AndigaTie»  Jnstidariis,  ViceComitibiis  et  omnibus  ministris  sois  Anglie 
salatem.  Predpio  vobis,  quod  custodiatis  et  manutencatis  et  protegatis 
homines  et  dves  Colonienses,  sicut  homines  meos  et  amioos,  et  omnes  xes  et 
mercatuias  suas  et  possessiones,  ita  quod  neque  de  domo  sua  London,  neque 
de  rebus  neque  de  mercaturis  suis  aut  aliquibus  aliis  ad  eos  spectantibus 
injuriam  aliquam  vel  contumeliam  eis  fiuriatis,  neque  fieri  pennittatis,  quia 
et  omnia  sua  sunt  in  cnstodia  et  protecdone  mea,  et  ideo  finnam  pacem 
habeant  fadendo  lectas  consuetudines  suas,  et  nuUas  exigatis  ab  eis  novas 
consuetudines  yd  rectitudines,  quas  facere  non  debeant,  nee  facere  solebant, 
et  a  quis  super  hoc  maligno  forifedt,  plenam  eis  meam  sine  dilatione  justiciam 
fieri  fadatis.    Testibus  Ricardo  de  Lnci,  WUhelmo  filio  Aldeni  daptfero. 

Apud  Norhampton. 

Kopie  im  PriyUegienbuch  von  1326,  foL  54.    Engelant  73. 

(3.)  Henricus  Dd  gnda  Rex  Anglie  et  dux  Nonnannie  et  Aquitanie  et 
comes  Andigavie,  justidariis,  yiceoomxtibusi  et  omnibus  ministris  et  fidelibus 
suis  Francis  et  Anglis  terre  sue  salutem. 

Predpio  vobis,  quod  custodiatis  et  manuteneatis  et  protegatis  dves  et 
mercatores  et  homines  Colonienses  et  omnes  res  et  possessiones  suas,  ubicunqne 
ad  vos  venerint  in  terram  meam,  sicut  meas  proprias,  ita  quod  nullam  injuriam 
▼d  contumeliam  eis  faciatis  nee  fieri  permittatis,  quia  homines  et  fideles  mei 
sunt,  et  ipsi  et  omnia  sua  sunt  in  manu  et  custodia  et  protecdone  mea.  £t  si 
quis  super  hoc  maligno*  forfedt,  plenaiiam  ds  inde  sine  dilatione  justidam 
fieri  iadatis. 

Testibus  R.  Wyntoniensi,  Hugone  Dunelmensi  Episcopis,  Johanne  decano 
Saresbiensi,  Wilhelmo  Aldeni  dapifiero. 

Apud  Wudestok. 

Copie  in  Privilegienbnch  von  1336,  foL  54.    Engelant  71. 

(4.)  Richardus  Dd  giada  Rez  Anglie,  dux  Nonnannie,  Aquitanie,  et 
comes  Andigavie,  Archiepiscopis,  Episcopis,  Abbatibns,  Comitibus,  Baronibus, 
Jttstidariis,  ViceComitibus,  Ministris  et  omnibus  ballivis  et  fiddibus  todus 
Anglie  salutem. 

Sdatis  quod  nos  quietos  damasse  dictos  nostros  dves  de  Colonia  et  mer- 
5^Ti*4icfl«Ti  suam  de  illis  duobus  soltdis,  quos  solebant  dare  de  Gildhalla  sua 
London,  et  de  omnibus  aliis  consuetudinibus  et  demandis  que  pertinent  ad 
nos  in  London  et  per  totam  terram  nostram  in  Anglia. 

Concessimus  eciam  eis  salvum  ire  et  salvum  venire  in  totam  terram  nostram, 
et  quod  libere  possint  ire  ad  ferias  per  totam  terram  nostram,  et  emere  et 
▼endere  et  in  villa  London  et  alibi. 

Quare  volumus  et  firmiter  precipimus,  quod  predicti  cives  de  Colonia  pre- 
nominatas  libertates  et  liberas  consuetudines  habeant  per  totam  terram  nostram 
Anglie. 

Testibus  H.  duce  de  Lovanio,  Ganfrido  de  Say,  Thoma  filio  Bemardi, 


*  **  Maligno  "  in  both  of  the  Chartei?  (2)  and  (3)  is  probably  a  misreading 
for  "  maligne.'*     "  Saresbiensi "  is  a  contraction  for  "  SaresburiensL*' 
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Wilhelmo  dt  Stagno,  Wilhelmo  de  Sancte  Marie  Ecclesia.  Datum  per  manam 
W.  Elyen.  Episcopi,  ApostoUoe  sedis  legati,  Canoellarii  aostri  apud  Lovan. 
VI.*  die  Febr.,  anno  quinto  regni  nostri. 
Kopie  im  Privilegienbuch  Ton  1326,  foL  54*    Engelant  74. 

(5.)  Johannes  Dei  gracia  Rex  Anglie,  dominus  Hibernie,  Dux  Nonnannie, 
Aquitanie,  et  Comes  Andigavie,  Archiepiscopis,  Episcopis,  Abbatibus,  Comi- 
tibus,  Baronibus,  Justiciariis,  Vicecomitibus,  Mimstris  et  omnibus  ballivis  et 
fidelibus  tocius  regni  Anglie  Salutem. 

Sdatis  quod  nos  quietos  clamasse  dilectos  nostras  cives  de  Colonia  et 
mercandisam  suam  de  illis  duobus  solidis,  quos  solebant  dare  de  Gildehalla  sua 
London,  et  de  omnibus  aliis  consuetudinibus  et  demandis,  que  pertinent  ad  nos 
in  London  et  per  totam  terram  nostram  in  Anglia. 

Concessimus  eciam  eis  salvum  ire  et  salvum  venire  in  totam  tenam  nostram 
et  quod  libere  possint  ire  ad  ferias  per  totam  terram  nostram  et  emere  et 
▼endere  et  in  villa  London  et  alibi,  sicut  carta  domini  regis  Richardi  fratris 
nostri,  quam  inde  habent,  rationabillter  testatur,  salvalibertate  dvitatis  nostra 
London. 

Quare  volumus  et  fermiter  precipimus  quod  predicti  cives  de  Colonia 
prenotatas  libertates  et  libeias  consuetudines  habeant  per  totam  terram  nostimm 
Anglie,  sicut  scriptum  est 

Testibus  Gerardo    filio  Petri  Comitis  Essex.     W.  Mareschallo    Comite 

Pembroc.   W.  de  Ferrariis  Comite .   Wilhelmo  Briware,  Hugone  de , 

Thoma  de  Sanuford.  Datum  per  manum  Magistri  Ricardi  de  Marisco 
Archidiaconi  Richensis  et  Northumbrie,  apud  CorC  24  die  Julii  anno  regni 
nostri  duodecimo. 

Kopie  im  Privilegienbuch  von  1326  foL  55. 


P.S.  Otto,  Bishop  of  Freysing  in  Bavaria,  was  the  uncle  of  the  Emperor 
Frederic  Barbarossa,  and  he  has  composed  a  Chronicle  of  the  exploits  of  that 
Emperor,  which  breaks  off  in  11 56  at  the  end  of  the  second  book.  He  had 
contemplated  a  third  book,  which  he  was  prevented  by  death  from  completing, 
and  Radevic,  a  Canon  of  Freysing,  has  continued  the  Bishop's  work  down  to 
ti6o.  Both  these  Chronicles  have  been  printed  in  the  collection  of  Illustrious 
Historians  of  Germany,  published  by  Urstidus,  and  printed  at  Frankfort  in 
1585.  Radevic  was  accordingly  a  contemporary  of  the  Emperor's,  and  he 
speaks  as  if  he  had  been  present  at  Herbipolts  ( Wiirzburg),  which  Bishop  Otto 
describes  as  a  dty  in  Franconia  (in  civitate  Oruntalis  Franaa)^  where  the 
Emperor  received  the  messengers  of  King  Henry  11.,  who  delivered  to  him  a 
variety  of  sumptuous  presents  and  a  letter  from  the  King,  in  return  for 
presents  and  a  letter  which  the  Emperor  had  previously  sent  to  the  King. 
Radevic  has  inserted  in  his  Chronicle  the  text  of  the  King*s  letter,  which  is 


*  It  has  been  already  observed  that  this  date  is  an  error  for  "XVI.  die 
Febr.*'  Other  errors  have  also  been  alluded  to,  such  as  "  Sciatis  quod  nos,'* 
in  which  "quod"  is  redundant,  and  "salvum  ire  et  salvum  redire,"  which  is 
rendered  in  the  Quo  Warrattto  of  Edw.  II.  as  "  salvos  ire  et  salvos  venire." 
"  Dictos"  is  also  there  rendered  "dilectos.'* 
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dated  from  Northampton,  aod  is  attested  by  Thomas  the  Chancellor,  after- 
wards  Archbishop  of  Canterbury.  It  speaks  of  treaties  of  peace  and  friendship 
which  the  Emperor  had  initiated  {fiaas  ei  amoris  dignatus  estis  fatdera 
ituAaart)y  and  expresses  a  desire  that  there  may  exist  between  the  subjects  of 
both  monarchs  an  indivisible  nnity  of  love  and  of  peace  and  a  security  of 
commerce  {sit  igiiur  inter  nos  et  popuias  nostras  dOectionis  et  pads  umtas 
indsvisOj  commereia  tuta).  Lappenberg  is  disposed  to  rely  on  this  letter  as 
confirmatory  of  the  view,  that  the  Charters  of  Henry  IL  granted  to  the 
citizens  of  Cologne,  which  were  attested  by  Richard  de  Luci  and  William 
Fitzaldelm  at  Northampton,  were  so  attested  at  the  Comidl  held  at  North- 
ampton  in  1157,  at  which  Thomas  the  Chancellor  was  present,  and  at  which 
it  may  be  gathered  from  other  authorities  that  Richard  de  Luci  was  also 
present.  Lappenberg's  conjecture  may  be  correct,  and  it  has  found  general 
&vour  in  Germany,  but  I  have  always  felt  a  difficulty  in  giving  to  the  King's 
letter  so  narrow  an  interpretation,  as  it  speaks  of  "  pads  et  amoris  feeders," 
which  the  Emperor  had  initiated,  and  the  term  "populos  nostros"  would 
seem  hardly  to  be  satisfied  by  a  Charter  confined  to  the  dtizens  of  Cologne. 
Still  the  port  of  Cologne  may  at  this  time  have  been  the  chief  port  of 
departure  for  German  ships  and  German  merchants  trading  with  England,  for 
England  was  at  that  time  poor  in  merchant  ships,  and  the  policy  of  her  kings 
was  to  open  her  ports  to  the  merchant  ships  of  other  nations.  Whichever 
date  may  be  the  more  correct,  whether  the  date  of  1 157,  resting  on  the  letter  of 
Henry  II.  to  the  Emperor,  or  the  date  of  1 164,  resting  on  the  spedal  favour 
shown  by  the  King  to  Archbishop  Reginald  of  Cologne,  the  Charters  are 
evidence  of  an  intimate  commerdal  intercourse  between  London  and  Cologne 
at  a  period  long  before  Cologne  became  a  Member  of  the  Hanse  League.  As 
the  Chronide  of  Canon  Radevic  is  to  be  found  in  very  few  libraries,  I  have 
annexed  the  Letter  of  King  Henry  IL,  the  text  of  which,  as  far  as  I  am 
aware,  is  to  be  found  only  in  that  Chronide. 

Text  of  a  letter  from  King  Henry  XL  of  England  to  the  Emperor  Frederic  Bar- 
barossa,  printed  in  Radevic's  continuation  of  the  History  of  the  Emperor 
Frederic's  rdgn  by  Bishop  Otto  of  Freysing ;  to  this  letter  Radevic  assigns 
the  date  of  A.D.  1157,  and  states  that  he  was  present  when  it  was  delivered 
to  the  Emperor. 

Praecordiali  amico  suo  Friderico,  Dei  gratia  Romanorum  Imperatori  invic* 
tissimo^  Henricus,  rex  Anglise,  Dux  Normannia;  et  Aquitanise,  et  Comes 
Andegavensis,  Salutem  et  verse  dilectionis  concordiam. 

Excellentiae  vestrse  quantas  possumus  referimus  grates,  dominantium  optime, 
quod  nos  nundis  vestris  visitare,  salutare  literis,  muneribus  prsevenire  et  quod 
his  charius  amplectimur,  pads  et  amoris  invicem  dignatus  estis  foedera  inchoare. 
Exnltavimus  et  quodammodo  animum  nobis  crescere,  et  in  majus  sensimus 
e:vehi,  dum  vestra  promissio,  in  qua  nobis  spem  dedistis  in  disponendis  regni 
nostri  negotiis,  alacriores  nos  reddidit  et  promptiores.  Exultavimus,  inquam, 
et  tota  mente  magnificentiae  vestrse  assurreximus,  id  vobis  in  sinceio  cordis 
afiectu  respondentes,  quod  quicquid  ad  honorem  vestrum  spectare  noverimus, 
pro  posse  nostro  effectui  mandpare  parati  sumns,  Regnum  nostrum,  et  quicquid 
abique  nostrae  subjidtur  ditioni  vobis  exponimus  et  vestrse  committimus 
potestati,  ut  ad  vestrum  nutum  omnia  disponantur,  et  in  omnibus  vestri  fiat 
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voluntas  imperii,  Sit  igUur  inter  nos  et  ptfpulot  nostras  diUetiams  et  pacts  unitas 
indwisa^  eommerda  iuta^  ita  tamen  ut  Tobis,  qui  dignitate  pneeminetis, 
imperandi  oedat  auctoritas,  nobis  non  deerit  voluntas  obsequendi.  Et  sicut 
vestne  serenitatis  memoriam  vestrorum  exdtat  in  nobis  munerum  largitio*  sic 
▼OS  nostri  quoqne  leminisd  pneoptamus,  mittentcs  quae  pulchriora  penes  nos 
erant  et  vobis  magis  placitura.*  Attendite  itaque  dantis  affectum,  non  data, 
ct  eo  animo  quo  dantur  exdpite.  De  manu  beati  Jacobi,  super  qua  nobis 
scripsistis,  in  ore  magistri  Hereberti  et  Guilhelmi  derid  nostii  verbum 
posuimus,  teste  Thoma  Cancellario  apud  Norhant. 

At  the  conclusion  of  the  paper  the  thanks  of  the  Conference 
were  voted  to  Sir  Travers  Twiss  for  having  presented  a  paper 
of  so  much  historical  interest,  throwing  so  much  light  on  the 
early  commercial  intercourse  between  the  citizens  of  London  and 
of  Cologne. 

The  Honorary  Secretary  then  read  the  Report  of  the  English 
Committee  on  Negotiable  Securities  {vide  Appendix  C),  and  Dr. 
Marcus,  Syndic  of  the  Bremen  Chamber  of  Commerce,  submitted 
a  series  of  resolutions  formulated  by  Herr  Beisert,  Syndic  of 
the  Kaufmannschaft  of  Berlin  {vide  Appendix  D.) ;  Mr.  H.  D. 
Jencken  then  read  the  following  paper  on  the  subject  of  the 
resolutions : 

*'  Negotiable  Securities. 

"  When  last  year  the  Berne  Conference  passed  a  series  of 
Resolutions  respecting  the  laws  on  Securities  to  Bearer,  the  Con- 
ference was  fully  aware  that  they  could  only  be  regarded  as  a 
kind  of  instalment.  Some  few  particularly  important  regulations 
were  agreed  upon,  the  rest  was  left  to  the  deliberations  of  future 
Conferences.  The  three  further  resolutions,  which  my  friend 
Beisert  and  I  beg  leave  to  lay  before  you  to-day,  are  a  step 

*  A  curious  illustration  of  the  character  of  the  presents  sent  on  this  occasion 
by  the  King  to  the  Emperor  is  found  in  the  Great  RoU  of  the  Exdiequer, 
commonly  called  the  Pipe  Roll  of  4  H.  IL  (a.d.  1 157),  in  whidi  there  is  this 
entry :  "  et  pro  quatuor  Girfiedconibus  ad  opus  Imperatoris  Alemannorum, 
adi.  libr.  vi.  sol  viiL  den,  et  Nuntiis  ejusdem  Imperatoris,  xxv.  libr.  iii.  soL" 

The  Chronides  of  Bishop  Otto  and  Canon  Radevic  have  been  also  published 
by  Muratori  (Rerum  Italicarum  Scriptores ;  Mediolani  1725,  torn,  vi),  who 
has  collated  the  text  of  Ursticius  with  a  MS.  preserved  in  the  Imperial 
Library  at  Vienna. 
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further  in  the  direction  of  the  assimilation  of  the  laws  in 
question. 

"  The  initiated  will  perhaps  be  struck  by  the  feet,  that  among 
the  resolutions  proposed  by  us  there  is  none  which  treats  of  the 
question  of  amortisation.  And  this  has  indeed  its  special  reasons. 
As  you  will  remember,  the  German  Branch  of  the  Association 
laid  before  you  last  year  also  several  principles  touching  the 
amortisation  of  Securities  to  Bearer.  But  it  immediately  became 
evident  that  this  was  an  extremely  difficult  question,  and  that 
widely  divergent  views  were  entertained  respecting  it  The 
matter  was  therefore  postponed  as  not  yet  ripe  for  decision. 
If  we  do  not  recur  to  it  to-day,  it  is  because  the  question  will 
shortly  be  discussed  at  large  at  the  annual  meeting  of  the  German 
jurists  (Deutscher  Juristentag),  and  it  may  be  advisable  to  await 
the  result  of  that  discussion,  in  which  not  only  German  but  also 
Austrian  jurists  will  take  part 

"  But  setting  aside  this  highly  important  question,  the  three 
resolutions  submitted  to  your  notice  comprise  interesting  matter 
enough.  Resolution  Ila.  appears  as  a  necessary  complement  to 
the  second  Berne  resolution.  Resolutions  lib.  and  VI.  contain 
important  provisions  respecting  the  circulation  of  Securities  to 
Bearer. 

"  First,  as  regards  Resolution  Ila.,  I  must  go  back  to  the 
considerations  which  influenced  the  Berne  Conference  in  passing 
Resolution  I. 

"  When  we  consider  the  great  importance  of  the  traffic  in 
Securities  to  Bearer  for  our  whole  economic  development,  it 
appears  extremely  desirable  that  the  foundations  on  which  it  is 
based  should  be  made  as  solid  as  possible.  And  this  end  can 
best  be  attained  by  giving  the  widest  publicity  to  the  conditions 
under  which  Securities  to  Bearer  are  issued.  The  Berne  Con- 
ference accordingly  demanded  in  Resolution  II.  that  every  issue 
of  Securities  to  Bearer,  together  with  a  statement  of  all  their 
legal  relations — so  far  as  the  same  were  at  all  essential — should 
be  entered  in  a  Public  Register.  That  this  would  not  at  once 
put  a  stop  to  all  abuses,  and  particularly  to  all  dishonest  practices, 
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was  of  course  clear  to  every  one.  But  just  as  in  those  countries 
in  which  well-conducted  registers  of  firms  are  kept,  all  the  rela- 
tions of  firms  have  been  rendered  perfectly  transparent,  an 
advantage  which  no  one  would  at  the  present  day  willingly 
relinquish — so  the  same  transparency  shall  be  ensured  for  all 
the  legal  relations  affecting  the  issue  of  Securities  to  Bearer. 
Moreover,  with  this  demand  the  Conference  meets  endeavours 
of  a  similar  nature  which  are  gaining  ground  in  Germany.  When 
a  revision  of  the  existing  laws  respecting  joint-stock  companies  in 
Germany  is  spoken  of  as  requisite,  highly  competent  judges  of 
the  subject  look  to  greater  publicity  in  regard  to  the  occurrences 
in  the  life  of  the  joint-stock  companies  as  the  best  remedy  for  the 
evils  that  have  manifested  themselves. 

"  Resolution  II.,  however,  in  the  form  in  which  it  was  passed 
at  Berne,  is  not  yet  quite  adapted  to  meet  the  demand  for 
publicity  practically.  The  acquirer  of  a  Security  is  only  in  very 
rare  cases  in  a  position  to  inform  himself — except  with  great 
trouble  and  expense — of  the  contents  of  the  Public  Register. 
But  what  he  might  easily  examine,  is  the  Security  itself.  This 
document  therefore  ought  in  itself  to  satisfy  the  demand  for 
publicity,  and  it  is  with  a  view  to  effect  this,  that  we  submit  to 
you  Resolution  Ila. 

"  That  the  contents  of  the  Security  agree  with  the  entry  in  the 
Public  Register,  could  easily  be  certified  to  the  parties  con- 
cerned— for  instance,  by  the  affixing  of  the  Registrar's  stamp. 

"  I  come  now  to  Resolution  lib.  The  object  of  this  Resolu- 
tion is,  first  to  determine  the  moment  when  the  Security  to 
Bearer  comes  into  force,  and  secondly  to  render  the  acquirer  of 
a  Security  to  Bearer  as  independent  as  possible  of  the  personal 
concerns  of  the  issuer.  Thus  alone  is  free  circulation  guaranteed 
to  Securities  to  Bearer. 

"  Lastly,  as  regards  Resolution  VI.,  its  importance  for  business 
is  obvious.  We  have  here  on  the  one  hand  the  claim  of  the 
issuer  of  the  Security  to  be  at  some  time  or  other  released  from 
his  liability  for  claims  which  have  not  been  asserted  within  a 
certain  time  after  their  falling  due,  and  on  the  other  hand  the 
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right  of  the  possessor  of  a  Security  to  Bearer  not  to  be  unduly 
precluded  from  asserting  his  claims  arising  out  of  the  same.  The 
solution  found  for  these  conflicting  claims  has  been  very  various 
according  to  the  different  laws.  Whilst  by  English  law  there  is 
no  limitation  of  action  upon  Securities  to  Bearer,  either  on  the 
Securities  themselves  or  the  coupons  and  dividend-warrants-- and 
the  same  is  the  case  with  a  great  many  Russian  Stocks, — in  other 
laws  which  recognise  the  principle  of  limitation,  the  periods  of  it 
vary  most  multifariously.  So  the  period  of  prescription  for 
coupons  and  dividend-warrants  is  limited  according  to  the  dif- 
ferent systems  of  law  (and  in  Germany  again  according  to  the 
laws  of  the  different  States)  to  3,  4,  5,  6,  10,  and  even  20  years, 
and  for  other  Securities,  so  far  as  they  fall  due  at  all,  to  3,  5,  10, 
20,  30,  40  years,  to  say  nothing  of  special  statutory  stipulations 
on  the  subject  That  such  a  state  of  things  is  exceedingly 
prejudicial  to  the  traffic  needs  no  further  proof.  The  purport  of 
Resolution  VI.  is  to  reduce  this  chaos  to  order. 

"  Indulging  the  hope  that  you  will  not  refuse  your  assent  to 
the  Resolutions  we  have  proposed  to  you,  I  beg  leave,  finally, 
to  add  a  few  remarks  upon  the  rules  agreed  to  last  year.  All 
notices  and  judgments  concerning  them  that  have  come  to  my 
knowledge  have  been  highly  favourable.  Especially  Resolution  III. 
has  been  hailed  with  joy  on  all  sides.  As  far  as  Germany  is 
concerned,  there  is  eveiy  prospect  that  this  Resolution  will  ere 
long  become  law ;  at  least  the  Prussian  minister  of  finance  has 
personally  promised  our  friend  Beisert  to  have  a  bill  embody- 
ing the  principle  prepared  and  brought  before  our  legislative 
factors." 

An  animated  discussion  followed,  in  which  the  Hon.  D.  D. 
Field,  Judge  Peabody,  Dr.  Wendt,  Richard  Lowndes,  H.  H. 
Meier,  and  others  took  part ;  ultimately  it  was  agreed  that  a 
Committee  should  be  appointed  to  report  on  Resolution  No.  6 ; 
such  Committee  to  consist  of  Dr.  Marcus,  Mr.  Richard 
Lowndes,  and  Judge  Peabody. 

The  Honorary  Secretary,  Mr.  H.  D.  Jencken,  then  stated  the 
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progress  which  had  been  made,  and  what  action  had  been  taken 
in  regard  to  codifying  on  an  international  basis  a  general  law  of 
Bills  of  Exchange.  He  pointed  out  that  the  Institute  of  Bankers 
in  London  had  prepared  a  bill  to  be  introduced  into  Parliament 
on  the  law  of  Bills  of  Exchange,  the  proposed  bill  being  en- 
dorsed by  Sir  John  Lubbock,  Arthur  Cohen,  Q.C,  and  Sir 
John  Holker,  Q.C, 'Members  of  Parliament.  This  proposed 
Act  of  Parliament,  Mr.  Jencken  said,  only  comprised  the  English 
law,  and  all  but  ignored  the  international  character  of  these 
instruments.  In  support  of  his  argument  he  commented  on  a 
paper  by  Mr.  Alfred  Kirsebsom,  Graduate  in  Law  of  the 
University  of  Christiania,  Swedish  and  Norwegian  Vice-Consul  in 
London,  of  which  the  text  is  as  follows : 

The  Scandinavian  Laws  of  Bills  of  Exchange^ 

"  The  manner  in  which  the  Scandinavian  Laws  of  Bills  of  Ex- 
change originated,  corresponds  with  the  steps  which  were  taken 
to  bring  about  the  monetary  convention,  the  question  of  assimi- 
lating the  different  laws  on  the  subject  having  been  brought 
forward  at  private  meetings  of  eminent  jurists  from  the  three 
countries. 

''  Already  at  the  first  meeting,  which  took  place  in  Copenhagen 
in  the  year  1872,  uniformity  in  this  respect  between  the  laws  of 
the  three  countries  had  been  made  a  subject  of  discussion  amongst 
the  delegates,  and  on  the  asrd  of  August  of  that  year  the  meeting 
unanimously  adopted  the  following  resolution  : 

'<  *  Tl>e  meeting  of  jurists  deems  it  desirable  that  uniformity  in 
the  Scandinavian  laws  of  Bills  of  Exchange  be  established,  with 
due  regard^  however,  to  the  steps  which  may  similarly  be  taken 
in  other  European  states.' 

"  At  the  second  meeting  in  Stockholm  (in  the  year  1875),  whilst 
discussing  the  question  of  adopting  a  uniform  law  of  joint-stock 
companies,  several  speakers  intimated  the  desirability  of  embody- 
ing the  whole  of  the  commercial  laws  of  the  three  countries  in  one 
uniform  code.  This  led  a  member  of  the  Swedish  Lower  Chamber 
to  propose  to  the  Swedish  Diet,  which  met  in  the  beginning  of 
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the  year  1876,  to  petition  the  Government  to  introduce  a  bill  to 
that  effect  On  considering,  however,  this  proposal  (which  had 
been  duly  carried  in  the  Riksdag),  the  Government  came  to  the 
conclusion  that  such  assimilation  of  the  commercial  laws,  although 
highly  desirable,  could  not  be  effected  all  at  once;  and  that, 
therefore,  it  would  be  necessary  to  b^n  with  one  special  branch ; 
accordingly  it  proposed,  in  conformity  with  the  resolution  passed 
at  the  Copenhagen  meeting,  to  commence  with  the  Law  of  Bills 
of  Exchange,  in  which  a  desire  for  alteration  had  already  for 
some  time  become  prevalent,  especially  in  Denmark  and  Norway. 
In  consequence  of  this  the  Swedish  Minister  of  Justice  was  em- 
powered by  a  royal  resolution  of  the  a3rd  of  October,  1876,  to 
confer  with  the  Danish  and  Norwegian  ministers  on  the  subject, 
and  the  result  of  these  deliberations  was  the  appointment,  in  the 
banning  of  1877,  of  a  commission  for  each  of  the  three  countries, 
consisting  altogether  of  nine  delegates,  six  members  of  the  judicial 
body,  and  three  merchants.  In  accordance  with  the  stipulations 
contained  in  their  commissions  the  delegates  met  for  joint  de- 
liberations at  Stockhokn,  in  the  month  of  February.  At  this 
meeting,  after  a  discussion  of  the  amendments  which  it  was 
thought  necessary  to  adopt,  three  of  the  legal  members  were 
entrusted  with  the  drawing  up  of  a  preliminary  draft  proposal 
This  was  then  circulated  amongst  and  submitted  to  the  other 
members  for  their  consideration  and  subsequent  adoption  at  the 
second  meeting,  which  was  appointed  to  take  place  at  Copenhagen, 
in  the  month  of  November,  1877 ;  where  some  other  modifica- 
tions were  proposed,  and  a  number  of  alterations  made  in  the 
original  draft  Ultimately  the  proposal  was  agreed  to,  and  on 
the  14th  of  June,  1878,  the  Committee  presented  its  report  to  the 
respective  Governments. 

**  The  deliberations  on  the  proposal  were,  however,  not  at  an 
end. 

"  According  to  the  Swedish  law,  every  bill  which  is  to  be  sub- 
mitted to  the  Riksdag  must  previously  have  been  considered  by 
the  Supreme  Court  of  Judicature  at  Stockholm ;  and  as  it  appeared 
that  several  important  alterations  in  the  proposed  law  had  been 
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suggested  by  that  body,  new  conferences  took  place  between  the 
Ministers  of  Justice  of  the  three  countries,  which  finally  led  to 
another  meeting  of  the  delegates  at  Christiania,  in  September, 
1879.  After  making  concessions  on  each  side,  in  order  to  meet 
the  objections  preferred  by  the  Swedish  Court  of  Justice,  the 
Commission  at  last  agreed  to  a  revised  draft  proposal,  which  was 
ultimately  laid  before  the  respective  Legislative  Assemblies  in  the 
beginning  of  the  year  1880.  The  bills  were  unanimously  passed 
by  the  Diets  of  the  three  countries,  without  alterations  in  the 
original  form,  and  obtained  the  Royal  Sanction  on  the  7th  of 
May,  1880. 

''  The  Scandinavian  Laws  of  Bills  of  Exchange  are  based  prin- 
cipally on  the  *  Allgemeine  Deutsche  Wechselordnung'  of  1848, 
and  its  subsequent  additions,  the  so-called  *  Numberger  Novellen ' 
of  1861.  This  is  of  no  small  importance  when  we  consider  that, 
not  only  does  the  German  law  embrace  the  whole  of  the  German 
Empire,  but  is  likewise  adopted  by  Austria,  Hungary,  the  greater 
part  of  Switzerland,  and  to  a  certain  extent  by  Italy. 

"  Although  the  principles  of  the  German  '  Wechselordnung  *  are 
the  leading  ones,  still  the  Scandinavian  laws  differ  from  the  same 
in  some  respects,  and  these  have  chiefly  reference  to  the  rules 
which  were  laid  down  as  a  basis  for  an  international  law,  and 
passed  by  the  conferences  of  *  The  Association  for  the  Reform 
and  Codification  of  the  Law  of  Nations,'  at  their  meetings  at 
Bremen,  Antwerp,  and  Frankfurt  The  Commission  recom- 
mended, and  introduced  in  the  draft,  most  of  the  twenty-seven 
rules  which  were  then  adopted. 

"  It  is  mentioned  above  that  a  desire  had  for  a  long  time  been 
prevalent  in  Denmark  and  Norway,  especially  in  the  latter  country, 
to  adopt  new  laws  in  this  most  important  branch  of  commercial 
legislation.  It  is  necessary  to  go  back  so  far  as  the  year  1687, 
when  Norway  got  its  first  Civil  Code,  to  find  the  general  rules  on 
the  subject  With  the  great  changes  which  have  since  then  taken 
place  in  the  intercourse  of  nations,  it  was  only  natural  that  the 
rules  were  entirely  antiquated.  As  regards  Denmark  this  was  not 
quite  the  case,  the  Ordinance  as  to  Bills  of  Exchange  of  1825 
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being  based  on  the  Code  de  Commerce  of  1807 ;  and  least  of  all 
was  a  revision  felt  necessary  in  Sweden,  where  the  law  was  of  so 
recent  a  date  as  185 1,  being  besides  based  on  the  German.  The 
purpose,  however,  that  induced  Sweden  to  take  the  lead  was  a 
desire  to  see  established  a  common  law  between  nations  so  alike 
in  customs,  manners,  and  language,  that  ultimately  might  lead 
to  a  uniformity  in  other  branches  which  govern  their  daily 
intercourse. 

"  In  the  following  pages  will  be  found  a  translation  of  the 
Articles  of  the  New  Laws  with  Appendices,  briefly  explaining 
their  chief  features,  and  the  way  in  which  the  rules  resemble  or 
dififer  from  those  of  the  other  principal  countries. 
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"  PART  I.— DRAFTS. 
**  Chapter  I. — The  Form  of  a  Bill  of  Exchange. 

"Art.  l 

To  constitute  a  Bill  of  Exchange  it  shall  be  necessary  to 
insert : 

"  The  words  '  Bill  of  Exchange '  on  the  face  of  the  instrument, 
or,  if  the  bill  be  written  in  a  foreign  language,  their  equivalent 
in  that  language  ;* 

**  The  amount  which  is  to  be  paid  ; 

*'  The  name  of  the  person  to  whom  the  money  is  to  be  paid 
(the  payee) ;  t 

"  The  name  of  the  person  who  is  to  redeem  the  bill  (the 
drawer) ; 

**  The  time  and  place  of  drawing  of  the  bill ;  t 

*  This  is  in  accordance  with  the  second  rule  of  the  '  Association '  (Associa- 
tion for  tlie  Reform  and  Codification  of  the  Law  of  Nations),  and  with  the 
German,  Austro-Hungarian,  and  Russian  laws.  The  Code  de  Commerce, 
the  Dutch,  Belgian,  English,  and  United  States'  laws  do  not  require  this. 

t  Only  the  English  and  the  United  States'  laws  allow  the  bsuing  of  Bills 
of  Exchange,  payable  to  bearer. 

X  The  English  law  does  not  make  this  obligatory.  This  section  differs 
slightly  from  the  German  (Art.  4,  sect.  6),  which  prescribes  the  insertion  of 
month  and  year,  thus  excluding  the  dating,  ^^.,  of  *  St.  John's  Day,  18 — ,'  or 
the  like. 
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''  The  place  where  payment  is  to  be  made ; 

"  The  signature  of  the  person  who  issues  the  bill  (the  drawer).* 

"  Art.  2  (D.  W.  O.  6).t 

"  A  Bill  of  Exchange  may  be  made  payable  to  the  drawer  him- 
self (bill  to  own  order).  J 

"  A  draft  being  made  redeemable  by  the  drawer  himself  (drawn 
own  bill)  is  to  be  regarded  as  a  Promissory  Note  (Art  95). 

"  Art.  3  (D.  W.  O.  4,  4). 

"  The  time  of  payment  shall  be  one  and  the  same  for  the  whole 
amount  of  the  bill.§ 

"  The  Bill  of  Exchange  shall  only  be  made  out  payable : 

"On  a  certain  day;|| 

"  On  presentation  (at  sight,  a  vista)  ;![ 

"  At  a  certain  time  after  presentation  (after  sight)  ;•* 

"  At  a  certain  time  after  date  {a  dato),^ 

"  No  time  of  payment  having  been  fixed,  the  Bill  of  Exchange 
is  considered  payable  at  sight  Xt 

"  Art.  4  (D.  W.  O.  4,  8). 
''A  Bill  of  Exchange  may  be  made  out  payable  at  a  place 
other  than   the  drawer's  domicile  (a  domiciliary  Bill  of   Ex- 
change). $§ 

*  The  Scandinavian  laws,  like  the  German,  Austrian,  Hangarian,  Russian, 
Belgian,  and  United  States'  laws,  do  not  necessitate  the  insertion  of  the  words 
'  Value  received,'  or  any  equivalent  expression.  The  French,  Spanish, 
Italian,  Portuguese,  Brazilian,  and  Dutch  laws,  on  the  contrary,  make  this 
obligatory. 

t  Deutsche  Allgemeine  Wechselordnung. 

X  The  French  rule  of  law  of  '  distantia  loci '  therefore  does  not  apply  here. 
Cfr,  Art.  95,  last  subsect. 

§  The  so-called  '  Ratenwechsel '  (payment  by  instalments)  thus  excluded. 

y  C/r.  Art.  33,  sect  i. 

Y  Re  these  bills  see  Art  32  and  77,  sect  iL 

♦♦  Cfr.  Art  32,  subsect.  ii. 

ft  Thereby  excluding  conditional  time  of  pa3rment,  as  e^.  '  at  one's  death,' 
which  is  allowed  by  the  English  law.     C/r,  Art.  32,  subsect  ii. 

^t  Somewhat  different  from  D.  W.  O.  4,  4,  but  similar  to  the  Belgian  and 
English  laws. 

§§  Re  these  kinds  of  bills  see  Arts.  18,  24,  43,  44,  45,  and  56. 
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"  If  no  special  place  of  payment  is  mentioned,  the  place  which 
is  written  down  by  the  name  of  the  drawer — ^which  is  also  his 
presumed  domicile — ^is  to  be  considered  as  the  place  of  pay- 
ment* 

"  Art.  s  (D.  W.  O.  7). 

"  A  document  not  being  made  out  in  accordance  with  the  rules 
as  described  above,  does  not  carry  with  it  the  right  which  apper- 
tains to  Bills  of  Exchange.  Neither  are  declarations  such  as 
acceptance,  endorsement,  or  aval,t  written  on  such  a  document, 
of  any  effect  as  regards  the  rights  of  Bills  of  Exchange. 

"  Art.  6  (D.  W.  O.  5). 
"  If  the  sum  of  the  Bill  of  Exchange  be  mentioned  several 
times,  but  with  different  amounts,  the  smallest  is  to  be  considered 
as  the  correct  amount  X 

"  Art.  7  (D.  W.  O.  7,  last  sec.). 

'*  The  Bill  of  Exchange  shall  contain  no  promise  as  to  payment 
of  interest     In  that  case  it  is  to  be  considered  as  unwritten.  § 

"  Chapter  II. — ^The  Liabilitv  of  the  Drawer. 

"  Art.  8. 

ft 

"  The  drawer  is  liable  ^cording  to  the  law  of  Bills  of  Exchange 
for  the  acceptance  and  payment  of  the  Bill  of  Exchange. 

"  Chapter  III. — ^The  Transfer  of  the  Bill  of  Exchange. 

(Endorsement,  GiRa) 

"  Art.  9. 

"  A  Bill  of  Exchange  may  be  transferred  by  endorsement  to 
another  person  (endorsee)  even  if  nothing  to  this  effect  is  men- 

*  The  supposition  is  that  the  Bill  of  Exchange  shall  not  be  considered 
domiciliary  unless  two  addresses  are  inserted.  Different  places  of  payment 
being  named,  the  place  of  the  acceptor  is  to  be  taken. 

t  C/r.  Art  87,  sect  ii. 

X  Somewhat  different  from  D.  W.  O.,  sect.  5,  according  to  which,  in  the 
first  place,  the  letters,  not  the  figures,  determine  the  amount. 

§  According  to  Austrian  law,  such  an  addition  makes  the  Bill  of  Exchange 
altogether  invalid. 
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tioned  in  the  bill.  If  the  drawer  has  entered  on  the  face  of  the 
bill '  not  to  order/  or  a  similar  expression  prohibiting  the  transfer, 
such  a  transfer,  if  made,  gives  to  the  endorser  no  right  of  exchange. 

"Art.  io. 

"  By  the  endorsement  all  rights  which  are  attached  to  the  Bill 
of  Exchange,  amongst  others,  the  right  of  further  endorsing  it, 
are  transferred  to  the  endorsee.  The  Bill  of  Exchange  may  be 
also  endorsed  to  the  drawer,  the  drawee,  the  acceptor,  or  a  prior 
endorser,  and  by  these  again  to  othera 

"Art.  II. 

"The  endorsement  must  be  made  on  the  Bill  of  Exchange 
itself,  or  on  a  copy  of  the  same,*  or  on  a  paper  attached  to  the 
Bill  of  Exchange  or  the  copy. 

"Art.  12. 

"  The  endorsement  can  be  made  either  by  the  endorser  insert- 
ing  the  name  of  the  endorsee  and  signing  his  own  name  there- 
under (complete  endorsement),  or  by  his  signing  his  own  name 
only  on  the  back  of  the  bill  or  on  the  copy,  or  on  the  paper 
attached  (blank  endorsement),  f 

"Art.  13. 

"  Blank  endorsement  may  be  filled  up  by  the  holder  of  the  bill 
inserting  the  name  of  an  endorsee.  X 

"Art.  14. 

"  Each  endorser  is  by  Law  of  Bills  of  Exchange  responsible  to 
subsequent  holders  of  the  bill  for  the  acceptance  and  payment, 

*  Ife  these  copies  see  Arts.  71  and  72. 

t  The  German,  the  English,  the  United  States,  the  Belgian,  the  Portu- 
guese Code,  the  Austrian,  the  Hungarian,  and  the  Dutch  laws  permit  blank 
endorsement,  while  the  Italian  Code,  the  Code  de  Commerce,  and  the 
Spanish  Code  prohibit  such  endorsements. 

X  It  has  been  thought  necessary  to  adopt  Rule  13  of  D.  W.  O.  that  the 
Bill  of  Exchange  may  be  further  endorsed  without  such  filling  up,  as  this  may 
he  implied  from  the  prescriptions  in  Art.  la     C/r,  also  Art.  15. 
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unless  by  inserting  the  words '  without  obligation/  '  without  re- 
sponsibility/ 'without  recourse/  or  the  like,  he  has  expressively 
reserved  himself  from  such  liability. 

"Art.  15. 

"  If  an  endorsement  contains  an  express  prohibition  against 
further  endorsements,  and  the  bill  be  nevertheless  transferred, 
subsequent  holders  of  the  bill  shall  have  no  right  of  recourse 
against  that  endorser  who  inserted  the  prohibitionary  clause. 

"Art.  i6(D.  W.  O.  17). 

"An  endorsement  only  containing  a  power  of  attorney  or 
authority  to  collect,  or  the  like  (p.p.  endorsement;,  does  not 
convey  any  ownership  to  the  holder  of  the  Bill  of  Exchange,  but 
merely  gives  the  attorney  authority  to  take  the  necessary  measures 
for  preserving  the  rights  which  attach  to  Bills  of  Exchange,  and 
to  claim  and  collect  the  amount  of  the  bill,  as  well  as  to  transfer 
the  bill  by  a  fresh  p.p.  endorsement,  provided,  however,  that  the 
endorsement  contain  no  express  prohibition  to  that  effect* 

"  Chapter  IV. — Presentation  of  the  Bill  of  Exchange 

FOR  Acceptance. 

"Art.  17  (D.W.  O.  18). 

"  The  holder  of  a  Bill  of  Exchange  is  entitled  f  to  present  it 
at  once  for  acceptance,^  and,  if  such  be  not  obtained  within 
the  time  fixed  by  Art  21,  to  note  protest  for  non-acceptance 
{de  nan  acceptaiUme)^  § 

"  An  agreement  contrary  to  this  provision  shall  not  carry  the 
rights  which  appertain  to  Bills  of  Exchange. 

**  It  has  been  thought  necessary  to  adopt  the  concluding  rule  in  Sect. 
17  of  D.  VT.  O.  as  to  prohibiting  the  attorney  from  transferring  the  Bill  of 
Exchange  by  sale,  even  if  the  order  clause  be  inserted  in  the  text. 

t  Not  obliged. 

\  C/r.  Arts.  89  and  91,  regarding  the  right  to  claim  payment,  see  Art.  39. 

§  A  holder  of  an  *  a  vista  *  Bill  of  Exchange  is  not  debarred  from  this 
right     C/r,  Cap.  13  as  well  as  Art.  89. 
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"  Art.  i8  (D.  W.  O.  24,  2). 

^  A  Bill  of  Exchange  being  made  payable  at  some  other  place 
than  at  the  drawer's  domicile,  and  not  containing  any  statement 
by  the  drawer  as  to  by  whom  the  payment  is  to  be  made  at  that 
place,  must  be  presented  to  the  drawee,  for  acceptance  before  the 
day  when  it  becomes  due,  and,  if  acceptance  be  not  obtained, 
protest  is  to  be  made.  If  this  be  omitted,  the  right  of  immediate 
action  against  the  drawer  and  the  endorsers  is  lost  * 

"  Art.  19  (D.  W.  O.  19  &  20). 

"  A  Bill  of  Exchange  drawn  at  sight  must  be  presented  for 
acceptance  within  the  time  mentioned  in  the  instrument,  or,  such 
prescription  not  having  been  stated,  within  six  months  from  the 
day  of  issue,  if  drawn  from  or  on  any  place  in  Europe,  with  the 
exception  of  Iceland  and  the  Far<Se  Islands,  and  within  one  year 
if  drawn  from  or  on  any  of  the  last-mentioned  places,  or  any  place 
out  of  Europe. 

'^  If  the  bill  be  not  accepted,  or  the  acceptance  not  dated,  the 
bill  will  have  to  be  duly  protested  before  the  expiration  of  the 
respite  for  presentation ;  the  term  when  the  bill  (alls  due  in  such 
cases  to  be  reckoned  from  the  day  of  protest 

''The  omission  of  these  prescriptions  makes  the  immediate 
right  of  action  against  the  drawer  and  the  endorsers  null  and 
void 

"  An  endorser,  having  in  his  endorsement  of  such  a  Bill  of 
Exchange,  fixed  a  certain  time  for  its  presentation,  is  not  answer- 
able if  the  respite  elapses.t 

"  With  regard  to  the  acceptor,  who  has  not  dated  his  accept- 
ance, the  term  when  the  bill  falls  due,  protest  not  having  been 
made,  is  to  be  reckoned  from  the  last  day  of  respite  for  presenta- 
tion. 

"  Art.  20  (no  corresponding  sect  in  D.  W.  O.) 

"  In  every  case  where  protest  is  made  for  non-acceptance, 
information  (notification)  thereof  must  be  given  in  the  manner 
and  under  the  liability  fixed  by  Arts.  45 — 47. 

•  C/r.  Arts.  92  and  93.  t  C/r,  Arts.  92  and  93. 
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"  Chapter  V. — ^The  Acceptance  op  the  Bill  op  Exchange. 

"Art.  «i. 

'^When  a  Bill  of  Exchange  is  presented  for  acceptaoce,  a 
definite  answer  in  the  affirmative,  or  in  the  negative,  roust  be 
given  within  twenty-four  hours.  * 

"  The  acceptance  must  be  written  on  the  bill  itself,  f  and  signed 
by  the  acceptor.  The  signature  only  of  the  acceptor  on  the  £ice 
of  the  bill  shall  also  constitute  due  acceptance  X 

"  An  acceptance  once  written  on  the  bill  cannot}  with  any  legal 
efifect  be  cancelled,  altered,  or  revoked.  || 

"Art.  33. 

"The  bill  is  to  be  accepted  according  to  its  tenor  without 
conditions  or  reservations,^  yet  the  acceptance  may  be  limited  to 
one  part  of  the  amount  of  the  bilL  ** 

"  Other  limitations,  or  conditions,  when  made,  are  considered 
*  fum  scripta^  tt 

"Art.  33. 

"  According  to  the  Law  of  Bills  of  Exchange,  the  acceptor  of 
a  bin  is  liable  for  the  payment  of  the  amount  accepted  |{  on  the 
day  the  bill  falls  due. 

''The  acceptor  is,  according  to  his  acceptance,  liable  to  an 
immediate  action  on  the  part  of  the  drawer  as  well ;  f  f  on  the  other 

*■  As  regards  '  a  vista '  bills,  ut  Art  32. 

t  •Str,  howerer.  Art  58. 

X  The  German,  the  French,  the  Spanish,  the  Portuguese,  the  Brazilian, 
and  the  Dutch  laws,  as  well  as  the  Belgian,  require  the  word  '  accepted,'  or 
some  eqmyalent  term,  to  be  written  on  the  bilL 

§  Unless  all  persons  concerned  give  their  consent  to  the  cancellation. 

I  Goes  somewhat  further  than  the  corresponding  Art  in  D.  W.  O.,  the 
interpretation  of  which  is  that  the  time  after  which  no  alteration  shall  be  made 
is  the  delivery  back  of  the  bill  to  the  holder. 

^  See,  however.  Arts.  24,  42,  and  58. 

•♦  '  Partial  acceptance '  must  be  made  simoltaneoosly  with  the  acceptance ; 
see  sect  21  in  fine.    D.  W.  O.  has  the  same  rule. 

ft  Not  so  according  to  D.  W.  O. 

X^  C/r,  Arts.  60  and  87,  sect.  i. 
Cfr,  Art  4S,  if- 
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hand,  the  acceptor  has  no  right  of  immediate  action  against  the 

drawee. 

"  Art.  24  (D.  W.  O.  24,  1). 

"  If  a  bill  is  made  payable  at  a  place  other  than  where  the 
drawee  is  living,  and  if  the  drawer  has  not  stated  in  the  bill  by 
whom  the  payment  at  that  place  is  to  be  made,  the  acceptor  has 
to  add  this  on  the  bill.  The  omission  of  this  is  taken  as  an 
understanding  that  he  will  himself  redeem  the  bill  at  the  place  of 
payment 

"  Chapter  VI. — Remedy  in  case  of  Non-acceptance  or 

Insufficient  Acceptance. 

"  Art.  25  (D.  W.  O.  25,  i). 

'*  If  a  bill  be  not  accepted  within  the  respite  mentioned  in 
section  21,  or  if  the  acceptance  be  limited  to  a  part  only  of  the 
amount  of  the  bill,  the  owner  of  the  bill,  after  having  made  due 
protest,  shall  be  entitled  against  the  delivery  of  the  protest  to 
claim  security  from  any  of  the  endorsers  whomsoever,  or  from  the 
drawer  for  payment  on  the  date  due  of  the  amount  of  the  bill  or 
of  the  amount  not  accepted,  together  with  expenses  caused  by  the 
non-acceptance  or  insufficient  acceptance.* 

"Art.  26. 

"  Every  endorser  is  also,  in  virtue  of  the  protest  for  non-accept- 
ance or  insufficient  acceptance,  entitled  to  claim  security  from 
any  of  the  prior  endorsers  whomsoever,  or  from  the  drawer, 
acrainst  the  deliverv  of  the  Drotest. 


against  the  delivery  of  the  protest. 


"Art.  27. 

"  If  a  debtor  on  a  bill  has  given  security  to  one  of  the  subse- 
quent parties,  this  shall  also  be  in  favour  of  the  other  parties,  if 

*  The  holder  can  thus  choose  which  measnre  he  wishes  to  adopt  The 
German  and  Austrian  laws,  the  Code  de  Commerce,  the  Belgian  law,  and 
the  Italian  and  Spanish  Codes  require  security  to  be  given  ;  the  English, 
United  States,  and  Finnish  laws  do  not  mention  security,  but  give  to  the 
holder  an  immediate  right  of  action  for  payment. 
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they  claim  such.  None  of  the  successors  of  the  debtor,  who  has 
given  security  as  mentioned,  is  entitled  to  demand  further  security 
from  any  debtor  on  a  bill,  unless  it  be  shown  that  the  security 
already  given  is  insufficient 

"Art.  28. 

"  If,  after  protest  has  been  duly  made,  the  drawee  wishes  to 
give  full  acceptance,  and  he  makes  compensation  for  all  expenses 
caused  by  the  insufficient  acceptance,  the  holder  cannot  refuse  to 
receive  the  acceptance,  provided  the  bill  be  still  in  his  posses- 
sion. *  Acceptance  having  been  given  under  such  circumstances, 
the  right  to  claim  security  no  longer  exists.  Should  security 
already  have  been  given,  it  is  to  be  returned  if,  within  a  year  from 
the  bill  falhng  due,  an  action  for  the  payment  of  the  same  has  not 
been  brought  against  the  person  who  has  given  the  security ;  the 
same  shall  take  place  also  when  the  bill  has  been  redeemed,  or 
the  obligation  has  otherwise  ceased,  t 

/*  Art.  29  (no  corresponding  Art  D.  W.  O.). 

"  A  holder  of  the  bill,  who  is  entitled  to  security  according  to 
Art  25  or  26  on  account  of  protest  for  non-acceptance,  can, 
without  awaiting  the  day  when  the  bill  falls  due,  claim  payment 
at  once,{  instead  of  security,  of  the  amount  of  the  bill  or  of  the 
amount  not  accepted,  together  with  expenses  incurred  by  the 
non-acceptance  and  commission  as  per  Arts.  5^-52.  The  debtor 
on  the  bill  may,  however,  deduct  from  the  amount  of  the  bill  or 
the  amount  not  accepted  5  per  cent,  interest  per  annum  for  the 
time  remaining  until  the  bill  becomes  due. 

"  In  case  the  debtor  on  the  bill,  when  the  holder  claims  security, 
prefers  to  redeem  the  bill  at  once  on  the  above-mentioned 
conditions,  he  is  at  liberty  to  do  so. 

"  Art.  30  (D.  W.  O.  29). 

"  Where  the  acceptor  has  become  bankrupt  before  the  bill  has 
fallen  due,  or  by  execution  is  found  to  be  in  want  of  means  to 

*  Cfr,  Art.  57.  t  Cfr,  Art.  57.  X  Cfr,  Arts.  38  and  54. 
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pay  his  debt,  or  where,  if  a  merchant,  he  has  stopped  payment, 
or,  on  being  requested  by  the  holder  of  the  bill,  he  has  not  given 
security  for  the  redemption  in  due  time,  the  holder  and  endorsers 
are  entitled,  these  circumstances  having  been  proved  by  protest, 
to  claim  security  oH  delivery  of  the  protest  from  the  prior 
endorsers  or  the  drawer  in  accordance  with  Arts.  25-27.* 

'*  Notice  of  such  protest  is  to  be  given  in  such  a  way  and  under 
such  responsibility  as  is  prescribed  in  Arts.  45-47. 

"Chapter  VII. — Due  Time  and  Payment  of  the  Bill. 

"Art.  31  (D.  W.  O.  30  and  33). 

"  The  bill  is  to  be  redeemed  the  day  t  it  falls  due,  no  days  of 
grace  being  thus  allowed.^ 

"Art.  32  (D.  W.  O.  31). 

"A  bill  payable  at  sight  must  be  redeemed  on  presentation. 
The  provisions  contained  in  Art  19  as  to  presentation  for 
acceptance  of  bills  to  be  paid  after  sight,  shall  also  apply  to  the 
time  within  which  bills  at  sight  shall  be  presented  for  payment,  as 
also  to  the  consequences  arising  from  the  omission  to  present 
such  bills  for  acceptance. 

"  Art.  33  (D.  W.  O.  31). 

"  If  the  time  the  bill  becomes  due  is  fixed  at  the  beginning  of 
a  month,  it  is  to  be  redeemed  on  the  first  day  of  that  month. 
By  the  middle  of  a  month  is  to  be  understood  the  fifteenth  day  of 
the  month,  and  the  end  of  the  month  the  last  day  of  the  same. 

"  If  the  time  the  bill  falls  due  be  fixed  to  a  certain  number  of 
days  after  drawing  or  afrer  sight,  the  day  of  drawing  or  presenta- 
tion is  not  to  be  included.    Half  a  month  is  to  be  reckoned  equal 

*  Differs  from  the  French  Code,  as  well  as  from  Rale  15  of  'The  Associa- 
tion,' by  disallowing  an  immediate  right  of  action.  The  motive  for  the  pre- 
scription is  to  prevent,  in  critical  times,  a  series  of  bankruptcies.  Cfr, 
Art  56. 

t  Sety  however,  Art  91. 

X  The  laws  of  most  comitries  allow  days  of  grace,  varying  from  one  to 
fourteen  days. 
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to  fifteen  days,  if  the  time  of  payment  be  fixed  for  one  or  several 
whole  months  and  a  half  month,  the  half  month  is  to  be  reckoned 
last 

**  Art.  34. 

"If  a  Ixll  be  drawn  from  a  place  where  the  time  is  reckoned 
after  the  old  style,  the  statements  of  time  in  the  bill  are  to  be 
reckoned  according  to  that  style,  unless  the  bill  purports  anythinic 
to  the  contrarj. 

"Art.  35  (D.W.  0.37). 

^  The  bill  is  to  be  paid  in  that  kind  of  coin  which  is  stated  on 
it  If  this  be  not  current  at  the  place  of  payment,  and  if  the 
drawer  has  not  by  the  word  '  effective/  or  a  corresponding  expres- 
sion, especially  prescribed  that  payment  is  to  be  made  in  the 
foreign  coin,  the  amount  of  the  bill  may  be  paid  in  native  coin 
according  to  the  current  rate  of  exchange.* 

"  Art.  36  (no  corresponding  Art  in  D.  W.  O.). 

**  If  the  acceptor  does  not  redeem  the  bill  when  presented  to 
him  for  payment  on  or  after  the  due  day,  he  is  bound  to  pay 
interest  at  the  rate  of  6  per  cent  per  annum  on  the  amount  of 
the  bill  from  the  day  of  presentation,  and  to  give  the  holder  full 
compensation  for  expenses  caused  by  the  delay. 

**  If  the  payment  is  to  be  made  at  the  rate  of  exchange,  and  this 
should  have  fallen  after  the  presentation  of  the  bill,  the  payment 
is  to  be  made  at  the  rate  which  was  ruling  at  the  time  of  presen- 
tation; the  holder  cannot,  however,  calculate  at  a  higher  rate 
than  that  of  the  due  day  if  he  has  delayed  the  presentation  of  the 

bilLt 

"  Art.  37  (D.  W.  O.,  Art  38). 

"  The  holder  cannot  refuse  to  accept  payment  on  account  of 
the  amount  of  the  bill. 

*  There  is  do  objection  to  fix  the  rate  of  exchange  in  the  draft  itself  {court 
/ixJ,  see  Belg.  law.  Art.  33). 

t  If  protest  de  non  solutione  has  been  made,  see  Arts.  50-52. 

E 
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"  Art.  38  (D.  W.  O.  39). 

"  The  debtor  on  the  bill  is  not  obliged  to  pay  unless  the  bill  be 
delivered  over  to  him  duly  receipted. 

'^  If  he  pays  part  of  the  amount^  this  payment  on  account  is  to 
be  noted  on  the  bill,  and  a  separate  receipt  given  to  him  on 
a  copy  of  the  bill,  should  he  so  wish. 

"  Art.  39. 

^*  When  the  bill  becomes  due,  the  holder  is  entitled  to  claim 
and  receive  payment  for  the  biU,  provided  that  by  the  contents  of 
its  text,  or  by  a  coherent  series  of  complete  or  blank  endorsements 
leading  up  to  his  name,  he  can  prove  himself  to  be  the  owner  of 
the  bill*  In  such  a  case  the  redeemer  of  the  bill  is  not  bound  to 
test  the  genuineness  of  the  endorsements. 

"  Art.  40  (no  corresponding  Art  in  D.  W.  O.). 

'*  If  a  bill  be  redeemed  before  it  falls  due,  and  it  is  afterwards 
found  out  that  payment  has  been  made  to  a  person  unlawfully 
holding  the  bill,  the  redeemer  of  the  bill  is  liable  for  the  loss 
accruing  thereby. 

•'Chapter  VIII. — Recovery  in  Default  of  Payment. 

"  Art.  41. 

"  In  order  to  secure  his  right  of  recovery  for  dishonour  against 
the  drawer  and  endorsers,  the  owner  must  present  the  bill  due  to 
the  drawee  for  payment  independently  of  the  bill  being  accepted 
or  not,  and  if  the  drawee  does  not  pay  the  full  amount,  protest 
must  be  madef  (de  nan  solutione  on  the  day  the  bill  falls  due,  J 
or  at  the  latest  the  second  week-day  after).§  Such  a  presentation 
and  protest  is,  however,  unnecessary,  if  protest  for  non-acceptance 
has  been  previously  made,||  and  the  bill  redeemed  in  accordance 
with  Art.  29,  or  action  brought  for  payment  in  pursuance  of  the 
provision  in  that  Art 

♦  Cfr,  Art.  76.  t  C/r.  Cap.  xiii.  and  Art.  89. 

X  C/r,  Art.  91.  §  C/r,  Arts.  92  and  93.     Thus  holidays  not  reckoned. 

II  C/r.  Arts.  17-19. 
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"  Art.  4a. 

"  A  request  not  to  make  protest  ('  without  protest/  *  without 
expenses'  or  the  like)  exempts  from  the  obligation  of  protesting, 
but  not  from  the  obligation  in  due  time  of  presenting  the  bill  for 
payment  If  payment  does  not  follow,  the  owner  of  the  bill  is 
bound  to  give  notice  thereof  in  the  way,  and  under  the  responsi- 
bility, as  set  forth  in  Arts.  45-47.  If  a  bill  debtor  maintains  that 
the  presentation  has  not  taken  place  in  due  time,  it  is  his  duty  to 
prove  such  an  assertion.  He  is  not  exempted  from  the  obligation 
to  make  good  the  expenses  of  protesting,  if,  in  spite  of  the  request, 
protest  has  been  made. 

*'Art.  43. 

*'A  domiciliary  bill  has  to  be  presented  at  the  place  of  pay- 
ment,* to  the  person  by  whom  payment  is  to  be  made  (the 
domiciliee),  or,  if  such  person  is  not  mentioned  in  the  bill,  to  the 
acceptor  himself.  In  case  of  non-payment,  or  of  the  person  to 
whom  the  bill  should  be  presented  not  being  found  at  the  place  of 
payment,  the  holder  has  to  make  protest  at  that  place  in  accordance 
with  the  prescriptions  t  laid  down  in  Art  4i,t  in  case  he  wishes 
to  secure  his  right  of  recovery  against  the  drawer  and  the  endorsers. 
If  pajrment  is  to  be  made  by  any  other  than  the  acceptor,  and  the 
holder  neglects  to  protest  against  him,  he  loses  his  right  on  the  bill 
also  against  the  acceptor.! 

"  Art.  44. 

"£xcept  in  the  case  mentioned  in  Art  43,  neither  presentation 
of  the  bill  for  payment  nor  protest  shall  be  necessary  for  securing 
the  Bill  of  Exchange  rights  against  the  acceptor. 

"  Art.  45. 

''The  holder  of  a  bill  protested  for  non-payment  has  to  give 
written  notice,  within  two  week-days  after  the  day  when  protest 
has  been  made,  to  the  nearest  of  the  antecedent  parties  whose 
address  is  stated. 

•  Sa  Art.  4.  t  C/r.  Art  89.  X  C/r,  Art.  45  //,  and  Art.  93. 

§  Arts.  45  and  46.  Notice  to  antecedent  parties  is  required  by  the  English, 
United  States,  Russian,  and  Brazilian  laws.  The  French,  the  German,  the 
Spanish,  and  the  Italian  laws  require  protest. 

E   2 
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"This  obligation  is  considered  fulfiUed  when  written  notice 
within  the  said  respite  has  been  delivered  to  the  post  office,*  or, 
where  there  is  no  postal  communication,  forwarded  in  any  other 
reasonable  way. 

''Every  endorser,  who  has  been  informed  of  the  protest,  is 
bound  to  give  notice  in  the  same  way  to  the  nearest  antecedent 
party  whose  address  is  given  on  the  bill,  within  two  week-days 
after  the  receipt  of  the  notice.  The  drawer  is  likewise  bound, 
after  having  received  notice  that  a  domiciliary  bill  is  protested 
with  the  person  by  whom  payment  is  to  be  made,  to  inform  the 
acceptor  thereof 

"  Art.  46  (D.  W.  O.  45,  «/)• 

"Any  one  who  omits  to  give  such  notice,  as  prescribed  iQ 
Art  45,  is  liable  to  the  subsequent  parties  who  have  been  thereby 
deprived  of  their  right  to  recover.  He  cannot  claim  any  com- 
pensation from  them  for  expenses,  but  is  only  entitled  to  5  per 
cent,  yearly  interest  from  the  day  an  action  for  payment  is 

brought 

"  Art.  47  (D,  W.  O.  46). 

"  If  the  person  bound  to  give  notice  produces  a  receipt  from  the 
post  office  of  his  having  delivered  a  letter  addressed  to  the  ante- 
cedent party,  this  will  be  considered  as  proof  that  the  notice  has 
been  so  despatched  at  the  time  stated  in  the  postal  receipt,  unless 
it  be  proved  that  the  letter  was  to  a  dififerent  purport 

"  Art.  48. 

"  Every  bill  debtor  paying  the  amount  of  the  bill,  with  interest 
and  expenses,  is  entitled  to  get  back  the  protested  bill  duly 
receipted,  as  well  as  the  protest 

"  Art.  49. 

"  An  action  to  recover,  in  default  of  payment,  may  be  brought 
against  several  of,  or  all,  the  bill  debtors  at  the  same  time,  or 

*  Arts.  45  and  46.  Notice  to  antecedent  parties  is  required  by  the  English, 
United  States,  Russian,  and  Brazilian  laws.  The  French,  the  German,  the 
Spanish,  and  the  Italian  laws  require  protest. 
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separately  against  any  of  them  whomsoever.*  The  owner  of  a 
bin  shall  not  be  bound  by  the  order  of  succession  of  the  endorse- 
ments, nor  by  any  prior  electioa.t 

*'The  name  of  the  drawer  or  any  of  the  endorsers  having  been 
struck  out  on  the  bill  ^  by  the  owner  of  the  bill  himself  or  with 
his  consent,  such  a  bill  debtor,§  as  well  as  all  the  subsequent  parties 
shall  be  free  from  all  liability  as  regards  the  bill. 

"Art.  50. 

"  In  case  of  de&ult  of  payment  the  owner  of  the  bill  is  entitled 
to  claim :  The  unpaid  amount  of  the  bill  together  with  6  per  cent 
interest  per  annum  from  the  day  the  bill  falls  due ;  compensation 
for  the  expenses  of  protest,]  postage  and  other  necessary  ex- 
penses, 1  and  commission  amounting  to  i  per  cent  on  the  amount 

of  the  bill.** 

"Art.  si  (D.  W.  O.  50). 

"  The  bill  being  in  foreign  money  the  same  prescriptions  are  to 
be  observed  as  regards  payment  in  currency  as  provided  in  Art 
35 ;  however,  should  the  rate  of  exchange  have  fallen  after  the 
due  day  of  the  bill,  payment  is  to  be  made  according  to  the  ex- 
change of  that  day.  It 

"Art.  S2(D.  W.  O.  51). 

"An  endorser  having  thus  redeemed  the  bill  has  a  right  to 
include  in  his  claim : 

"  The  whole  amount  which  he  has  been  compelled  to  pay  in 
accordance  with  Arts.  50  and  51,  together  with  6  per  cent  interest 
per  annum  on  the  same  from  the  day  of  payment ; 

"  Compensation  for  his  own  necessary  expenses,^  J  and 

"  ^  per  cent  commission  on  the  amount  of  the  bill 

*  Association  Role  17.     Cfr.  Art  87.  f  ^^^ 

X  Cyr.  Art  55-  f  Not  the  Accq>tor  (mp  Art  si.  3). 

g  C/r.  Art  42.  f  .Ser,  however,  Art  46. 

^  Code  de  Commerce  fixes  the  amount  to  i  per  cent  commission, 
tt  Different  from  the  D.  W.  O.,  sees.  50  and  51  i/,  which  allows  an 
accumulation  of  the  differences  in  the  rates  of  exchange. 
XX  •Sep,  however,  Art  46  //. 
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"  The  right  to  charge  commission  shall,  however,  cease  when 
the  total  amount  of  commissions  has  already  reached  2  per  cent 
on  the  amount  of  the  hilL 

"  Art.  S3. 

"  The  amount  a  party  is  so  entitled  to  recover  may,  by  a  new 
bill,  be  drawn  on  the  person  from  whom  pa}'ment  is  sought 
(Ricambiodraft).  In  such  case  broker's  commission  for  the  sale 
of  the  new  biH  as  well  as  cost  of  stamp,  if  such  is  to  be  paid,  may 
be  added  to  the  amount  of  the  claim. 

'*  Such  a  bill  must  be  at  sight  and  be  drawn  without  delay  {a 

driitura), 

"  Art.  54. 

*'  The  person  against  whom  ^  claim  of  recovery  is  made  is  not 

bound  to  pay  unless  the  protest  and  a  receipted  account  of  what 

has  been  paid  (retour  account)  be  delivered  to  him  together  with 

the  bill 

'*Art.  55, 

^'Eveiy  endorser,  having  satisfied  one  of  his  successors,  can 
cancel  his  own  and  subsequent  endorsements.* 

"  Chapter  IX. — ^The  Acceptance  of  Payment  of  the  Bill  in 

CASE  OF  need  or   BY   INTERVENTION. 

"Art.  56. 

"  A  bill  protested  for  non-acceptance,  or  insufficient  acceptance, 
which  contains  a  request  to  some  one  at  the  place  of  payment,  or 
if  the  provisions  contained  in  Art  18  apply  to  the  bill,  to  some 
one  at  the  place  of  presentation  to  accept  the  bill  in  case  of  need, 
acceptance  is  to  be  demanded  from  that  person,  and,  such  being 
refused,  protest  is  to  be  made  also  against  him,t  before  a  recovery 
by  virtue  of  the  first  protest  can  be  made. 

"Amongst  several  of  these  persons  who  are  willing  to  give 
acceptance  in  case  of  need,  the  one  by  whom  most  of  the  debtors 
on  the  bill  become  exempted  has  the  preference. 

•  C/r,  Art  49,  2nd  sect.  t  Qr,  Art.  83. 
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"Art.  57. 

"  None  of  the  persons  referred  to  in  case  of  need  being  willing 
to  accept  the  bill,  another  person  (intervener)  may  accept  the  same 
in  honour  of  the  drawer  or  any  of  the  endorsers  after  protest 
has  been  made;  the  owner  of  the  bill  being,  however,  not 
obliged  to  receive  such  acceptance  unless  offered  by  the  drawee.* 
Acceptance  being  offered  by  the  person  referred  to  in  case  of 
need,  he  shall  have  the  preference,  since  thereby  certain  of  the 
bill  debtors  become  exempted. 

"  Art.  58  (D.  W.  O.  59,  c/r.  62). 

*'The  acceptance  by  a  referee  or  by  an  intervener  must  be 
signed  on  the  bill  itself,  t  Ify  however,  the  original  reference  or 
original  endorsement  be  written  on  a  copy,  the  acceptance  of  the 
referee,  or  that  in  honour  of  the  endorser,  may  be  signed  on  the 
copy.  If  it  cannot  be  seen  fh>m  the  acceptance,  together  with 
the  reference  for  whose  account  it  is  given,  it  is  to  be  considered 
as  given  for  the  dmwer's  account 

"  Art.  59  (D.  W.  O.  58). 

''  A  referee  or  intervener  having  accepted  a  bill,  is  entitled,  on 
payment  of  compensation  for  protest  expenses,  to  demand  the 
delivery  of  the  protest  made  for  non-acceptance  or  insufficient 
acceptance,  furnished  with  an  annotation  respecting  his  own 
acceptance,  and  the  time  when  it  was  given.  At  latest  on  the 
second  weekday  after  the  day  of  acceptance,  he  has  to  forward 
the  protest  by  post,  or,  where  there  is  no  postal  communication, 
in  some  other  reasonable  way,  to  the  person  for  whose  account  the 
bill  has  been  accepted.  The  omission  hereof  makes  him  liable 
for  the  damages  caused  thereby. 

"  Art.  60. 

''Anyone  having  accepted  a  bill  as  a  need-addressee,  or  an 
intervener,  is  equally  liable  with  the  acceptor  himself  for  the  pay- 

*  C/r,  Arts.  21  and  22.  t  ^^- 
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ment  of  the  bill  to  every  one  of  the  subsequent  parties  for  whose 
account  he  has  given  his  acceptance,  provided  that  the  bill, 
together  with  the  previously-made  protest,  be  presented  to  him 
for  payment  within  the  respite  fixed  by  Art.  62. 

"Art.  61. 

"  The  bill  being  accepted  by  a  need-addressee,  or  an  intervener, 
neither  the  owner  of  the  bill,  nor  any  of  those  subsequent  parties 
for  whose  account  the  bill  has  been  accepted,  is  entitled  to  recover 
for  non-acceptance  or  insufficient  acceptance. 

'*  On  the  other  hand,  such  claim  may  be  preferred  by  the  party 
for  whose  account  the  acceptance  has  been  given,  as  well  as  by 
his  antecedents. 

"  Art.  62. 

*'  If  a  bill,  protested  for  non-acceptance,  be  furnished  with  a 
need  address,  or  if  an  intervenient-acceptance  be  signed  on  the 
bill,  and  if  the  need  address  or  acceptance  contain  the  place  of 
payment,*  then  the  bill,  together  with  the  protest,  is  to  be  pre- 
sented for  payment  at  latest  the  second  week-day  after  the  due 
day,  and,  if  payment  be  not  obtained,  protest  to  be  made  against 
any  need-addressee  and  the  intervenient-acceptor.  f  If  this  be 
omitted,  the  owner  of  the  bill  loses  his  remedy  against  every  bill 
debtor  who  would  have  been  exempted  by  the  payment^  The 
same  consequence  follows  by  the  owner  of  the  bill  refusing  to 
receive  payment  offered  him  in  honour  of  any  debtor  on  the  bilL§ 

"Art.  63. 

"  Any  one  in  the  capacity  of  need-addressee  or  intervener,  who 
pays  the  amount  of  the  bill,  together  with  interest,  ||  and  makes 
good  the  expenses  caused  by  the  protest,  can  claim  the  delivery 
of  the  biU  and  protest,  with  receipt  for  the  money  specified  on 
same,  as  well  as  with  an  endorsement  for  whose  account  it  has 

•  See  Art  4.  t  C/r.  Art.  83.  %  C/r,  Arts.  92  and  93. 

§  C/r,  Art  37.  I)  r/r.  ArU.  36  and  50. 
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been  made,  thereby  entering  into  the  rights  of  the  owner  of  the 
bill,*  against  the  person  for  whose  account  he  has  paid,  against 
the  antecedents  of  the  latter  on  the  bill,  and  against  the  acceptor. 

"  Art.  64. 

*'  If  several  offer  pa3rment  after  protest,  the  one  by  whom  the 
largest  number  of  debtors  get  exempted  has  the  preference.  Any 
one  paying  the  bill,  notwithstanding  the  bill  or  protest  mentioning 
another  person  who  has  offered  payment  being  more  entitled  to 
redeem  the  bill,  has  no  remedy  against  those  debtors  on  the  bill 
who  would  have  been  exempted  had  the  other  person  paid. 


"Art.  65. 

**  The  referee  or  intervener  who  has  accepted  a  bill,  but  is  pre- 
vented from  paying  the  same  by  another  redeeming  it,  is  entitled 
to  a  commission  from  him  of  ^  per  cent 

"  Chapter  X. — Duplicates  and  Copies  of  Bills  of  Exchange. 

"Art.  66. 

"  A  Bill  of  Exchange  may  be  made  out  in  several  duplicates, 
each  of  which  shall  contain  an  indication  on  its  face  of  its  number, 
viz.  the  first,  second,  third,  &c.  {primay  secunda^  tertian  &c.),  but 
in  all  other  respects  shall  be  of  the  same  tenor.  If  not  containing 
such  an  indication,  every  one  of  the  dupUcates  is  considered  as 
an  independent  sole-bilLf 

"  Art.  67. 

"  The  receiver  of  the  bill,  as  well  as  subsequent  bill  owners, 
are  entitled  to  claim  duplicates  of  the  bill  J  from  the  drawer 
against  payment  of  expenses.  A  subsequent  owner  can  make  a 
similar  application  to  his  antecedent,  he  again  to  his  antecedent, 

*  Cfr,  Art  50  as  well  as  46  and  53. 

t  No  annulling  clause  required  either  in  the  Code  de  Commerce,  the 
Belgian,  or  the  Italian  laws.  The  £nglish,  United  States,  and  Dutch  laws 
require  it 

X  Cfr,  Art.  91,  i.f. 
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and  so  on^  until  the  request  reaches  the  drawer.  The  endorsers 
are  bound  to  renew  the  endorsements  on  the  duplicates  in  the 
same  order  of  succession. 

"  Art.  68  (D.  W.  O.  67). 

"  One  of  the  duplicates  having  been  redeemed,  the  others  are 
void.  The  acceptor,  however,  is  liable  for  every  duplicate  accepted 
by  him  which  is  running  after  the  redemption. 

"  In  the  same  way,  every  endorser  having  endorsed  duplicates 
to  different  persons,  as  well  as  subsequent  endorsers  of  such  dupli- 
cates, are  liable  for  every  duplicate  with  their  endorsements  on, 
which  may  be  running  after  the  redemption. 

"  Art.  69  (D.  W.  O.  68). 

**  If  one  duplicate  of  the  bill  has  been  forwarded  for  acceptance, 
and  another  duplicate  is  meanwhile  to  be  endorsed,  it  shall  be 
noted  on  the  latter  with  whom  the  duplicate  sent  on  for  acceptance 
is  to  be  found.  The  person  who  has  the  latter  in  his  possession  is 
bound  to  deliver  it  up  to  any  one  proving  his  right  to  claim  such 
deUvery,  in  pursuance  of  Art  39  or  otherwise. 

"Art.  70  (D.  W.  O.  69). 

"  The  holder  of  a  duplicate,  on  which  it  is  noted  with  whom 
the  bill  sent  for  acceptance  is  to  be  found,  is  not  entitled  to  seek 
to  recover  for  non-acceptance  or  non-payment  before  having 
proved  by  protest  that  he  has  not  succeeded  in  getting  the  said 
duplicate  delivered,  and  that  he  cannot  get  acceptance  or  pay- 
ment of  his  duplicate. 

"Art.  71  (D.  W.  O.  70). 

"  If  a  copy  of  the  bill  be  made  in  order  to  endorse  the  same, 
the  copy  shall  also  contain  copies  of  those  endorsements  already 
made,  and  other  notifications.  The  copy  shall  also  contain  a 
remark  how  far  it  is  a  copy,  or  where  the  original  endorsements 
begin,*  and  with  whom  the  original  is  to  be  found. 

•  C/r.  Art  II. 
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"Art.  72, 

'^  The  person  having  the  original  bill  in  his  possession  is  bound 
to  deliver  it  over  to  any  person  proving  in  pursuance  of  Art  39 
or  in  any  other  way  his  right  to  claim  such  delivery.  The  holder 
of  the  copy  not  succeeding  in  obtaining  delivery  of  the  original  is, 
after  having  protested  for  refusal  to  deliver,  entitled  to  recover 
against  those  endorsers  whose  original  endorsements  are  on  the 

copy. 

"  Chapter  XL — Lost  Bills. 

"  Art.  73. 

"  A  lost  bill  may  be  made  null  and  void  in  accordance  with 
the  rules  in  force  respecting  annulments. 

"  Art.  74  (D.  W.  O.  73). 

"  Summons  in  a  cause  instituted  for  annulment  of  a  bill  having 
been  legally  notified,  the  drawer  is  bound  to  issue  a  new  bill*  In 
case  of  the  lost  bill  having  been  accepted,  the  acceptor  is  bound 
to  pay  in  due  time  to  the  person  who  proves  his  right  to  encash 
the  bilL  t  In  these  cases,  however,  reasonable  security  should  be 
given  to  the  drawer  or  acceptor  until  the  bill  has  been  annulled, 
or  their  liability  according  to  the  lost  bill  has  ceased  from  any 
other  cause. 

"  Art.  75  (no  corresponding  Art  in  D.  W.  O.). 

"  If  the  right  to  negotiate  the  Bill  of  Exchange  be  dependent 
on  it  being  presented  within  a  certain  time,:t  ^^^  person  who  has 
lost  the  bill  can  secure  the  right,  which  Art  74  gives  him,  against 
drawer  and  acceptor,  by  making  a  protest  for  the  loss  of  the  bill  § 
within  the  expiration  of  the  respite  for  protesting.  Notice  of  such 
protest  is  to  be  given  to  the  debtors  mentioned,  in  the  way  and 
under  the  liability  referred  to  in  Arts.  45,  47. 

"  Art.  76  (D.  W.  O.  74). 
''  The  holder  of  a  bill  with  such  title  as  mentioned  in  Art  39  is 

•  C/r,  Arts.  66,  75,  and  91, «/.  t  C/r,  Arts.  43  and  75. 

X  See  thus  Arts.  iS,  19,  41-43.  56  and  62.  §  C/r,  Art.  92. 
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obliged  to  deliver  it  up  to  the  person  by  whom  it  has  been  lost, 
unless  it  be  proved  that  he  is  a  possessor  mala  fidty  or  that  he  has 
acted  with  gross  carelessness. 

"  Chapter  XII.  (D.  W.  O.  74).— Time  of  Prescription  of 

Bills  of  Exchange. 

"Art.  77. 

"The  limitation  of  actions*  against  an  acceptor f  shall  be  a 
period  of  three  years,  reckoned  from  the  due  date  of  the  bill.  J  If 
the  bill  be  payable  at  sight,  the  time  is  reckoned  from  the  expira- 
tion of  the  respite  fixed  by  Art  32 ;  §  or,  the  bill  having  previously 
been  presented  for  payment,  from  the  day  of  presentation.! 

"Art.  78. 

"  The  time-limitation  of  the  action  of  recovery,  to  which  the 
owner  of  a  bill  according  to  Art  29  or  50  is  entitled,  against  the 
drawer  and  endorsers  shall  be  six  months  from  due  date,ir  pro- 
vided the  bill  be  payable  at  any  place  in  Europe,  with  the  excep- 
tion of  Iceland  and  the  FanSe  Islands,  and  one  year  if  the  bill 
be  pa3rable  at  any  of  these  places,  or  any  other  place  outside 

Europe. 

"Art.  79. 

"  The  right  of  recovery,  to  which  an  endorser  **  having  re- 
deemed a  bill  is  entitled,  is  limited  to  six  months  as  regards  the 
drawer  and  prior  endorsers,  if  the  endorser  who  has  redeemed 
the  bill  is  living  in  Europe,  with  the  exception  of  Iceland  and  the 
Farde  Islands,  and  to  one  year,  if  he  lives  in  any  of  these  last- 
mentioned  places,  or  in  a  place  outside  Europe ;  the  time  to  be 
reckoned  from  the  date  of  payment,  provided  he  redeems  the 

•  Sa  Art  93.  t  CJr,  Arts.  23  and  6a 

X  C/r,  Art  91.  §  See  also  Art  91. 

II  The  limitation  of  action  is  according  to  Code  de  Commerce,  five  years ; 
Belgian  Code,  five  years ;  Italian  Code,  five  years ;  Portuguese  Code,  four 
years ;  Spanish  Code,  four  years,  as  against  the  acceptor.  As  against  other 
parties— Dutch  law,  ten  years  ;  English  law,  six  years  ;  Hungarian  law,  two 
years  ;  United  States  law  varies.    Cfr,  Art.  80,  2nd  sect 

1  C/r^  Art  19.  ••  C/r,  Arts.  29,  50,  and  52. 


(    6i    ) 

bUl  without  having  recourse  to  legal  proceedings,  but  otherwise 

from  the  day  when  he  has  received  notice  of  the  summons  having 

been  taken  out  in  the  action,  or  the  claim  having  been  preferred 

against  his  estate,  if  the  latter  has  been  placed  under  public 

adminbtration. 

•*Art.  So, 

**  The  time  of  prescription  may  be  stayed  by  the  notification  of 
a  summons,  or  by  the  preferment  of  a  bill  of  claim  against  the 
estate  of  the  debtor  placed  under  public  administration,  and  also 
by  the  person  against  whom  such  suit  has  been  instituted  sum- 
moning his  antecedents  for  the  sake  of  the  litigation  (litis  denun- 
dato).  The  party  who  has  received  such  a  summons  can  stay 
the  prescription  mentioned  in  Art  77,  by  legally  summoning  the 
acceptor  as  well. 

"  The  prescription  is  not  stayed  against  any  of  the  bUl  debtors, 
other  than  the  one  against  whom  the  above-mentioned  measures 
are  directed,  but  the  breaking  ofif  is  to  the  advantage  of  all  the 
parties  antecedent  to  that  one  who  has  brought  about  the  same. 

^  The  staying  of  the  prescription  having  taken  place,  but  the 
suit  for  the  payment  of  the  bill  not  having  been  brought  to  a  con- 
clusion, a  new  time  for  prescription  begins  to  run  from  the  day 
when  the  cause  was  last  heard  in  court 

"  Chapter  XIIL — ^The  Noting  of  Protest. 
"  Art.  81  (D.  W.  O.  78,  cfr.  90). 

"  The  protest  is  to  be  made  by  the  Notary  Public,  or  by  any 
other  person  authorised  by  law,  and  is  to  be  duly  registered. 

"Art.  82. 

*'  The  protest  shall  contain  : 

"  A  copy  of  the  Bill  of  Exchange,*  with  all  that  is  written  on  it 
the  request  or  demand  of  the  party  who  desires  the  protest ;  the 
answer  given  by  the  person  against  whom  the  protest  is  made,  or 
a  remark  to  the  effect  that  no  reply  has  been  received,  or  that  he 
could  not  be  found  ;  the  statement  of  the  place  where,  and  the 

•  C/r.,  however,  Art.  75. 
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time  when,  the  protest  is  made;  lastly,  the  signature  of  the 
person  who  makes  the  protest.* 

^'A  statement  that  protest  has  been  made  should  be  noted 
on  the  Bill  of  Exchange  or  its  copy. 

"  Art.  83  (D,  W.  O.  89). 

"  If  protest  be  demanded  against  several  persons  at  the  same 
place,  only  one  protestation  is  necessary. 

"  Chapter  XIV. — The  Relation  to  Foreign  Law. 

"Art.  84. 

"  The  capacity  of  an  alien  to  contract  by  means  of  a  Bill  of 
Exchange  shall  be  governed  by  the  law  of  his  country ;  but  an 
alien  who  enters  into  a  contract  of  exchange,  being  incapable  of 
binding  himself  by  such  a  contract  in  his  own  country,  shall  be 
bound,  if  he  is  capable  of  binding  himself  by  such  a  contract 
nnder  the  law  of  the  country  in  which  he  contracts.t 

"Art.  85. 

"  The  validity  of  the  form  of  a  Bill  of  Exchange  is  to  be  deter- 
mined according  to  the  law  at  the  place  where  the  transaction  has 
been  effected.  If,  however,  the  exchange  obligations  entered  into 
abroad  do  not  satisfy  the  demand  of  this  law,:{  the  declarations 
afterwards  noted  on  the  bill  within  the  country  will  be  considered 
as  valid,  without  regard  being  had  to  the  engagements  entered 
into  abroad  being  deficient  in  view  of  the  foreign  law.  Also  Bill 
of  Exchange  engagements  entered  into  abroad  by  a  native  with 
a  Danish,  Swedish,  or  Norwegian  subject  are  valid,  provided  that 
they  satisfy  the  provisions  of  this  law. 

"Art.  86. 

"  As  regards  the  way  in  which  measures  that  should  be  adopted 
at  a  place  abroad  for  the  making  out  and  securing  of  the  right  of 
exchange,  the  law  of  that  place  should  rule. 

•  Cfr,  Art.  89.  t  Association  Rule  24. 

{  See  especially  Cap.  i.  and  Arts.  11,  12,  21,  and  22. 
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*'  Chapter  XV. — Miscellaneous. 
"  Art.  87  (D.  W.  O.  81). 

''  Debtors  on  a  Bill  of  Exchange  transaction  are  liable  for  such 
engagements  in  solidum.  * 

*'The  surety  or  sureties  upon  a  Bill  of  Exchange  {domuur 
d'aval)  and  the  person  whose  surety  or  sureties  he  or  they  are, 
shall  also  be  liable  in  soHdum. 

"  Art.  88  (D.  W.  O.,  3,  75,  and  76). 

''  If  a  Bill  of  Exchange  bears  foiged  signatures,  or  signatures 
of  persons  not  legally  entitled  to  enter  into  such  engagements,  or 
signatures  which  from  any  reason  are  not  binding,  this  does  not 
free  the  other  debtors  on  such  Bill  <^  Exchange  from  liability. 

"  Art.  89  (D.  W.  O.  91). 

*'  Presentation  of  the  Bill  of  Exchange  for  acceptance  or  pay- 
ment, noting  of  protest,  and  other  actions  connected  with  its 
recovery,  having  to  be  made  against  a  person,  should,  in  default 
of  an  agreement  to  the  contrary,  be  made  between  the  hours  of 
7  A.M.  and  7  P.M.,  at  his  ofRce,  or,  if  he  has  none,  at  his  residence. 
If  the  party  against  whom  the  protest  is  to  be  made  is  not  to  be 
found,  the  protest  shall  be  made  in  or  at  his  office  or  residence. 
His  office  or  residence  not  being  known,  and  the  police  autho- 
rities being  unable  to  give  any  information  in  this  respect  to  the 
persoa  who  performed  the  noting,  this  circumstance  should  be 
stated  in  the  protest 

"  Art.  90  (D.  W.  O.  32,  2). 

"  If  the  date  of  payment  or  any  other  time  mentioned  in  this 
law  is  to  be  reckoned  in  weeks,  months,  or  years,  that  day,  which 
by  its  name  in  the  week,  or  by  its  number  in  the  month  corre- 
sponds with  the  one  from  which  the  reckoning  of  time  begins,  is 
to  be  considered  as  the  due  date  or  the  ending  day.  Should 
there  be  no  corresponding  day  in  the  concluding  month,  the  last 
day  of  the  same  should  be  considered  as  due  date  or  ending  date. 

•  Cfr,  Art.  49. 
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"  Art.  91  (D.  W.  O.  92). 

"  The  due  date  of  a  Bill  of  Exchange  falling  on  a  Sunday,  or 
on  an  ordinary  holiday,  the  next  week-day  shall  be  the  due  day. 
If  the  day  on  which  an  act  for  securing  a  right  on  such  Bill  of 
Exchange  ought  in  the  latest  to  be  performed  should  be  a  Sunday, 
then  the  act  can  be  performed  the  next  week-day. 

"  Similarly,  bill  duplicates,  acceptances,  and  the  like,  can  only 
be  demanded  on  a  week-day. 

"  Art.  92  (no  corresponding  Art  D.  W.  O.). 

**  If,  on  account  of  a  prohibition  by  law  {moratorium)^  and  the 
like,  or  by  the  stopping  of  the  ordinary  intercourse,  or  similar 
extraordinary  circumstances  {vis  major)^  it  becomes  impossible  for 
a  person  to  perform  an  act,  on  the  performance  of  which  the 
preserving  of  a  right  on  a  Bill  of  Exchange  is  dependent,  he  shall, 
nevertheless  remain  in  his  full  ri^ts,  except  in  the  cases  referred 
to  in  Chapter  XII.,  provided  he  fulfils  his  obligations  in  the  said 
respect  immediately  the  obstruction  ceases. 

"  Art.  93  (D.  W.  O.  83). 

"  The  Bill  of  Exchange  claim  being  prescribed,*  or  the  right 
emanating  from  such  Bill  of  Exchange  having  been  lost  by  omit- 
ting any  of  the  measures  ordered  for  securing  the  same^  the  owner 
of  the  Bill  of  Exchange  is,  however,  not  prevented  from  claiming 
as  an  ordinary  debt  what  the  bill-owner  would  have  gained  at  the 
expense  of  the  other,  if  every  claim  fell  to  the  ground.  (The 
German  so<alled  Bereichrungsklage.) 

"  Art.  94  (no  corresponding  Art  in  D.  W.  O.). 

"  Special  provisions  are  given  relative  to  the  rules  to  be  ob- 
served in  matters  concerning  Bills  of  Exchange  for  promoting 
their  quick  settlement 

*  Cfr,  Cap.  xii. 
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*•  PART  II. 

'*OwN  Bills  or  Exchange  (Promissory  Notes). 

"  Art.  95  (D.  W.  O.  96—100). 

*'  The  provisions  in  this  law  as  to  dxafts  are  also  applicable  to 
Bills  of  Exchange  redeemable  by  the  issuer  himself  (own  bills), 
with  the  exceptions  rendered  necessary  by  the  issuer  being  liable 
as  if  he  were  acceptor;  further,  that  special  acceptance  is  not 
required  for  such  a  bill ;  and,  lastly,  that  the  provisions  about  bill 
duphcates  contained  in  the  tenth  chapter  shall  not  apply  to  these 
bills,  neither  must  such  bills  be  issued  to  own  order. 

"Art.  96. 

'*  This  law  shall  come  into  force  on  the  ist  of  January,  i88t. 
The  Law  of  Bills  of  Exchange  hitherto  in  force  shall  thereby  be 
repealed.  But  the  old  laws  are  stjU  to  apply  to  bills  issued  before 
the  present  laws  come  into  force."* 

This  new  Code  accepted  by  the  kingdoms  of  Sweden,  Norway, 
and  Denmark,  embodies  substantially  the  twenty-seven  principles 
or  rules  accepted  by  the  International  Committee  of  this  Associa- 
tion and  approved  at  the  Conferences  held  at  Bremen  in  1876, 
Antwerp  in  1877,  Frankfort-on-Maine  in  1878,  and  Berne  in 
1880  {vidt  Appendix  B). 

The  following  resolution  was  then  moved  by  Mr.  H.  D. 
Jencken  : — 
"  That  a  Committee  be  appointed  to  communicate  with  the 
Board  of  Trade  (England)  on  the  desirabihty  of  framing 
any  future  Code  on  the  laws  of  Bills  of  Exchange  with  due 
r^ard  to  the  international  character  of  these  instruments, 
and  to  call  the  attention  of  the  British  Government  to  the 
recent  Code  adopted  by  the  Scandinavian  kingdoms.  On 
being  seconded  by  Judge  Peabody,  it  was  carried  unani- 
mously, and  the  following  members  were  appointed  on 
this  Committee,  namely.  Sir  Travers  Twiss,  Dr.  Wendt, 
and  H.  D.  Jencken,  with  power  to  add  to  their  number." 

*  The  Royal  sanctioD  had  b«en  given  to  these  Laws  7th  Aag:ast,  i89o. 
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Mr.  Jencken  then  laid  on  the  table  a  copy  of  a  resolution, 
which  Jacob  Behrens,  Esq.,  of  Bradford,  President  of  the 
Chamber  of  Commerce  of  that  city,  had  given  notice  of  submitting 
to  the  next  annual  meeting  of  the  Association  of  the  United 
Chambers  of  Commerce  of  the  United  Kingdom,  to  be  held  at 
Plymouth. 

The  Meeting  then  adjourned  till  1 1  a.m.  on  the  following  day. 


Wednesday,  17  August,  1881. 

The  President  of  the  Conference,  Herr  H.  H.  Meier,  in  the 
Chair. 

The  Minutes  of  the  opening  day  having  been  read  by  the 
Honorary  General  Secretary,  they  were  signed  as  correct 

Committee  on  Negotiable  Securities. 

The  Committee  appointed  the  previous  day  to  frame  an 
amended  resolution  on  Negotiable  Securities  submitted  the  fol- 
lowing resolution : — 

'^  That  no  action  upon  a  coupon  or  dividend  warrant  shall  be 
brought  after  the  expiration  of  six  years  from  its  due  date. 
Respecting  the  principal  sum  the  period  shall  be  thirty 
years  from  the  date  of  maturity." 

Dr.  van  Hamel,  of  Amsterdam,  in  commenting  on  the  resolu- 
tion, said  that  it  was  very  desirable  that  a  uniformity  as  regards 
the  period  of  prescription  should  be  established ;  throughout  on 
the  Continent  a  period  of  thirty  years  had  been  adopted,  and 
he  hoped  that  in  England,  where  twenty  years  was  the  time  of 
limitation  of  action,  a  similar  rule  would  be  followed. 

Mr.  Richard  Lowndes,  of  Liverpool,  said  he  took  the  oppor- 
tunity to  remark  that  the  Liverpool  Stock  Exchange  entertained 
grave  doubts  whether  the  Second  Rule,  agreed  to  at  Berne,  could 
be  carried  out    It  was  asked,  Where  was  registration  to  be  made, 
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and  what  documents  ought  to  be  filed  at  the  r^stration  office  ? 
The  adoption  of  a  thirty  years'  prescription  he  approved  oL 

Judge  Peabody,  Sir  Travers  Twiss,  and  Mr.  Freeland 
having  spoken  in  support  of  the  resolution,  the  same  was  carried 
unanimously. 

£xiraiiitum. 

The  Hon.  David  Dudley  Field,  of  New  York,  after  alluding 
to  the  critical  state  of  the  President  of  the  United  States  of 
America,  proposed  the  following  resolution : — 

'*  That  in  the  judgment  of  this  Association  it  is  desiraLle  that 
in  an  Extradition  Treaty,  where  political  crimes  or  offences 
are  excepted,  a  provision  should  be  inserted  that  neither 
assassination,  nor  attempt  at  assassination,  as  a  means  of 
effecting  a  change  of  rulers  or  government,  or  the  redress 
of  political  grievances,  real  or  imaginary,  should  be  deemed 
to  be  a  political  crime  or  offence  within  the  meaning  of 
the  Treaty,  and  to  the  perpetrators  of  any  such  crime  the 
privil^e  of  asylum  should  be  denied." 

In  support  of  this  resolution  Mr.  Field  observed  that  assassi- 
nation in  the  present  day  had  come  to  be  regarded  by  some 
persons  as  one  of  the  Fine  Arts.  It  was  the  feeling  of  his 
countrymen  that  it  was  time  that  it  should  be  stamped  out  from 
amongst  the  crimes  of  men.  When  Washington  granted  unre- 
stricted asylum  to  political  refugees,  the  systematic  perpetration 
of  murder  for  political  objects  was  not  contemplated  as  possible. 
He  referred  to  the  resolution  of  the  Senate  of  the  United  States 
(the  Chamber  of  Representatives  not  being  then  in  Session)  upon 
the  occasion  of  the  assassination  of  the  Emperor  Alexander  of 
Russia.  The  resolution  expressed  the  Senate's  abhorrence  of  the 
crime  of  assassination,  and  declared  that  such  a  crime  could 
never  be  excused  for  political  grievances,  real  or  imaginary. 

Sir  Travers  Twiss  seconded  Mr.  Field's  proposal,  and  ob- 
served that  even  in  open  warfare  the  assassination  of  an  enemy 

F    2 


(     68    ) 

was  forbidden  amongst  civilized  men.  He  had  no  commission  to 
speak  in  the  name  of  England,  but  he  claimed  a  higher  commis- 
sion, namely,  to  speak  on  behalf  of  our  common  humanity,  and  to 
maintain  the  common  obligation  of  nations  to  deny  to  murder  in 
such  cases  all  pretext  of  political  right 

Judge  Peabody,  of  New  York,  spoke  in  support  of  the  resolu- 
tion, and  Dr.  Wendt,  at  the  request  of  the  President,  read  aloud 
a  German  translation  of  the  resolution,  which  he  had  prepared, 
and  commented  strongly  on  the  injustice  of  allowing  an  asylum  to 
a  criminal  whose  thoughts  were  bent  on  murder. 

Mr.  H.  W.  Freeland,  late  M.P.  for  Chichester,  also  supported 
the  resolution,  and  said  he  was  pleased  that  Mr.  Field  had 
submitted  the  proposed  resolution  to  the  Conference.  His  denun- 
ciation of  the  horrible  crime  of  assassination  would  find  a  response 
throughout  the  civilised  world.  He  regretted  that  he  had  not 
brought  with  him  a  copy  of  the  resolutions  adopted  by  the 
Institut  de  Droit  International  at  their  last  year's  session  at 
Oxford,  which  were  in  substance  to  the  following  effect :  "  That 
crimes  involving  assassination,  actually  attempted  or  planned, 
ought  not  to  be  taken  out  of  the  category  of  crimes  which  rightly 
form  grounds  for  extradition  by  the  mere  fact  of  their  being 
associated  with  political  objects,  or  with  political  offences,  which 
would  not,  if  they  stood  alone,  be  recognised  as  grounds  for 
extradition."  He  trusted  the  Secretary  would  be  able  to  supply 
the  text  of  the  resolutions  of  the  Institut  in  his  Report  of  the 
proceedings  of  the  Conference.  Mr.  Freeland  further  added 
that  in  agreeing  with  Mr.  Field's  resolution  he  could  not  conceive 
that  we  should  violate  any  principle  of  justice  or  humanity,  but 
that  we  offered  a  tribute  to  that  great  principle  which  an  American 
writer  on  International  Law  had  designated  "  the  Morality  of  the 
Universe." 

Mr.  Field's  resolution  was  then  put  to  the  meeting  and  was 
carried  unanimously. 
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Uniform  System  of  Coinage  and  of  Time, 

Dr.  F.  A.  P.  Barnard,  the  President  of  Columbki  College. 
New  York,  United  States  of  America,  then  read  a  paper  on 
"  The  Regulation  of  Time  and  International  Coinage ;  the  Uni- 
fication of  Weights  and  Measures ;  Sea  Signals." 

*•  The  subjects  which  occupy  the  attention  of  this  body,  how- 
ever comprehensive  the  interests  they  involve,  concern  in  general 
individual  persons  only  occasionally  and  rarely.  The  propositions 
which  I  have  the  honour  to  present  to  the  consideration  of  the 
Conference  afifect,  on  the  other  hand,  the  personal  convenience  of 
every  inhabitant  of  every  civilised  land,  and  that  not  occasionally 
only,  but  continually.  The  first  of  these,  the  regulation  of  time, 
connects  itself  with  every  act  and  every  incident  of  social,  re- 
ligious, commercial,  or  industrial  life.  Banks  open  and  close  their 
doors,  churches  arrange  the  order  of  their  services,  transportation 
companies  regulate  the  movements  of  their  trains,  courts  and  legis- 
latures adjust  the  times  of  their  assembling  and  their  adjournment, 
theatres  and  other  places  of  amusement  announce  the  hours  of  their 
performances  or  exhibitions,  and,  finally,  society  fixes  the  times  of 
its  various  appointments  for  purposes  of  pleasure  or  business,  in 
accordance  with  some  standard,  which,  if  not  universally  satis- 
factory, is  at  least  universally  understood.  Thus  the  question^ 
What  shall  be  the  standard  of  time  ?  is  one  which  affects  every 
man  every  hour  of  his  life,  and  one  in  which  he  is  compelled  to 
take  an  interest. 

"•  Of  hardly  less  importance  to  individuals  or  to  communities  are 
the  questions,  By  what  instrumentalities  shall  the  vast  variety  of 
commodities  which  constitute  human  wealth  be  measured  as  to 
quantity  and  as  to  value  ?  In  other  words.  What  shall  be  the  system 
of  weights  and  measures,  and  what  the  forms  of  money  employed 
in  efiecting  commercial  exchanges,  or  the  affairs  of  daily  traffic 
among  men.  Upon  all  these  subjects  I  have  the  honour  to  present 
resolutions  which  I  trust  will  meet  with  the  approval  of  the 
members  of  this  body. 
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"  To  these  resolutions  I  have  added  a  fourth,  which,  if  it  is  not 
equally  of  daily  concern  to  all  mankind,  yet  on  the  occasions 
when  it  is  of  concern,  is  of  vital  importance  to  those  whom  it  does 
affect,  and  through  them  to  the  communities  of  which  they  are 
members.  I  refer  to  the  artificial  systems  of  signals  employed  for 
the  purpose  of  exchanging  communications  between  vessels  en- 
countering each  other  at  sea.  The  systems  in  actual  use  for  this 
purpose  are  very  various ;  and  though  some  of  them  are  no  doubt 
good,  the  want  of  uniforauty  among  them  is  such  as  on  many 
occasions  to  neutralise  completely  their  usefulness. 

"  Since  the  whole  family  of  man  have  been  drawn  so  much  more 
nearly  together  during  the  last  half  century  than  at  any  former 
period  by  the  vastly  increased  rapidity  of  transportation  by  land 
and  sea^  by  the  greatly  enlarged  facilities  for  postal  communication, 
national  and  international,  and  by  the  application  of  electricity  to 
the  instantaneous  transmission  of  intelligence  across  entire  conti- 
nents, and  from  continent  to  continent  beneath  the  ocean,  it  is  of 
daily-growing  importance  that  the  obstructions  to  freedom  of  inter- 
course interposed  by  differences  in  the  symbols  expressive  of  ideas, 
or  differences  between  the  units  by  which  quantities  and  values  are 
measured,  should,  as  speedily  as  possible,  be  made  to  disappear. 
If  it  were  possible  that  differences  of  language  could  be  obliterated 
likewise,  it  would  be  a  blessing  to  the  race  of  incalculable  value. 
Even  that  blessing  may  be  in  reserve  for  generations  which  are  to 
succeed  ours  in  the  ages  of  the  far  distant  future.  The  constantly 
growing  intimacy  of  intercommunication  between  the  different 
branches  of  the  human  family  may  gradually  familiarise  each  with 
the  languages  spoken  by  the  rest,  until  by  common  consent  some 
one  form  of  speech  shall  supersede  all  others,  and  mankind  shall 
be  once  more,  as  the  Scriptures  tell  us  they  were  in  the  beginning, 
of  one  language  and  of  one  speech.  But  that  is  a  result  which  we 
must  leave  to  be  wrought  out,  if  at  all,  by  the  operation  of  natural 
causes.  Legislation  can  do  little  to  change  the  speech  of  men. 
But  the  artificial  divisions  of  the  day,  the  instruments  by  which  the 
quantities  which  enter  into  commercial  exchanges  are  measured, 
and  the  forms  of  the  medium  by  which  such  exchanges  are  effected* 
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are  matters  of  convention,  which  not  only  law  may  regulate,  but 
which  legislation  must  regulate ;  and  in  regard  to  which  it  is  pos- 
sible, by  judicious  legislation,  to  bring  to  pass  that  uniformity  of 
usages  among  different  peoples,  which  is  so  important  to  the 
£udlitation  as  well  of  intelligent  intercommunication  as  of  com- 
mercial intercourse. 

''  In  the  resolutions  which  I  here  propose  affecting  these  matters, 
my  aim  and  hope  is  to  secure  the  influence  of  this  Association  in 
fayour  of  such  l^slation  on  the  part  of  the  nations  here  repre- 
sented, as  may  result  in  securing  the  uniformity  so  much  to  be 
desired. 

"  Without  presuming  to  encroach  laigely  upon  the  time  of  the 
Conference,  I  will  venture  to  submit  a  few  observations  in  r^;ard 
to  each  of  these. 

"  In  the  United  States  of  America  and  in  Canada,  the  desirability 
of  the  adoption  of  some  universally  recognised  system  for  the 
regulation  of  the  divisions  of  the  day  has  long  been  felt ;  and  a 
movement  commenced  about  two  years  ago,  by  two  scientific 
organizations^  viz.  the  American  Metrological  Society  of  New 
York,  and  the  Canadian  Institute  of  Toronto,  Upper  Canada,  has 
already  been  successful  in  drawing  public  attention  to  a  definite 
scheme  of  time-regulation  for  the  continent  of  America,  which  is 
rapidly  gaining  ground  in  the  favour  of  the  people. 

'^  It  is  to  be  noticed,  in  the  first  place,  that  the  time  kept  by 
clocks  and  watches  in  our  country,  is  not,  generally,  the  exact 
local  time  of  the  place  where  the  owners  of  such  timepieces 
reside.  Upon  every  great  line  of  railway,  it  is  indispensable,  in 
order  to  secure  safety  and  regrdarity  in  the  movement  of  trains, 
that  the  time  kept  should  be  uniform  fi'om  end  to  end.  And  as 
some  of  these  long  lines  extend  over  from  five  to  ten  degrees  of 
longitude,  while  the  standard  time  kept  by  them  is  usually  that  of 
one  of  their  termini,  it  follows  that,  at  different  points  of  the  road, 
the  railway  time  differs  firom  the  local  time,  ten,  twenty,  thirty  or 
more  minutes.  Yet,  such  is  the  relative  importance  of  the  railway 
traffic,  in  comparison  with  that  of  interests  purely  local,  that, 
in  practice,  the  railway  time  supersedes  the  local  time,  and  all 
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the  affairs  of  life  are  regulated  in  accordance  with  it  In  some 
large  towns  two  kinds  of  time  are  kept;  as  for  instance,  at 
Buffalo,  N.Y.,  where,  in  the  same  houses  may  be  found  two 
clocks,  one  of  them  giving  the  time  of  the  place,  and  the  other, 
that  of  New  York  City;  which  is  the  railway  time,  and  is  twenty 
minutes  faster. 

^  It  sometimes  happens  that  towns  not  distant  from  each  other 
are  situated  on  different  lines  of  railway  keeping  different  times. 
In  passing,  by  ordinary  vehicles,  from  one  of  these  towns  to 
another,  there  is  experienced  the  inconvenience  of  finding  one*s 
watch  entirely  out  of  haimony  with  the  timekeepers  of  the 
locality  visited  But  a  sdll  greater  inconvenience  occurs  in 
those  towns  which  lie  at  the  intersections  of  two  or  more  im- 
portant roads — ^and  there  are  a  good  many  such — for  here  it  is 
necessary  to  keep  account  of  as  many  systems  of  time  as  there 
are  intersecting  ways.  From  an  investigation  made  by  Professor 
Cleveland  Abbe,  of  the  U.S.  Weather  Signal  Office  at  Washmgton, 
it  appears  that  the  railway  times  kept  by  different  transportation 
companies  in  the  United  States  correspond  to  no  fewer  than 
seventy  meridians,  and  the  total  number  of  such  varieties  is  pro- 
bably not  less  than  one  hundred.  Now,  so  far  as  the  transaction 
of  the  ordinary  affairs  of  life  in  each  particular  locality  is  con- 
cerned, this  extraordinary  variety  is  of  no  consequence  to  the 
inhabitants.  But  in  all  matters  which  concern  the  mutual  relations 
of  the  inhabitants  of  different  places,  the  case  is  otherwise.  With- 
out a  knowledge  of  the  times  of  both  places  it  is  quite  possible 
that  appointments  in  regard  to  affairs  of  important  concern  may 
be  wholly  disconcerted.  And  without  a  similar  knowledge,  one 
may  fail  to  meet  a  train  on  which  he  had  counted,  and  may  thus 
be  subjected  to  unanticipated  delay  and  other  consequent  dis- 
advantages. It  is,  of  course,  hardly  necessary  to  mention  the 
degree  to  which  the  usefulness  of  the  time-tables  issued  by  the 
various  transportation  companies  is  impaired  for  the  purposes  of 
the  traveller,  when  the  time  standards  of  all  these  companies  are 
different  But  the  embarrassment  to  the  tourist,  however  great,  is 
of  less  importance  than  that  which  is  suffered  by  the  permanent 
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resident.  Neither  of  these  evils  is  felt  at  all  in  England  or 
Scotland,  where  one  standard  prevails  over  the  entire  United 
Kingdom.  For  the  Continent,  the  uncertainties  of  the  tourist  are 
to  a  great  extent  removed  by  such  general  publications  as  those 
of  Hendschel  and  Bradshaw,  in  which  the  possibilities  of  through 
connections  have  been  studied  out  and  indicated ;  but  even  these 
publications  do  not  provide  for  all  contingencies ;  and,  of  course, 
if  there  were  no  such  embarrassments  to  be  guarded  against,  such 
provisions  would  not  be  necessary  at  all 

"Now,  considering  the  fact  that,  for  our  own  Continent  of 
America,  the  time  actually  kept  at  any  place  is  usually  purely 
conventional  and  is  not  the  true  local  time  of  the  place  itself, 
considering  that  this  is  also  true  in  England,  and  is  probably  to 
a  great  extent  true  of  the  Continent  of  Europe — and  considering 
that  identity  of  the  conventional  with  the  local  time  is  unimportant 
when  the  standard  of  time  actually  used  is  understood,  it  has 
seemed  to  us  that  by  the  adoption  of  a  system  according  to  which 
all  timekeepers  throughout  the  world  might  be  made  to  agree  as 
to  the  minute  and  second,  and  to  differ  only,  as  longitudes  differ, 
in  regard  to  the  hour,  all  the  confusion  which  exists  in  consequence 
of  the  present  variety  of  time-standards  might  be  wholly  elimi- 
nated, to  the  great  benefit  of  the  people  of  all  civilised  lands.  The 

m 

adoption  of  this  system  would  involve  the  recognition  of  twenty- 
four  fixed  meridians,  distant  from  each  other  by  a  constant 
difference  of  fifteen  degrees  of  longitude,  and  determined  in 
position  by  some  one  of  the  number  distinguished  as  the  prime 
or  zer0  meridian.  The  moment  of  the  passage  of  the  mean  sun 
over  each  of  these  meridians  is  to  be  regarded  as  the  hour  of 
mean  noon  for  that  meridian  and  for  all  places  which  are  nearer 
to  it  than  they  are  to  any  other.  Thus  the  laigest  difference 
which  can  occur  between  conventional  time  and  true  local  time 
will  be  thirty  minutes,  and  the  hour  will  change  at  a  line  half-way 
distant  between  any  two  meridians. 

"The  system  here  described  was  proposed  originally  for  the 
United  States  by  Professor  Cleveland  Abbe,  of  the  U.S.  Signal 
Service  (as  mentioned  above)  in  a  report  to  the  American  Metro- 
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logical  Society,  and  also  (without  conceit  with  Professor  Abbe) 
by  Sandford  Fleming,  Esq.,  late  chief  engineer  of  the  Canadian 
Pacific  Railway,  and  now  titular  Chancellor  of  Queen's  Uniyersity 
at  Toronto,  U.C.,  in  a  paper  read  by  him  before  the  Canadian 
Institute,  and  since  published.    In  these  papers  it  was  proposed 
to  adopt,  for  the  American  Continent,  five  meridians,  of  which 
the  central  one  should  be  situated  six  hours  west  of  Greenwich, 
and  should  pass  almost  centrally  through  the  city  of  New  Orleans. 
The  time  of  this  meridian,  being  that  prevailing  through  the  prin- 
cipal States  of  the  Mississippi  valley  and  the  British  province  of 
Manitoba,  is  distinguished  as  vaU^  Hme.    The  five-hour  meridian 
passes  near  New  York,  and  governs  the  States  lying  on  the 
Atlantic,  together  with  the  two  Canadas,  giving  them  what  \s 
hence  called  Atlantu  Hnu.    The  four-hour  meridian  crosses  the 
island  of  Newfoundland,  and  gives  what  is  called  eastern  time  to 
that  island,  and  to  Nova  Scotia,  New  Brunswick,  and  the  remain- 
ing British  possessions  east  of  Canada.    The  seven-hour  meridian 
passes  through  the  city  of  Denver,  and  almost  exactly  over  the 
U.S.  Signal  Station  on  the  summit  of  Pike's  Peak,  more  than 
14,000  feet  high,  in  Colorado.    It  gives  time  to  the  States,  terri- 
tories, and  provinces  lying  on  and  about  the  great  central  ridge 
of  the  Continent,  which  is  hence  called  mountain  time.   The  eight- 
hour  meridian  falls  a  little  east  of  San  Francisco,  and  almost 
exactly  on  the  small  sea-coast  town  of  Santa  Barbara,  in  Califomia. 
From  this,  the  States  of  the  Union  which  lie  on  the  Pacific,  and 
the  British  provinces  on  the  same  ocean,  derive  their  time,  which 
it  is  proposed  to  distinguish  as  Pacific  time. 

'*  The  bounding  lines  between  the  successive  meridians  at  which 
the  count  of  the  hour  shall  change,  it  is  not  proposed  to  define 
with  the  same  geometrical  precision  which  characterises  the 
meridians  themselves.  The  idea  is  rather  to  follow  any  well- 
known  natural  or  political  divisions  which  fall  approximately 
midway  between  the  meridians,  and  which  will  serve  as  easily 
remembered  reference  boundaries.  On  the  American  Continent, 
such  lines  of  demarcation  are  easily  found.  The  States  and 
provinces  which  touch  tke  Mississippi  river  wiU  use  valley  time ; 
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the  Canadas,  and  the  States  of  the  Union  which  lie  east  of  these 
valley  States,  and  most  of  which  touch  the  Atlantic,  will  use 
Atlantic  time;  the  British  provinces  Luther  eastward  will  use 
eastern  time ;  the  States  and  provinces  which  touch  the  Pacific, 
will  use  Pacific  time ;  and  all  those  which  lie  between  the  Pacific 
States  and  the  valley  States  will  use  mountain  time. 

**  The  means  by  which  we  expect  to  establish  this  system  on 
the  American  Continent,  are  partly  the  voluntary  action  of  the 
transportation  companies;  partly  the  co-operarion  of  municipal 
corporations  and  chambers  of  commerce ;  and  partly  local  legis- 
laticm.  Already  many  local  organisations  have  taken  steps  for 
the  establishment  of  time  balls  and  other  time  signals  in  further- 
ance of  the  practical  introduction  of  the  system.  The  State  of 
Connecticut  has  enacted  a  statute  making  the  use  of  New  York 
time  compulsory  upon  all  transportation  companies  within  her 
limits.  The  chief  signal  officer  of  the  United  States,  General 
W.  R  .Hazen,  has  warmly  interested  himself  in  the  scheme,  and 
has  offered  the  services  of  his  corps  to  operate  daily  any  apparatus 
for  the  distribution  of  tiipe,  which  may  be  erected  at  any  of  the 
numerous  stations  of  his  extensive  service.  The  same  officer,  and 
associated  with  him  Mr.  Chancellor  Fleming  above  referred  to, 
and  the  present  speaker,  have  been  constituted  a  joint-committee 
on  the  part  of  the  American  Metrological  Society  and  the 
Canadian  Institute,  to  present  this  subject  to  the  consideration  of 
the  International  Geographical  Congress  which  is  to  meet  in 
Venice  on  the  15th  of  September  proximo,  in  the  hope  of  obtain- 
ing for  it  the  approval  of  that  body ;  and  I  have  been  specially 
charged  by  the  Metrological  Society  just  mentioned,  of  which  I 
have  the  honour  to  be  President,  to  ask  for  it  the  fovourable 
consideration  of  this  Association. 

**  The  Governor-General  of  Canada,  the  Marquis  of  Lome,  has 
been  pleased  to  interest  himself  actively  in  promoting  the  success 
of  the  movement  The  papers  relating  to  it  which  have  been 
punished  by  the  two  associations  whose  titles  have  just  been 
mentioned,  have  been  forwarded  by  Lord  Lome,  through  the 
British  Foreign  Office  in  London,  to  countries  with  which  Great 
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Britain  is  in  diplomatic  relations,  and  to  their  scientific  asso- 
ciations; and  from  the  Imperial  Academy  of  Sciences  at  St 
Petersburg  have  been  received  copies  of  a  report  from  a  com- 
mittee, of  which  the  eminent  astronomer,  Otto  Stnive,  was 
chairman,  cordially  approving  the  project;  which  report  was 
adopted  by  the  Academy. 

'*  Two  or  three  minor  features  of  the  scheme  contained  in  the 
resolutions  proposed  remain  to  be  mentioned.  The  first  of  these 
is  the  proposition  to  abolish  the  present  division  of  the  day  into 
two  equal  portions  of  twelve  hours  each,  and  to  employ  instead  a 
continuous  count  running  from  one  to  twenty-four  hours  in  each 
day.  The  division  at  present  in  use  is  not  a  natural  one.  It  is 
founded,  presumably,  upon  the  custom  of  astronomers  to  begin 
the  day  at  the  meridian  passage  of  the  sun,  or  the  habit  of  the 
people  to  fix  the  moment  of  apparent  noon  by  observing  the 
coincidence  of  the  shadow  of  a  vertical  stile  with  a  line  drawn 
north  and  south.  The  natural  division  of  the  day  is  into  a  light 
portion  and  a  dark  portion.  These  portions  are  always  and  every- 
where unequal,  except  for  a  single  day  in  the  year,  or  for  a  single 
great  circle  of  the  earth — the  equator.  No  exact  system  for  the 
uniform  division  of  time  can  therefore  be  founded  upon  them. 
On  the  other  hand,  no  disadvantage  can  arise  from  regarding  the 
day  as  a  unit,  subdivided  into  twenty-four  equal  fractions,  a  mode 
of  division  once  very  general,  at  least  in  Italy,  and  hardly  yet 
entirely  abandoned ;  while  there  are  very  appreciable  disadvantages 
attending  the  present  division  into  twelve-hour  moieties.  The  first 
of  these  is  the  necessity  of  using  always  in  speech  the  yroxA  forenoon 
or  afternoon^  in  order  to  identify  the  portion  of  the  day  to  which 
any  hour  which  happens  to  be  mentioned  is  to  be  referred ;  or, 
in  writing,  to  place  afrer  the  number  of  the  hour  the  explanatory 
suffix  A.M.  or  P.M.  Another  and  even  greater  is  the  uncertainty  in 
railway  time-tables  as  to  whether  a  particular  hour  is  an  hour  of 
the  night  or  of  the  day.  The  compact  form  of  these  tables 
renders  it  impossible  always  to  introduce  the  necessary  specifi- 
cations in  their  columns,  and  the  inquirer  is  thus  often  left  at  a 
loss.  Some  of  these  tables,  in  order  to  remove  the  embarrassment. 
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have  employed  the  expedient  of  printing  the  hours  of  the  night 
in  white  letters  upon  a  black  ground,  while  those  of  the  day 
are  printed  in  the  usual  way  with  black  letters  upon  a  white 
ground ;  but  the  very  adoption  of  this  expedient  is  a  confession 
of  the  existence  of  an  evil  which  we  may  easily  perceive  to  be 
quite  unnecessary.  Let  the  hours  of  the  day  be  only  continuously 
numbered  from  beginning  to  end,  and  there  wiU  never  be  any 
uncertainty  as  to  which  part  of  the  day  is  meant 

'*  Another  of  the  secondary  features  of  the  scheme  is  the  desig- 
nation of  a  zero  meridian.  The  zero  meridian  is  that  from  which 
terrestrial  longitudes  begin  to  be  reckoned,  and  that  at  which,  at 
the  close  of  the  day,  the  count  of  the  day  in  the  monthly  calendar 
shall  be  momentarily  the  same  for  the  entire  globe.  Any  meridian 
which  might  be  chosen,  and  which  should  be  generally  accepted, 
would  .answer  for  this  purpose ;  but  such  a  selection  ought  not  to 
be  made  through  mere  idle  caprice.  Regard  should  be  had  to 
usages  actually  existing ;  and  if  there  is  tmy  meridian  which  has 
already  become  more  familiar  than  any  other  to  the  great  majority 
of  mankind,  that  circumstance  should  be  counted  in  its  favour.  In 
a  contribution  made  by  me  some  ten  years  ago  to  a  provisional 
code  of  international  law  drawn  up  under  authority  of  a  resolution 
of  this  Association,  by  the  Hon.  David  Dudley  Fibld,  afterwards 
President  of  the  Association,  I  endeavoured  to  assign  some 
reasons  why  the  meridian  of  Greenwich  is  entitled  to  be  regarded 
as  rightfully  the  first  meridian  for  purposes  of  longitude.  But  the 
same  reasons  apply  with  equal  force  to  the  inferior  meridian  of 
Greenwich — that  is  to  say,  to  the  meridian  twelve  hours  distant 
in  time,  and  i8o  degrees  distant  in  longitude  from  Greenwich 
itself;  and  as  I  have  found,  in  consultation  with  others,  that  there 
might  be  danger  of  awakening  national  susceptibilities  by  insisting 
on  Greenwich  (though,  for  myself,  I  fail  to  find  this  consideration 
serious),  I  have  yielded  my  first  opinion,  and  propose  to  fix 
the  first  meridian  for  time  and  for  terrestrial  longitude  at  the 
iSoth  degree  from  Greenwich,  so  that  this  first  meridian  will  fall 
almost  entirely  upon  the  open  ocean.  As  in  the  monthly  calendar 
the  change  of  count  must  begin  first  at  some  particular  meridian. 


(     78    ) 

it  is  desirable  that  this  change  shall  take  place,  if  possible,  beyond 
the  limits  of  all  habitable  lands ;  and  this  is  true  of  the  meridian 
proposed,  since,  except  a  small  portion  of  wild  and  desolate  sab- 
arctic  Kamschatka,  it  scarcely  touches  any  portion  of  the  earth's 
surface  uncovered  by  water.  At  this  assumed  first  meridian,  there- 
fore, the  day  in  ordinary  chronology  will  bqgin  when  the  mean  sun  is 
on  the  meridian  of  Greenwich ;  so  that  in  fact  it  will  be  identical 
with  the  astronomical  day  as  reckoned  at  that  observatory. 

''  The  last  of  the  secondary  features  of  the  scheme  which  I  have 
to  notice,  is  the  proposition  to  establish,  for  purposes  of  pure 
chronology,  and  for  the  facilitation  of  synchronous  observations 
in  science,  a  special  time-reckoning  under  the  name  of  cosma- 
polUan  time.  So  long  as  the  dimensions  of  the  known  world  were 
limited  in  longitude  between  the  Indies  on  the  east  and  the 
Canary  Islands  on  the  west,  there  was  no  danger  of  a  confiision 
of  chronology  to  arise  from  a  mistake  of  an  entire  day  in  a  date. 
But  at  the  present  time,  and  since  civilisation  has  encircled  the 
entire  globe,  it  is  a  fiact  that  there  are  certain  hours  in  every 
twenty-four,  during  which,  for  one  entire  half  the  habitable  world, 
the  date  is  a  unit  more  advanced  in  the  monthly  calendar  than 
in  the  other.  The  change  of  count  must  have  a  begiiming  some- 
where. In  the  absence  of  any  distinct  convention  on  the  subject, 
it  is  generally  understood  that  this  change  begins  somewhere  in 
the  Pacific  Ocean.  It  happens,  therefore,  that  at  the  moment 
when  the  sun  is  on  the  meridian  opposed  to  that  of  Greenwich, 
the  date  for  aU  Asia  and  all  Continental  Europe  may  be,  for 
example,  the  first  of  January  before  noon,  while  for  the  entire 
American  Continent  it  is  still  the  thirty-first  of  December.  On  the 
other  hand,  when,  twelve  hours  later,  the  sun  is  on  the  Greenwich 
meridian,  the  date  will  be  the  first  of  January  for  all  the  world,  but 
will  be  afternoon  for  Asia  and  Europe,  and  forenoon  for  America. 
At  present  the  change  of  count,  as  above  observed,  is  supposed  to 
begin  in  the  Pacific  Ocean.  But  if  we  are  to  be  exact,  it  ought 
to  begin  at  some  certainly  defined  meridian;  and  the  present 
proposition  is  to  make  it  begin  at  the  meridian  distant  twelve 
hours  firom  Greenwich. 
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''The  time  detennined  by  the  proposed  zero  meridian  is, 
according  to  a  suggestion  of  Mr.  Fleming  adopted  in  the  resolu- 
tion, to  be  distinguished  as  cosmopolitan  time,  and  might  equally 
be  called  uniyersal  or  absolute  time.  Any  observation  made  in 
cosmopolitan  time  will  be  fixed  with  absolute  certainty  both  in 
the  chronological  sequence  and  in  the  hours  of  the  day,  and  it 
can  easily  be  converted,  by  the  addition  or  subtraction  of  an  even  . 
number  of  hours,  into  the  particular  time  of  each  standard  meri- 
dian. Mr.  Fleming  proposes,  also,  that  the  hours  of  this  universal 
time  shall  be  distinguished  by  symbols  or  letters  rather  than  by 
numbers.  The  value  of  this  suggestion  consists  in  the  fact  that, 
by  means  of  it  the  danger  wiU  be  averted  of  ever  confounding 
cosmopolitan  time  with  that  of  any  other  except  the  prime 
meridian.  It  is  not  otherwise  insisted  on  as  a  feature  of  special 
importance. 

''  I  have  here  at  hand  copies  of  the  chapter  on  Longitude  and 
Time  reprinted  from  Mr.  Field's  '  Draft  Outlines  of  a  Code  of 
International  Law,'  to  which  I  have  referred ;  and  those  I  shall  be 
happy  to  distribute  among  the  del^^ates  here  present 

**  1  have  occupied  more  time  than  I  intended  in  urging  the 
merits  of  the  system  for  the  regulation  of  time  proposed  in  the 
resolution  I  have  had  the  honour  to  submit  I  have  been  be- 
trayed into  this  prolixity  by  my  desire  to  discharge  Sftithfully  the 
duty  assigned  to  me,  as  already  stated,  by  the  American  Metro- 
logical  Society,  and  also  by  the  personal  interest  I  myself  feel  in 
the  proposed  measure. 

''In  regard  to  the  remaining  resolutions  which  I  have  to 
submit,  I  shall  be  more  brie£  First,  in  regard  to  international 
coinage.  On  two  former  occasions,  though  not  personally  present 
at  the  meetings  of  this  body,  I  have  had  the  boldness  to  address 
to  the  Conference  communications  urging  an  expression  of 
opinion  on  the  part  of  the  Association  in  favour  of  the  striking 
of  a  coin,  to  be  everywhere  circulated  without  displacing  or  inter- 
fering with  the  national  coinages  abready  existing.  I  have  here 
some  copies  of  these  communications,  the  first  addressed  to  the 
Conference  assembled  at  Geneva  in  1874,  and  the  second  pre- 
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sented  to  the  meeting  held  in  London  in  1879.  '^^^  considera- 
tions set  forth  in  these  papers  I  shall  not  here  repeat  at  length. 
I  think  I  cannot  possibly  be  mistaken  in  assuming  it  to  be  uni- 
versally felt  that  a  medium  of  exchanges  everywhere  equally 
available  for  purposes  aUke  of  national  and  international  com- 
merce, is  eminently  desirable.  I  suppose  experience  to  have 
proved  that  no  such  medium  can  be  forced  into  circulation  pro- 
vided that  one  of  the  conditions  of  its  acceptance  be  made  the 
abandonment  of  the  national  coinages  already  in  existence.  But 
just  as  gold  and  silver  bullion  in  bars  is  now  available  at  its 
market  value  for  the  discharge  of  large  international  obligations, 
so  bullion  in  the  form  of  coin,  stamped  only  with  its  own  weight 
and  fineness,  might  perform  the  same  service  in  regard  to  smaller 
obligations.  At  the  present  time  in  the  United  States,  foreign 
coins  are  legal  tenders  for  their  value  by  weight,  relatively  to  the 
coins  of  the  country.  They  do  not  circulate  freely,  it  is  true ;  but 
this  is  on  account  of  the  general  ignorance  of  what  is  their  real 
weight  or  value ;  but  if  the  weight  were  stamped  on  them,  and  if 
the  value  of  the  unit  of  weight  were  universally  known,  nothing 
could  impede  the  freedom  of  their  circulation,  unless  it  might  be 
their  imperfect  commensurability  with  the  coins  of  the  country. 

"  Now  it  happens  that  the  gram  weight  of  gold,  nine-tenths 
fine,  represents  a  value  involving  no  inconvenient  fractions  when 
referred  to  the  current  coins  of  the  principal  commercial  nations  ;* 
and  consequently  that  a  coinage  founded  upon  such  a  weight  as  a 
unit,  would  form  almost  everywhere  a  circulating  medium  capable 
of  being  used  along  with  the  several  varieties  of  national  coins. 
Its  convenience  at  the  same  time  for  international  purposes  might 
soon  secure  for  it  a  preference  even  in  domestic  transactions  over 
the  coins  already  in  use ;  so  that  it  might  after  a  time  supersede 
them ;  and  thus,  on  the  principle  of  the  survival  of  the  fittest, 
accomplish  what  no  legislation  nor  diplomatic  negotiation  has 

*  One  gram  of  gold,  nine-tenths  fine,  is  equivalent,  in  the  currency  of  the 
United  States,  to  sixty  cents,  less  two  mills  ;  in  the  currency  of  Great  Britain, 
to  one  half-crown,  less  one  halfpenny ;  in  the  currency  of  the  German  Empire, 
to  two  and  a  half  marcs,  plus  one  pfennig ;  and  in  that  of  France  to  three 
francs  ten  centimes  exactly. 
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hitherto  been  able  to  effect,  the  unification  of  all  the  monetary 
systems  of  the  world.  The  proposition  embraced  in  the  resolution 
here  submitted  has  met  with  wide  approval  in  the  United  States, 
and  has  been  recommended  in  formal  resolutions  by  the  American 
Metrological  Society,  and  the  American  Social  Science  Association ; 
while  it  is  favoured  by  the  leading  economists  and  financiers  of 
the  Union,  including  the  present  Comptroller  of  the  Currency, 
Mr.  John  Jay  Knox,  at  Washington. 

''  The  third  of  the  resolutions  I  have  the  honour  to  present 
relates  to  weights  and  measures.  The  importance  of  unifcmnity 
among  the  instrumentalities  in  use  among  men  for  the  measure* 
ment  of  quantity  is  too  obvious  to  require  argument  Nor  is  it 
any  longer  necessary  to  spend  time  in  discussing  the  opposing 
claims  of  different  metrological  systems  to  universal  adoption. 
Upon  that  point  the  world  has  already  pronounced  a  decision  so 
emphatic,  that,  though  it  may  here  and  there  be  questioned  by 
a  few  discontented  dissentients,  it  is  not  likely  soon  to  be  dis- 
turbed, and  will  certainly  never  be  reversed  I  have  here  some 
copies  of  a  paper  which  shows  to  what  extent  the  system  of 
weights  and  measures,  which  is  founded  on  the  metre,  has  been 
recognised  by  legislation  among  the  nations;  and  fix>m  this  it 
will  appear  that  there  is  at  present  but  one  important  State,  viz. 
Russia,  among  those  which  are  called  civilised  and  Christian,  in 
which  this  system  has  not  the  sanction  of  law;  and  but  two 
besides,  Great  Britain  and  the  United  States,  in  which  the  use  of 
the  same  system  is  not  compulsory. 

^*  In  England  and  in  the  United  States,  although  the  use  of  the 
metric  denominations  is  legal,  it  has  hardly  obtained  any  important 
footing  in  practice.  There  can  be  no  doubt,  however,  that  if  the 
Governments  of  those  countries  would  themselves  set  the  example 
of  the  use  of  these  denominations  in  the  custom  houses  and  the 
excise,  in  the  commissariat  of  the  army  and  navy,  in  the  ordnance 
department,  and  in  the  construction  of  public  works,  these  de- 
nominations would  soon  become  familiar  to  the  people,  and  would 
come  consequently  into  general  use.  In  the  United  States,  many 
petitions  have  been  addressed  to  Congress  by  private  citizens  and 
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by  organiserl  bodies,  including  educational  and  scientific  associa- 
tions, societies  of  engineers,  architects,  physicians,  and  others, 
praying  for  the  enactment  of  laws  by  which  the  use  of  the  metric 
system  of  weights  and  measures  shall  be  made  compulsory  in  all 
the  business  of  the  Government ;  and  a  report  favouring  such 
legislation  was  made  to  the  last  House  of  Representatives  by  the 
Standing  Committee  of  the  House  on  Weights,  Measures,  and 
Coinage.  The  Committee  was  a  large  one,  and  its  report  was 
unanimous ;  but  the  Congress  expired  before  its  recommendations 
had  been  acted  on«  In  a  body  like  the  present,  composed  in 
large  part  of  delegates  from  countries  which  have  been  long  in  the 
enjoyment  of  all  the  benefits  which  can  flow  from  the  possession 
of  so  admirable  a  metrological  system,  it  can  hardly  be  doubted 
that  the  sentiment  must  be  universal  which  would  desire  the 
extension  of  the  same  blessings  to  all  the  rest  of  mankind.  The 
resolution  proposed  is  simply  the  formal  expression  of  such  a 
desire. 

"  One  resolution  only  remains  to  be  noticed  It  is  a  resolution 
referring  to  the  means  of  communicating  between  navigators 
meeting  on  the  open  ocean.  The  importance  of  a  ready  and 
effectual  means  of  exchanging  such  communications  is  especially 
felt  in  the  case  of  vessels  in  distress,  but  it  is  always  desirable  even 
if  it  were  only  for  the  interchange  of  nautical  courtesies.  What  is 
wanted  at  present  is  not  so  much  the  creation  of  new  signal 
systems  as  the  condensation  into  a  single  system  of  the  valuable 
features  of  systems  already  existing,  and  the  adoption  of  the 
result  as  a  single  and  universal  system,  of  which  the  use  shall 
be  enforced  by  law  upon  the  marine  service,  public  or  private, 
of  all  civilised  nations.  Such  a  simplification  and  unification 
of  systems  can  only  be  accomplished  by  a  concert  of  experts 
acting  by  authority  of  the  several  maritime  powers  concerned. 
Though  I  have  given  some  attention  to  the  principles  on  which 
the  various  signal  systems  at  present  in  use  are  founded^  I  do  not 
consider  it  necessary  to  go  into  a  discussion  of  their  respective 
merits  in  this  place.  All  that  it  seems  important  to  me  to  urge  is, 
that  this  body  should  lend  the  weight  of  its  recommendation  to 
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the  proposition  that  the  Powers  whom  it  chiefly  concerns  should 
take  the  steps  necessary  for  the  attainment  of  an  end  so  obviously 
desirable  as  the  creation  of  one  common  system  for  communication 
at  sea  upon  all  the  navigable  waters  of  the  globe. 

"  The  resolution  proposed  {vide  Appendix  E)  is  limited  to  this 
recommendation  only,  and  as  such  I  submit  it,  with  the  full  confi- 
dence that  it  cannot  fail  to  command  the  approbation  of  this  body." 

On  Dr.  Barnard  moving  a  series  of  resolutions  adopting  his 
proposed  system  {vide  Appendix  F),  Mr.  Stuart  Lank  moved  the 
previous  question,  supporting  his  motion  by  stating  that  be  for  one 
objected  to  questicsis  of  this  nature  being  discussed,  as  being 
matters  <rf  a  purely  scientific  character^  and  beyond  the  scope  of 
the  objects  of  this  Assodation.  Dr.  Wendt^  Mr.  Frbeland, 
Judge  PEAB0DV9  and  Dr.  van  Hamsl  followed  in  support  of 
Mr.  Stuart  Lane,  when  finaUy,  upon  the  motion  of  Dr.  Wendt, 
seconded  by  Mr.  Richard  Lowndes,  it  was  resolved,  '*  To  refer 
this  question  to  a  Committee  to  be  appointed  by  the  President  of 
the  Conference,  and  to  report  upon  the  same  at  the  next  Con- 
ference'' 

Dr.  Barnard  then  read  a  series  of  resolutions  he  had  prepared 
on  International  Coinage  {vide  Appendix  G).  This  matter  was 
also  referred  to  the  same  Committee.  He  then  also  submitted  a 
senes  of  resolutions  upon  the  uniformity  of  weights  and  measures. 

A  lengthy  discussion  followed,  in  which  Mr.  Stuart  Lane,  Dr. 
Wenot,  Mr.  W.  H.  Freeland,  and  others  took  part,  expressing  an 
opinion  that  these  subjects  were  not  within  the  scope  of  matters 
of  international  law.  Mr.  D.  D.  Field  replied  to  the  conten- 
tion of  Mr.  Stuart  Lane — that  these  questions  were  not  ripe  for 
International  Jurists — observing  that  all  these  matters  were  within 
the  scope  of  International  Law,  and  he  referred  to  the  Postal 
Conventions  between  difierent  States  as  instances  of  a  primary 
principle,  namely,  an  uniform  rate  of  letters — Shaving  become  a 
subject  of  international  agreement 

Dr.  Barnard  then  moved  the  following  resolution,  which  was 
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seconded  by  Mr.  D.  D.  Fieij>  and  supported  by  Judge  Peabody, 
namely : — 

"That  whereas,  In  order  to  the  facilitation  of  intercourse 
between  nations,  whether  the  same  be  commercial  postal, 
diplomatic,  literary,  or  social,  it  is  eminently  desirable  that 
the  quantities  of  all  exchangeable  commodities,  and  all 
quantities  whatever  which  there  may  be  occasion  to  men- 
tion in  communications,  written  or  oral,  should  be  ex- 
pressed in  the  denominations  of  some  common  and  uni- 
versally accepted  system  of  weights  and  measures ; 

**  And  whereas.  The  Metrological  System  (of  which  the  basic 
unit,  called  the  metre,  was  definitely  and  permanently  fixed 
by  the  International  Scientific  Commission  assembled  for 
the  purpose  in  the  dty  of  Paris  in  the  year  1799)  has 
been  veiy  generally  adopted  by  civilised  peoples  as  the 
exdttsive  system  according  to  which  quantities  are  to  be 
expressed  in  the  transaction  of  business  among  them ; 

**  And  whereas.  It  becomes  every  nation  claiming  to  be  en* 
lightened,  to  cooperate  with  sister-nations  in  the  further* 
ance  of  a  reform  of  so  signal  importance,  and  so  pregnant 
with  benefits  to  the  whole  human  race ;  therefore, 

''  Resolved,  As  the  sense  of  this  Association,  that  the  adoption 
of  the  Metric  System  of  Weights  and  Measures  by  the 
nations  among  whom  it  has  not  yet  been  introduced  is 
greatly  to  be  desired,  as  affording  a  practicable,  and  ap- 
parently the  only  practicable,  means  of  accomplishing  that 
most  important  object — the  unification  of  the  weights  and 
measures  of  all  mankind ; 

'*  That  this  system  is  recommended  to  acceptance,  not  only  by 
its  availability  as  a  universal  S3rstem,  but  also  by  reason  of 
the  simplicity  of  its  principle ; 

^  That  this  Association,  therefore,  respectively  uiges  upon  the 
Governments  of  those  countries  in  which  the  Metric 
System  of  Weights  and  Measures  has  not  yet  been  esta- 
blished by  law,  to  consider  the  expediency  of  providing  for 
the  early  introduction  of  that  system  among  their  peoples/' 
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The  Honorary  Secretaxy  then  explained  briefly  the  subject  of 
a  treatise  on 

"  77t€  Scandinavian  Ccinags  Zaws^* 

contributed  by  Mr.  Alfred  Kirsebom,  Vice-Consul  for  Sweden 
and  Norway  in  London,  the  text  is  as  follows : 

**  The  question  of  altering  the  monetary  system  in.  the  Scandi- 
navian countries  has,  on  various  occasions,  been  a  subject  of 
deliberation  as  well  in  the  Legislative  Assemblies  as  in  the  Press, 
and  at  various  meetings  of  representatives  of  the  three  nations. 
It  was,  however,  not  before  the  year  1866,  when  the  second 
politico-economical  meeting  of  delegates  from  the  three  countries 
took  place  at  Stockhohn,  that  the  question  was  brought  more  pnh 
minently  into  the  foreground.  About  the  same  time  the  subject 
in  its  international  bearing  was  laid  before  the  Governments  of  the 
countries  to  which  they  were  respectively  accredited  by  the 
diplomatic  representatives  of  the  Imperial  French  Government  at 
Copenhagen  and  Stockholm.  France,  Belgium,  Switzerland,  and 
Italy,  had,  on  the  23rd  December,  1865,  entered  into  the  S.  C. 
Latin  Union* — the  three  latter  countries  thus  adopting  the  system 
of  bi-metallism  with  a  fixed  ratio  of  15^  to  i,  which  had  been  in 
force  in  France  ever  since  1803 — and  it  was  owing  to  a  desire  on 
the  part  of  the  French  Government  to  see  this  system  as  far  as 
possible  universally  and  internationally  recognised,  that  it  in- 
vited the  Scandinavian  Governments  to  adopt  such  measures  as 
would  tend  to  introduce  the  principles  laid  down  in  the  Latin 
Convention. 

'^The  subject  being  of  the  greatest  importance — Denmark, 
Sweden,  and  Norway  being  silver  mono-metallic  countries,  and, 
moreover,  Denmark  and  Norway  using  the  duo<lecimal  system — 
it  required  some  considerable  deliberation  to  decide  whether  the 
proposed  system  would  be  likely  to  meet  with  the  wishes  of 
the  people.  The  respective  Finance  Ministers,  therefore,  were  of 
opinion  that  it  would  be  advisable  not  to  enter  into  any  definite 
arrangements  prematurely,  but  to  await  the  result  of  the  meeting 

*  Which  Greece  subsequently  joined. 
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on  the  subject  of  mtemational  monetaxy  law,  which  was  to  take 
place  at  Paris  at  the  time  of  the  Exhibition  in  1867.  To  represent 
the  Scandinavian  countries  three  eminent  delegates  were  elected, 
and  they  presented  their  reports  to  the  respective  Governments 
the  same  year. 

^  The  result  of  the  deliberations  at  the  Paris  Congress,  as  em- 
bodied in  these  reports,  was  not  in  favour  of  the  bi-metallic 
system  established  by  the  Latin  Union ;  a  very  strong  and  decided 
majority  heading  that,  owing  to  the  recent  change  in  the  relative 
value  between  gold  and  silver,  and  the  depreciation  of  the  latter 
metal  which  had  of  late  taken  place,  there  would  be  no  possibility 
of  coming  to  an  international  agreement  except  by  adopting  gold 
as  the  sole  standard,  only  using  silver  as  inferior  currency,  with  a 
right  for  any  co\mtty  prwisionaUy  to  retain  gold  and  silver  as  full 
legal  tender. 

''  Owing  to  the  desire  of  seeing  gold  mono-metallised  universally 
adopted,  which  thus  found  its  expression,  the  Scandinavian 
Governments  soon  after  took  the  matter  in  hand,  and  proposed 
to  the  National  Assemblies  some  measures  in  order  to  pave  the 
way  for  the  new  system. 

*'  These  measures,  which  were,  so  far  as  was  necessary,  duly 
approved  by  the  Legislatures,  were  as  follows : 

^  In  Denmark  the  National  Bank  was  empowered  by  a  Royal 
Resolution,  dated  8th  January,  2879,  to  keep  its  bullion  fund  up 
to  the  half  vahie  in  gold  coins,  instead  of,  as  before,  in  silver 
only,  and  a  Royal  Commission  was  appointed  to  report  on  the 
alterations  in  the  law  which  the  adoption  of  the  gold  standard 
would  entaiL 

'^  In  Sweden,  by  a  Royal  Resolution,  dated  the  31st  July,  1868, 
a  new  gold  coin  called  '  Karolin,'  corresponding  exactly  to  the 
lo-fntnc  piece,  was  coined  and  brought  into  circulation.  A  Royal 
Commission  was  likewise  appointed  for  the  same  purpose  as  the 
Danish. 

^  By  law  dated  the  17th  June,  1869,  the  Norwegian  State  Bank 
was  authorised  to  have  as  much  of  its  cash  balance  as  the 
directors  might  determine  remaining  in  gold. 
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"  That  the  Governments  were  right  in  taking  these  preliminary 
steps  the  following  events  proved :  On  the  4th  December,  187 1, 
the  German  Reichstag  had  adopted  a  gold  coinage  law ;  France, 
and  in  consequence  the  other  States  belonging  to  the  Latin 
Unicm,  shortly  afterwards  restricted  the  coinage  of  silver  under 
pressure  of  the  demonetisation  of  silver  by  Germany,     For  Scan* 
dinavia,  having  intimate  commercial  relations  with  these  countries, 
especially  with  Germany,  it  became  a  necessity  to  follow  the 
example,  the  only  difficulty  being  which  of  the  different  systems 
should  be  adopted  as  likely  to  lead  to  an  international  monetary 
law.     In  the  summer  of  1879  the  politico-economical  association 
held  its  third  meeting  at  Copenhagen,  and  it  was  owing  to  the 
resolutions  which  were  then  passed  in  the  section  of  m<Hietary 
laws  that  communications  (originally  emanating  from  the  Danish 
Finance  Minister)  were  exchanged  between  the  Governments. 
The  result  of  these  was  the  appointment  of  a  Committee^  consist- 
ing  of  three  members  from  each  country,  to  report  on  the  whole 
question,  and  especially  as  to  the  feasibility  of  coming  to  a 
comm<Mi  agreement  on  the  subject     On  the  aoth  September, 
1872,   the  Committee  presented  its  report,  which  was  to  the 
effect  that  none  of  the  different  systems  then  'm  force  would  be 
likely  to  be  internationally  established,  and  that  the  adoption  of 
the  German  coinage  law — the  only  one  of  importance,  looking 
at  the  large  commercial  intercourse  between  that  country  and 
Scandinavia — ^would  meet  with  some  considerable  impediments. 
It  was,  however,  highly  desirable  that  the  three  Scandinavian 
countries,  so  intimately  bound  together,  not  only  politicaUy,  but 
also  commercially,  should  enter  into  a  common  understanding ;  and 
a  draft  proposal  for  a  Convention  was  accordingly  made,  and 
afterwards  submitted  to  the  respective  Finance  Ministers  for  their 
reports. 

**  The  Danish  Government  declared  its  willingness  to  adopt  the 
proposed  Convention  with  only  a  few  modifications.  Some  more 
important  alterations  having  been  preferred  on  the  part  of  Sweden 
and  Norway,  it  was  found  best  to  elect  special  Commissioners  for 
both  countries  to  confer  with   the  Danish  representative  accre- 
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dited  to  the  Court  of  Stockholm.    On  the  i8th  December,  1872, 
the  Convention  was  signed  by  the  respective  Commissioners, 
subject  to  the  consent  of  the  National  Assemblies  about  to  meet 
at  the  beginning  of  the  year  1873.     In  the  meanwhile,  special 
Committees  as  above  referred  to  had  been  appointed  to  take  into 
consideration  and  make  proposals  regarding  the  alteration  in  the 
monetary  laws^  which  would  be  a  consequence  of  the  adoption  of 
the  Convention  by  the  Legislature.    Whilst  in  Denmark  and 
Sweden   the    Convention   was   unanimously   recommended,    a 
minority  of  the  Norwegian  Committee,  though  agreeing  as  to  the 
introduction  of  the  gold  standard  into  Norway,  dissented  from  its 
adoption  of  the  decimal  system.    The  Norwegian  Government 
proposed  to  the  '  Storthing '  to  confirm  the  Convention,  and  adopt 
at  the  same  time  the  monetary  law  recommended  by  the  majority 
of  the  Committee.    The  '  Storthing,'  however,  on  the  8th  of  May, 
1873,  refused  its  consent  to  the  Convention,  at  the  same  time 
adopting  a  special  law  as  proposed  by  the  minority  of  the  Com- 
mittee, and  this  law  was  sanctioned  by  the  King  on  the  4th  of 
June  in  the  same  year.    The  Convention  was  in  the  meantime 
concluded  between  Denmark  and  Sweden  on  the  37th  May, 
and  ratified  on  the  21st  of  June,  1873.    Monetary  laws  were 
similarly  passed  in  Denmark  and  Sweden  on  the  23rd  and  30th  of 
May  respectively.    A  special  Article  had,  however,  been  added 
to  the  Convention,  giving  the  King  of  Norway  a  right  to  adhere 
to  the  same  later  on,  if  found  desirable.    The  feeling  against  the 
new  law  had,  in  the  meantime,  become  very  strong  in  Norway ; 
and  the  fact  that  the  new  gold  coins,  although  of  the  same  weight 
and  value  as  the  Danish  and  Swedish,  were  not  a  legal  tender  in 
the  two  other  countries,  and  were  only  received  on  the  exchanges 
subject  to  discount,  the  Norwegian  Government,  at  the  beginning 
of  the  year  1875,  made  a  fresh  proposal,  almost  identical  with  the 
former,  and  the  Convention  was  ultimately  adopted  by  Norway 
on  the  8th  March,  1875,  confirmed  by  a  Royal  Resolution  of  the 
17th  of  April,  and  signed  at  Stockholm  on  the  i6th  of  October  of 
the  same  year.     The  necessary  monetary  law  was  passed  and 
obtained  the  Royal  sanction  on  the  17th  April,  1875. 
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**  Before  giving  an  exfiosi  of  the  chief  features  of  the  Convention, 
a  few  remarks  on  the  system  hitherto  in  force  may  be  of  interest 
The  monetary  laws  in  the  three  countries  differ  from  each  other, 
not  only  as  regards  the  value  and  unit  of  coinage,  but  also  as  to 
the  unit  of  calculation.  The  decimal  system  being  already  in  force 
in  Sweden^  the  new  system  did  not  cause  any  practical  difficulty 
there,  but  the  case  was  different  in  Denmark  and  Norway,  where 
the  duo-dedmal  division  was  still  in  force.  The  unit  of  weight 
for  the  old  coin  in  the  two  latter  countries  was  the  Cologne  mark. 
The  Danish  law  of  5th  January,  1814,  prescribed,  that  out  of  one 
mark  Cologne  weight  fine  silver  were  to  be  coined  i8j^  Rigsdalers. 
The  Cologne  mark  being  =  233*85489  grammes,  the  Danish 
Kigsdaler  (|  fineness)  would  thus  weigh  i4'4466  grammes  bar 
silver,  and  contain  12*6408  grammes  fine  silver.  The  Rigsdaler 
was  divided  into  6  marks  or  16  skillings,  x  Rigsdaler  therefore 
s  96  skillings.  Silver  coins,  2,  i,  and  \  Rigsdalers ;  copper,  i  and 
^  skilling. 

'^  According  to  the  law  of  3rd  February,  1855,  out  of  one 
Swedish  lb.  of  bar  silver  of  }  fineness  should  be  coined  50  Rigs- 
daler Rigsmynt  The  Swedish  lb.  being  =  425*0758  grammes, 
the  Rigsdaler  Rigsmynt  would  weigh  8*50x5  grammes  bar  silver  of 
}  fineness  and  hold  6*376x  grammes  fine  silver.  The  Rigsdaler 
Rigsmynt  was  divided  into  xoo  ore.  Silver  coins,  4,  2,  ^,  or 
50  ore,  \  or  25  ore,  and  ^  or  10  ore;  copper,  5,  2,  i,  and  \  ore 
pieces. 

''  By  the  Norwegian  law  of  the  X4th  June,  x8x6,  out  of  one 
mark  Cologne  silver  was  to  be  coined  9^  specie-dalers.  This 
weight  is  somewhat  higher  than  in  Denmark,  viz.,  233*9934 
grammes.  Consequently  the  Norwegian  specie-daler  would  weigh 
28*9104  grammes  bar  silver  and  hold  25*2969  grammes  fine 
silver. 

"  The  specie-daler  was  divided  into  5  ort  or  mark,  or  24  skil- 
lings. One  spede-daler  consequently  =  X20  skillings.  Silver 
coins,  4,  3,  and  2  skillings;  copper,  x  and  \  skilling. 

"  By  the  Convention,  Denmark,  Sweden,  and  Norway  agreed 
to  have  the  same  coinage,  and  that  the  coins  should  be  legal 
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tender  in  the  respective  countries;  a  uniform  calculation  was 
likewise  established. 

**  Art.  I.  According  to  Article  I.  gold  is  to  be  the  sole  standard 
of  values  in  the  Scandinavian  countries,  and  the  French  gramme 
to  be  the  unit  of  weight  for  the  new  coinage. 

"  Arts.  II.  and  III.  The  new  coin  called  the  '  Krone '  is 
divided  into  loo  ore.  Two  kinds  of  coin  are  struck,  viz.,  of 
20  and  10  kroner.* 

''  From  1,000  grammes  or  one  kilogramme  are  to  be  coined : 

248    lo-crown  pieces 

"4     ao    „         „ 

496  S  ff  >» 
Of  a  metal  containing  90  parts  of  fine  gold  and  10  parts  copper. 
Thus  each  lo-crown  piece  will  weigh  4*4803  grammes  and  hold 
4*032258  grammes  of  fine  gold,  and  the  20-crown  piece  will  weigh 
8*9606  grammes  and  hold  8*0645x6  grammes  of  fine  gold.  The 
diameter  of  the  lo-crown  piece  is  18  mm.,  and  that  of  the 
20-crown  piece  23  mmf. 

"  Arts.  I V,-VI.  Small  coins  will  be  coined  partly  of  silver 
alloyed  with  copper,  and  partly  of  bronze,  being  an  amalgamation 
of  95  parts  copper,  4  parts  tin,  and  i  part  zinc,  in  the  following 
proportion  as  regards  diameter,  weight,  and  fineness : 

Silver  Coins. 


Diameter. 

Gross 
WHghc. 

Contents 

Fine 

SUiFcr. 

nun. 

er. 

ST. 

(a)  One  piece  representing  the  value  of  2  kr.       .     . 

31 

15-00 

I2'000 

W          ff               ff               ff            I  „        .     . 

2S 

7SO 

6*000 

W          ff               ff               ff           i  ff  or  so  ore 

22 

S'oo 

3*ooo 

(<0          ff                ff                ff                       40  n 

20 

4*00 

2*400 

M          ff               ••               ff                      25  ff 

17 

2*42 

2-452 
0-580 

to         ff              ff              ff                    10  „ 

«5 

1-45 

*  A  Convention  introducing  an  additional  Article,  as  to  the  coining  of 
5-crovn  pieces  in  gold,  was  signed  at  Stockholm  on  the  26th  of  March  this 
year,  and  duly  ratified  and  approved  by  the  Legislative  Assemblies  in  the 
month  of  May  last. 

t  The  5 -crown  gold  piece  is  to  weigh  2*24015  gr.,  and  the  diameter  to  be 
16  mm. 
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Bronze  Coins. 
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^*  Art.  VII.  If  a  perfect  accuracy  as  regards  weight  and  fineness 
cannot  be  maintained  for  the  specified  coins,  the  deviation  over 
pr  under  the  exact  weight  and  fineness  must  at  any  rate  not 
exceed^ 
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0*0015  fine  gold. 
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MH^ 
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In  coining  gold  it  must,  however,  be  observed  that  the  deviation 
in  weight  for  a  quanti^  of  xo  kilogrammes  of  bar  gold  does  not 
exceed  5  grammes. 

^*  The  normal  for  what  is  to  be  considered  as  pure  gold  and 
pure  silver  should  be  similar,  as  basis  for  the  assays  of  the  Mints 
of  the  three  Kingdoms. 

"  Art.  VIII.  All  coins  are  to  be  coined  with  raised  rim.  The 
gold  and  silver  coins,  with  the  exceptions  of  the  25-dre  and  lo-ore 
pieces,  are  to  be  coined  with  a  milled  rim;  25-ore  and  lo-ore 
pieces,  as  well  as  also  bronze  coins,  with  a  smooth  rim.  The 
device  must  clearly  indicate  the  number  of  *  Kroner '  or  '  Ore ' 
which  are  contained  in  or  represented  by  the  coins;  besides 
which  every  coin  must  indicate  for  which  Kingdom,  in  what  Mint, 
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and  in  what  year  it  has  been  coined.  Lastly,  the  stamp  and 
superscription  are  settled  by  that  Kingdom  for  account  of  which 
the  coins  are  coined 

''Art.  IX.  Subject  to  certain  limitations  (as  enumerated  in 
Art  X.)  the  coins  should  be  legal  tender  for  the  value  they  indi- 
cate in  the  three  Kingdoms  (no  regard  being  taken  as  to  which 
country  they  have  been  coined  in),  only  they  must  not  have 
suffered  any  violent  or  unlawful  damage. 

''  Art.  X.  No  one  shall  be  compelled  to  accept  in  one  payment  a 
larger  amount  of  change  than  ao  Kroner  in  i  and  2-crown  pieces, 
5  Kroner  in  small  silver  coins,  and  i  Kroner  in  bronze  coins. 

''The  gold  coins  cease  to  be  legal  tender  to  the  Exchequer 
wheii  they,  through  wearing,  have  lost  more  than  a  per  cent,*  and 
to  the  public  when  they  have  lost  more  than  \  per  cent  of  the 
weight  which  they  ought  to  have  according  to  Art  III.t 

"  Small  coins  only  cease  to  be  legal  tender  to  the  Exchequer 
when  they  are  so  worn  that  it  cannot  be  ascertained  with  certainty 
where  they  have  been  coined,  and  to  the  public  as  soon  as  the 
stamp  has  become  indistinct 

"  Coins  which  are  no  longer  legal  tender  must  not  be  put  into 
circulation  by  the  Exchequer.  The  same  rule  applies  to  silver 
coins  which  hold  four  or  more  per  cent  under  the  exact  weight 

"Art.  XI.  It  is  the  duty  of  each  Kingdom  to  melt  down 
coins  of  their  stamp  which,  in  consequence  of  the  above-named 
regulations,  cannot  be  reissued  by  the  Exchequer. 

"  In  each  Kingdom  permission  will  be  allowed  to  everybody  to 
have  any  amount  of  such  coins  which,  according  to  Art  X.,  are 
legal  tender  only  to  the  Exchequer,  exchanged  with  a  correspond- 
ing amount  in  current  coins  of  the  same  kind,  as  well  as  to  have 

*  Only  Sweden  has  made  use  of  this  provision  in  its  special  monetary  law. 
According  to  the  Danish  and  the  Norwegian  laws,  the  gold  coins  are,  on  the 
contrary,  without  regard  to  loss  in  weight  by  wear,  redeemable  by  the  Ex* 
chequer,  only  they  must  not  have  suffered  any  violent  or  unlawful  damage. 
(Cfr,  Art  IX.  uf,)  This  rule  Sweden  has  consented  to  adopt  as  regards  the 
new  5-crown  gold  coins. 

t  As  regards  the  5-crown  pieces,  when  they  have  lost  more  than  0*6  per 
cent  of  thdr  correct  weight 
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any  amount  of  small  coins,  which  is  divisible  with  lo  crowns, 
exchanged  for  principal  coins  of  equivalent  value. 

''The  Treasuxy  of  each  Kingdom  shall  receive  from  the 
Treasury  of  the  other  Kingdoms  such  worn  coins  of  the  King- 
dom's stamp  which  have  flowed  in  to  the  Exchequers  of  the  other 
Kingdoms,  and  which,  in  consequence  of  Art  X.,  cannot  be 
reissued,  and  exchange  them  with  current  coins. 

"The  Treasuiy  of  each  Kingdom  shall  receive  and  exchange 
with  principal  coins  any  amount  of  change  bearing  the  stamp  of 
the  Kingdom,  and  being  divisible  by  xo  crowns. 

"Art.  XIL  Each  of  the  Kingdoms  is  at  liberty  to  undertake 
a  more  extensive  obligatory  exchange  of  gold  coins  coined  in  the 
Kingdom  in  question  than  that  which  follows  from  the  regulations 
laid  down  in  Art  XI.  cfr.  X. 

''  Art.  XIIL  All  coinage  will  be  performed  at  the  Royal  Mints 
and  must  not  be  executed  by  private  parties,  or  be  privately 
transferred  or  otherwise. 

''  In  each  Kingdom  permission  will  be  allowed  for  eveiyone  to 
get  principal  coins  coined  in  exchange  for  bar  gold  against  the 
payment  of  \  per  cent  of  the  value  of  the  coined  amount  for 
20  crowns,  and  \  per  cent  for  10  crowns.  With  this  exception 
there  is  no  mintage  to  be  paid. 

''  Further  stipulations  with  regard  to  the  quantity,  fineness, 
and  other  qualities  of  the  bar  gold  delivered,  will  be  made  by 
subsequent  agreements  between  the  Governments, 

^  Small  coins  will  be  coined  in  the  Kingdoms  only  at  the 
instance  of  the  Governments  and  for  their  account* 

"  Art.  XIV.  From  time  to  time  examinations  will  be  made  in 
each  Kingdom  to  ascertain  whether  the  coins  are  in  conformity 
with  the  standard,  and  communications  will  be  iQade  respecting 
the  comments  to  which  such  examinations  might  give  rise. 

"  Art.  XV.  gives  rules  as  to  the  communications  which  should 
take  place  between  the  Governments  regarding  monetary  laws, 
coining  of  new,  and  confiscation  and  melting  down  of  old  coins, 
which  might  take  place  in  consequence  of  the  Convention. 

''Art.  XVI.  makes  the  criminal  law  of  each  country  as  to 

•  The  same  provision  is  to  apply  to  the  new  $-crown  gold  piece. 
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counterfeiting  money  applicable  to  coins  stamped  in  accordance 
with  the  Convention  in  the  other  countries. 

**  Art.  XVII.  It  is  left  to  each  Kingdom  to  make  the  necessary 
regulations  respecting  the  time  and  the  mode  of  transition  to  the 
new  monetary  system ;  but — 

*^  I.  Gold  coins  shall  be  used  as  legal  tender  as  soon  as  possible, 
and  latest  from  the  ist  of  January,  1878. 

''  2.  In  accounts  the  iiew  S3rstem  shall  come  into  force  at  latest 
on  the  ist  of  January,  1875  >  ^  regards  Norway  on  the  1st  of 
January,  1877. 

"  3.  After  that  time  no  coining  after  the  system  hitherto  in 
force  in  the  Kingdoms  shall  take  place. 

"  4.  Silver,  copper,  and  bronze  coins  hitherto  used,  will  cease 
to  be  legal  tender  in  the  Kingdom  concerned ;  silver  coins  of  the 
value  of  ^  specie-daler  or  more  before  the  end  of  1878,  and  other 
coins  before  the  end  of  1881 ;  as  regards  Norway,  by  the  end  of 
1880  and  1883  respectively. 

"  Art.  XVIII.  This  Convention  will  remain  in  force  until  the 
end  of  1884.  If  no  notice  be  given  one  year  before  that  time,  it 
will  continue  until  renounced  by  one  of  the  Kingdoms  by  giving 
one  year's  notice;  the  .regulation,  however,  in  the  last  section  of 
Art  XI.  to  remain  in  force  for  two  years  after  the  expiration  of 
the  Convention.* 

''As  long  as  this  Convention  remains  in  force  no  separate 
Convention  on  monetary  matters  must  be  concluded  between  one 
of  the  Kingdoms  and  other  States  without  the  consent  of  the  two 
other  Kingdoms. 

"  Signed,  &c.,  in  Copenhagen  and  Stockhohn  on  the  27th  of 
May,  1873,  and  i6th  October,  1875. 

"  The  Scandinavian  Krone  is  nearly  equal  in  value  to  the  chief 
European  coins,  it  being 

=  i^^  Franc 
=  i|^  R.  mark. 
=  i'ioi3  sh.  strlg. 

•  The  same  rule  to  apply  to  the  new  5 •crown  gold  coins. 
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''In  conjunction  with  the  decimal  system  of  coinage  there 
exists  in  Sweden  and  Norway  the  metric  system  of  weights  and 
measures,  Denmark  having  as  yet  not  adopted  same.  In  1876 
the  Swedish  Government  presented  to  the  Diet  a  Bill  for  the 
introduction  of  this  system,  and  it  was  accepted  with  some  amend- 
ments. The  Act  becomes  ol^gatory  in  1889.  In  Norway  a  law 
was  passed  23nd  May,  1875,  by  which  the  metric  system  was 
introduced  into  that  country  on  the  ist-  of  July,  1879,  becoming 
obligatory  on  the  ist  July,  1882." 

In  submitting  this  paper  to  the  meeting,  Mr.  Jenckbn  said  that 
il  was  a  valuable  contribution  to  the  literature  of  Intematicmal 
Coinage,  and  recommended  its  perusal  to  all  those  interested  in 
this  question. 

Mr.  Richard  Lowndes,  at  the  request  of  the  President,  then 
read  the 

"  Report  of  the  Committee  on  an  International  Law  of  Affreightment 

and  Bills  of  Lading^ 

^  In  compliance  with  the  resolution  passed  by  the  Berne  Con- 
ference of  the  Association  last  year,  that  the  Committee  on  the 
International  Law  of  Afireightment  should  be  continued  for 
another  year,  and  in  deference  to  the  desire  of  the  Executive 
Council  that  the  same  Committee  should  also  consider  the  subject 
of  Bills  of  Lading  as  submitted  by  the  Bengal  Chamber  of 
Commerce,  your  Committee  have  taken  the  necessary  preliminary 
steps  to  call  the  attention  of  those  interested  in  this  subject  to  its 
discussion,  and  have  also  agreed  to  report  to  you  as  follows : — 

^  They  have,  after  careful  consideration,  come  to  the  conclusion 
that,  inasmuch  as  objections  have  been  raised  against  certain 
clauses  of  the  projet  de  loi  adopted  by  the  Sheffield  Conference  in 
1865,  and  submitted  to  this  Association  in  1879,  it  would  be 
advisable  to  obtain  before  further  action,  the  adhesion  by  the 
leading  mercantile  communities  to  certain  principles  involved  in 
the  matters  in  question,  such  as  the  abolition  of  pro  ratd  freight 
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(distance  freight),  and  the  non-liability  of  shipowners  for  the 
negligence  of  pilots,  masters,  and  crew,  &c,  in  the  navigation  of 
their  vessels. 

"Your  Committee  consider  that  this  adhesion  can  best  be 
obtained  by  adopting  and  introducing  common  forms  of  the 
documents  used  as  contracts  of  affreightment,  inasmuch  as  such 
contracts  must  necessarily  be  based  upon  the  principles  above 
referred  to. 

''Your  Committee  think  the  most  important  of  these  docu- 
ments, and  the  one  of  which  the  adoption  of  a  common  form 
would  be  most  beneficial  and  expedient,  to  be  the  Bill  of  Lading. 
They  consider,  therefore,  that  the  e£forts  of  the  Association  should 
first  be  directed  to  agreeing  upon  a  draft  Bill  of  Lading,  the  form 
of  which  would  be  generally  acceptable.  With  a  view  of  obtain- 
ing a  general  consensus  of  opinion  upon  the  question  of  what  this 
form  should  be,  your  Committee  have  communicated  with  a  large 
number  of  Chambers  of  Commerce,  and  other  mercantile  associa- 
tions of  various  nationalities,  requesting  them  to  consider  the 
subject  among  themselves,  and  to  send  representatives  to  this 
Conference  to  take  part  in  the  discussion,  and  perhaps  assist  in 
the  framing  of  such  a  document 

"  Your  Committee  fully  appreciate  the  difficulty  in  agreeing 
upon  such  common  form  of  Bill  of  Lading,  fair  in  its  terms  to  all 
the  parties  in  the  maritime  adventure,  to  shipowners  and  shippers, 
and  to  their  respective  underwriters.  They  are  encouraged,  how- 
ever, by  the  knowledge  that  for  not  years  but  centuries,  and  until 
a  comparatively  recent  date,  there  was  one  common  form  so 
generally  used  that  it  may  fairly  be  said  to  have  been  universal 
among  maritime  communities. 

"  This  form  became  necessarily  obsolete  through  the  introduc- 
tion of  steam  and  the  consequent  alterations  in  the  mode  of 
conducting  business  by  sea ;  and  changes  by  means  of  additional 
clauses  were  gradually  introduced,  the  eflfect  of  which  has  been  to 
put  an  end  to  the  ancient  uniformity,  without  introducing  in  its 
place  any  other  uniform  system. 

''  Your  Committee  think  that  the  reform  of  such  a  state  of 
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things  is  a  ^r  and  proper  aim  of  the  Association,  and  they  tnisl 
that  the  discussion  hereby  introduced  may  lead  to  the  result 
desiied 

(Signed)         ''  Ernest  £.  Wskdt,  CAairmam. 

*'JoHN  Glover. 

^  Richard  Lowndes. 

"6le  Mollkr. 

"*  James  Poole. 

^Philip  H.  Rathbone. 

**  Charles  Stubbs.  Ifom,  Sec,*' 

The  Honorary  General  Secretaiy  then  communicated  to  the 
Conference  a  paper  contributed  by  Mn  Charles  Stubbs,  M.A., 
I^Ii.M.y  of  London, 

"^  On  the  formulaium  of  a  Madd  Bill  of  Lading.'' 

**'  A  general  feeling  has  for  some  time  been  prevalent  among 
Shipowners,  Merchants  engaged  in  export  trade,  Insurance  Com- 
panies,  and  others  interested  in  questions  of  affreightment,  that 
in  place  of  the  diverse  forms  of  bills  of  lading  now  in  use,  one 
common  form  should  by  agreement  be  drawn  up,  to  be  used 
universally  in  all  trades,  and  whether  the  carrying  ship  be  a 
sailing  or  a  steam  vesseL 

*^  The  reasons  for  the  adoption  of  a  single  recognised  form  are 
sufficiently  obvious.  At  the  present  time  a  shipper  of  goods  may 
be  wholly  in  ignorance  until  his  merchandise  is  actually  on  board 
a  vessel,  what  the  terms  of  the  contract  are  into  which  he  is 
entering ;  he  may  then  have  them  disclosed  to  him  by  the  delivery 
of  a  bill  of  lading  so  comprehensive  in  its  conditions,  so  voluminous 
in  its  exceptions,  and,  in  many  cases,  so  complicated  from  the 
mixture  of  printing  and  manuscript,  and  the  variety  of  type,  and 
even  of  cross  printing,  that  neither  he  nor  any  one  else  who  may 
have  or  subsequently  acquire  rights  under  the  contract,  nor  the 
lawyers  into  whose  hands  the  document  frequendy  comes  to  be 
explained,  can  do  much  more  than  guess  at  its  meaning.  Even 
if  the  particular  bill  of  lading  happens  to  be  reasonably  dear  and 
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fair,  the  uncertainty  as  to  what  its  provisions  will  be,  as  to  what 
principles  it  will  be  based  on,  is  a  disdnct  misfortune  to  the 
merchant  He  may  wish  to  insure — ^in  the  vast  majority  of  cases 
he  does — ^he  cannot  even  tell  his  insurer  the  liabilities  the  latter  is 
to  take  on  himself.  In  any  case,  however,  in  the  complications 
of  modem  trading,  any  practice  that  causes  an  element  of  unneces- 
sary doubt  or  uncertainty  to  enter  into  the  transaction  conduces 
to  the  disadvantage  of  all  the  parties  concerned,  and  any  attempt 
to  abolish  such  a  practice,  if  unsuccessful,  is  praiseworthy,  if 
successful,  confers  no  inconsiderable  benefit  on  the  mercantile 
world  in  general 

"  Recognising  the  work  to  be  of  vital  importance  to  commerce, 
and  thus  to  be  within  the  scope  of  their  duties,  the  Chambers  of 
Commerce  of  England,  both  individually  and  collectively,  have 
endeavoured  to  formulate  for  general  adoption  a  pro  form&  bill  of 
lading.  Their  efforts  have  not  indeed,  as  yet,  led  to  the  wished- 
for  result,  but  they  are  not  the  less  valuable  as  showing  the 
growing  desire  to  put  an  end  to  the  present  dubious  and  unsatis- 
factory state  of  the  affreightment  question. 

"Where  such  practical  and  influential  bodies  as  the  British 
Chambers  of  Commerce  have  failed  to  achieve  the  end  to  which 
they  had  devoted  their  energies,  it  may  at  first  sight  appear  to  be 
well-nigh  chimerical  for  a  mere  law-reforming  association  to 
affect  an  expectation  of  being  successful ;  but  it  must  be  remem- 
bered that  the  Association,  owing  to  its  heterogeneous  composi- 
tion, is  peculiarly  representative  of  the  interests  involved,  that  the 
intent  of  its  conferences  is  to  afford  ample  opportunities  for  the 
discussion  of  questions  of  international  moment,  and  that  its 
object  particularly  embraces  the  codification  of  the  regulations 
governing  such  questions.  As  an  humble  endeavour  to  afford 
some  slight  assistance  in  the  discussion  introduced  by  the  Com- 
mittee of  the  Association  on  Bills  of  Lading,  the  following  brief 
remarks  are  offered  on  the  formulation  of  a  typical  bill  of  lading. 

''It  will,  it  is  presumed,  be  admitted  that,  in  discussing  a 
model  bill  of  lading,  the  interests  of  two  several  parties  need 
alone  be  considered,  the  owner  of  the  carrying  vessel  and  the 
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owner  of  the  cargo  carried ;  all  other  parties  concerned  must 
derive  their  interest  from  one  of  these  two  parties,  and  should 
acquire  neither  more  nor  less  than  the  just  rights  of  their  respec- 
tive principals.  What  these  rights  should  be  and  in  what  words 
they  can  best  be  enunciated  are  the  two  questions  to  be  deter- 
mined ;  the  fonner  is  complex,  and  its  decision  a  matter  of  con- 
siderable difficulty,  the  latter  is  by  comparison  easy ;  it  should  be 
in  simple  language,  clear,  concise  and  brief. 

"  In  discussing  the  principles  on  which  depend  the  respective 
rights  of  the  above-mentioned  parties,  it  may  be  well  to  consider 
what  the  object  of  each  is  in  becoming  a  party  to  the  contract  of 
affreightment 

^  Now  the  cargo-owner  wishes  his  merchandise  to  be  carried  to 
its  destination  safely  and  speedily ;  the  carrier  wishes  to  earn  the 
freight  for  the  carriage  of  the  merchandise  surely  and  in  the 
shortest  possible  time.  So  far,  apart  from  the  question  of  ac- 
cident, negligence  or  fraud,  their  interests  are  so  neariy  alike  that 
the  contract  can  easily  be  arranged  and  formulated ;  it  is  in  the 
determination  of  their  respective  liability  for  damage  arising  out  of 
the  latter  events  that  the  practical  difficulty  arises. 

"  Clearly,  on  principle^  each  should  btor  the  damage  which  is 
the  result  of  obvious  accident,  each  should  endure  or  be  respon- 
sible for  the  damage  which  is  the  direct  result  of  the  fraud  or 
negligence  of  himself;  but  how  if  it  be  proximately  caused  by  the 
act  of  third  parties  without  any  blame  being  direcdy  attributable 
to  either  of  the  principals,  when  should  this  be  considered  the 
result  of  accident,  when  of  negligence  ? 

"It  would  thus  appear  that  the  general  principles  may  be 
considered  practically  agreed  upon ;  the  difficulty  arises  in  deter- 
mining the  appUcability  of  the  principles  in  each  particular  case. 

**  Assuming  that  these  two  {Minciples  should  govern  the  con- 
tract, it  is  proposed  to  consider  their  applicability  in  the  various 
instances  occurring  by  examining  the  clauses,  generally  termed 
'exceptions  and  conditions,'  in  use  in  some  of  the  more  usual 
forms  of  the  bill  of  lading,  bri^y  commenting  on  the  advisability 
of  inserting  or  discarding  such  clauses  as  they  are  discussed. 
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Weighty  measure^  quality^  contents  and  value  unknown^  is  a 
condition  which  appears  to  be  fair  to  both  parties.  If  any  diffi- 
culty arises  after  shipment  on  any  one  of  the  points  to  cover  which 
this  clause  is  intended,  the  dispute  must  resolve  itself  into  the 
question.  Was  or  was  not  the  merchandise  shipped  as  described  in 
the  body  of  the  bill  of  lading?  If  it  can  be  shown  not  to  have 
been  so  shipped  the  cargo-owner  can  have  no  claim ;  in  the  event 
of  the  converse  being  proved  the  shipowner  should  be  considered 
liable  to  redeliver  the  cargo  in  the  same  condition  as  shippe(j[. 
How  is  it  to  be  decided  in  what  condition  the  cargo  was  shipped  ? 
It  is  submitted  that  a  fair  way  to  determine  this  may  be  thus  laid 
down :  It  should  be  agreed  that  a  statement  in  the  bill  of  lading 
describing  a  condition  of  the  cargo  naturally  obvious  to  the  ship* 
owner  or  his  representative  at  the  time  of  loading  should  be  con- 
sidered as  primA  fade  evidence  against  him  as  to  such  condition 
when  so  shipped ;  otherwise,  in  the  case  of  the  condition  not 
being  in  accordance  with  the  description,  the  shipper  would  be 
deprived  by  the  shipowner's  neglect  of  the  opportunity  of  detecting 
and  rectifying  a  possible  fraud  or  mistake  at  the  time  when  alone 
such  detection  or  rectification  would  be  easy,  without  any  com- 
pensating equivalent  for  the  injury  thereby  done  hioL  It  should 
be  equally  agreed  that  the  onus  of  determining  a  condition  not 
obvious  is  a  burden  which  should  not  fall  on  the  shipowner.  The 
weighty  measure^  quality^  contents  and  value  are  not  so  naturally 
obvious  without  an  inspection,  which  it  would  be  unfair  to  expect 
of  the  shipowner,  and  the  condition  protecting  him  accordingly 
from  bearing  this  onus  may  fairly  be  inserted 

'^ '  Reasonable  wear  and  tear^  is  naturally  in  the  nature  of  an 
accident  which  should  fall  on  the  owners  of  the  goods  suffering 
the  same.  ^Cutting  excepted'  is  a  qualifying  phrase  sometimes 
added,  but  this  is  unnecessary  verbiage,  for  cutting  cannot  be 
considered  to  come  under  the  description  of  '  wear  and  tear '  in 
any  way. 

" '  Inaccuracies^  obliteration^  absence^  6*r.,  of  marks ^  and  the  like, 
must  surely  be  an  improper  exception.  The  shipowner  should 
protect  himself  by  refusing  to  accept  unmarked  or  insufficiently 
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marked  goods ;  subsequent  tampering  with  the  marks  cannot  be 
an  accident,  and  consequent  loss  thereby  caused  should  not  fall 
on  innocent  shippers. 

*' '  Leakage^  breakage^  heat  or  decay y  is  a  phrase  of  doubtful  im- 
port ;  they  may  all  be  caused  by  '  inherent  vice/  to  use  a  phrase 
the  meaning  of  which  is  well  known ;  in  that  case,  again,  obviously 
caigo-owners'  risks ;  but  heat  and  decay  may,  on  the  other  hand, 
be  caused  by  improper  stowage  or  want  of  ventilation.  Improper 
stowage  is  a  cause  beyond  the  control  of  the  cargo-owner,  but 
particularly  within  the  duty  of  the  shipowner ;  want  of  ventilation, 
again,  may  be  a  necessary  result  of  bad  weather,  an  accident  of 
the  sea,  provided  against  in  a  later  clause,  or  it  may  be  caused  by 
the  carelessness  of  the  master  or  crew.  It  will  be  submitted, 
mfra^  that  any  negligence  not  solely  in  the  navigation  of  the  ship 
should  not  form  the  basis  of  an  exception ;  here,  therefore,  all 
that  it  is  admitted  as  necessary  for  this  phrase  justly  to  cover  is, 
the  result  of  inherent  vice.'  This  could  more  simply  be  done  by 
inserting  this  latter  term  alone,  but  the  alteration  is  after  all 
unnecessary.  It  has  been  laid  down  in  the  English  Courts  of 
Law,  that  where  damage  results  proximately  from  a  certain  cause, 
such  as  leakage,  for  instance,  but  mediately  through  some  wrongful 
act  or  neglect  (the  causa  causans)^  the  neglect,  and  not  the  proxi- 
mate leakage,  is  considered  the  real  cause  of  damage ;  the  clause, 
therefore,  will  mean  no  more  than  '  inherent  vice '  would,  and  may 
without  modification  stand. 

'*  *  SwecU  and  rusf  can  only  be  caused  respectively  by  want  of 
ventilation,  a  peril  of  the  sea,  or  an  act  of  negligence,  and  by 
insufficient  preparation  of  the  ship  for  its  voyage,  an  improper 
omission  on  the  part  of  the  shipowner  himself. 

^* '  The  Act  of  Gody  the  Queeris  enemies^  pirates^  robbers  by  land 
or  seOy  restraint  of  Princes^  rulers^  or  people,*  This  is  an  old  and 
time-honoured  phrase,  the  meaning  of  which  has  become,  from 
frequent  discussion  in  the  Courts,  well  known,  and  against  which 
objection  can  hardly  be  maintained. 

^' '  Explosion  or  fire*  The  same  remark  made  in  reference  to 
'  leakage '  apply  to  '  explosion '  and  '  fire.' 
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'*  ^JetHsofiy  if  not  improper,  is  a  *  danger  of  the  sea/  and  the 
word  may  be  omitted  as  redundant ;' if  improper,  is  a  default  of 
master  or  crew,  and  will  be  considered  under  that  head. 

**  •  Acty  neglect  or  default  of  master  or  crew,*  This  opens  up  the 
most  difficult  question  of  all — who  is  to  be  liable  for  acts  which 
are  apparently  beyond  the  control  of  both  the  parties  to  the  con- 
tract?  The  exception,  by  its  obvious  meaning,  excludes  the  idea 
of  accident;  it  points  to  damage  caused  by  the  voluntary  act  of 
those  navigating  the  ship.  Clearly  the  cause  is  entirely  inde- 
pendent of  the  action  of  the  cargo-owner ;  and  since  the  idea  of 
accident  is  excluded  by  the  principle  laid  down,  he  is  entitled  to 
be  recouped  for  the  loss  sustained.  TheoreticaUy  he  should  be 
reimbursed  by  the  party  causing  the  loss,  the  master  or  crew,  as 
the  parties  by  whose  immediate  default  the  damage  is  done ;  but, 
as  a  rule,  it  would  be  futile  to  expect  reimbursement  from  them  : 
not  so  from  the  shipowner,  and  if  he  is  also  a  party  to  the  act  or 
default,  he  must  also  be  held  liable.  Now  the  shipowner  is 
obviously  not,  in  point  of  fact,  a  participator  in  the  act,  but  (apart 
from  special  contract)  he  is,  by  reason  of  the  defaulting  party 
being  his  servant,  considered  as  a  participator  by  the  law  of  most 
civilised  countries.  There  are  two  parties :  one  must  suffer,  the 
caigo-owner  is  absolutely  free  from  blame  or  carelessness,  the 
shipowner  is  so  likewise,  unless  it  be  that  he  has  not  exercised 
due  care  in  the  selection  of  his  servants ;  it  is  impossible  to  deter- 
mine that  except  by  the  light  of  the  subsequent  event ;  the  servant 
has  been  negligent  or  worse,  he  is  a  negligent  servant,  his  act 
proves  it,  the  law  assumes,  not,  as  is  frequently  said,  that  the 
innocent  master  is  liable  for  the  negligence  of  his  servant,  but  that 
the  master  is  liable  as  having  been  himself  guilty  of  negligence  in 
want  of  care  in  selecting  his  servant  This  may  seem  hard  upon 
the  shipowner,  but  to  hold  the  reverse  would  be  harder  on  the 
caigo-owner,  who  is  helpless  in  the  matter;  and  the  experience  of 
centuries  has  shown  the  wisdom  of  the  principle  involved  There 
must  be  a  presumption  one  way  or  the  other,  either  that,  however 
negligent,  however  incompetent  the  servant  is,  the  master  is  blame- 
less, or  that  the  negligence  of  the  servant  is  a  proof  of  a  certain 
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amount  of  negligence  on  the  part  of  the  master,  sufficient  to  make 
him  responsible  for  the  resulting  damage. 

^  Which  of  these  two  presumptions  is  the  most  equitable  can 
hardly  admit  of  doubt,  which  is  most  in  accord  with  policy  is 
surely  equally  clear :  presume  the  innocence  of  the  master,  and 
a  great  inducement  to  him  to  exercise  care  on  behalf  of  parties 
entirely  dependent  on  him  for  its  exercise  is  withdrawn. 

**  Hie  reasons  in  favour  of  holding  a  shipowner  responsible  for 
the  negligence  of  his  servants  do  not,  however,  with  the  same 
force  apply  to  holding  him  liable  for  their  simple  errors  of  judg- 
ment ;  there  is  no  necessity  for  a  man  ever  to  be  negligent;  it  is 
absolutely  certain  that  he  must  be  always  liable  to  commit  errors 
of  judgment  Now  the  great  majority  of  accidents  of  navigation, 
not  the  consequence  of  inevitable  accident,  result  chiefly  from 
errors  of  judgment ;  there  may  perhaps  be  some  carelessness  in 
addition,  but  the  main  cause  is  error  of  judgment  It  would  seem 
&ir,  therefore,  for  the  shipowner  to  exempt  himself  from  liability 
for  the  result  of  such  accidents ;  and  to  obviate  the  probability  of 
much  discussion  as  to  whether  or  not  the  accident  was  caused 
solely  by  an  error,  and  not  by  any  such  carelessness,  it  may  be 
considered  fair  and  proper  to  insert  an  elcception  against '  acfs^ 
fu^gfect,  or  default  of  master  and  crew^  but,  for  the  above  reasons, 
strictly  restricted  by  the  words  *  in  the  navigation  of  the  ship^  or 
others  to  that  effect 

'*  *Act^  6-r.,  of  Pilots.' — ^This  is  quite  unnecessary;  the  acts  of 
a  pilot,  if  in  compulsory  employment,  do  not  involve  the  liability 
of  the  shipowner ;  if  eqiployed  otherwise  than  by  compulsion  of 
law,  he  is  simply  a  member  of  the  crew,  and  the  exception  as 
above  will  cover  his  acts. 

"  *  Barratry.^ — The  reasons  for  excluding  negligence  generally 
from  the  exceptions  apply  of  course  to  '  banatry.' 

^^^ Dangers  or  accidents  of  the  seas  and  rivers^  is  a  proper 
exception  to  insert  to  exempt  the  shipowner  from  liability  for 
damage  resulting  from  perils  of  the  sea  unconnected  with  acts  of 
negligence. 

"Without  useless  iteration,  it  would  be  difficult  to  deal  with 
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the  many  other  conditions  annexed  to  some  bills  of  lading.  It 
is  submitted,  however,  that  the  above-mentioned  clauses  include 
all  the  exemptions  necessary  to  be  inserted. 

**  So  far  for  the  exemptions.  In  the  body  of  the  bill  of  lading 
it  is  suggested  that  there  should  be  omitted  all  such  terms  as 
*  From  the  ship's  tackle/  *  over  the  ship's  side,*  *  as  customary,' 
&c,  to  signify  the  time  of  delivery  when  the  shipowner's  responsi- 
bility should  cease.  The  responsibility  should  cease  '  on  delivery ; ' 
what  delivery  is  cannot  be  described  in  one  document  to  suit  all 
cases;  it  must  depend  on  the  peculiarities  of  the  place  of  dis- 
charge, and  the  manner  of  unloading  there  customary,  but  it 
is  a  question  of  fact  not  difficult  to  determine  in  each  particular 
case. 

"  Where  parties  other  than  the  master  sign  the  bill  of  lading 
there  is  always  a  difficulty,  in  case  of  dispute,  in  proving  the 
authority  of  the  signor  to  sign ;  on  the  other  hand,  if  the  master 
signs  it — as  he  always  should — ^the  authenticity  of  the  document 
and  the  wording  of  the  terms  of  the  contract  are  placed  beyond 
dispute. 

"  The  number  of  copies  of  the  biU  of  lading  to  be  signed  is 
another  moot  point ;  but  it  is  dear  that  the  number  should  be 
limited,  to  avoid  as  much  as  possible  the  chance  of  frauds  being 
successfully  perpetrated,  such  as  the  one  which  gave  rise  to  so 
much  litigation  in  the  case  of  Gfyn^  Afiils  and  Company  v.  The 
East  and  West  Indies  Dock  Company  (L.  R.  5  Q.B.D.  129; 
6  Q.B.D.  475). 

'*  In  order  to  make  these  observations  more  dear  and  intel- 
ligible a  draft  bill  of  lading  embodying  the  results  arrived  at  is 
annexed. 

*^  It  is  not  expected  that  the  remarks  herein  expressed  will 
meet  with  general  approval,  neither  is  it  suggested  that  the  model 
form  is  in  any  way  perfect;  but  if,  as  may  perchance  happen, 
they  should  assist  in  any,  even  the  smaUest,  degree  the  delibera- 
tions of  the  Association  in  their  efforts  to  formulate  a  bill  of 
lading  which  will  be  fair  in  its  terms  and  generally  acceptable,  the 
purpose  of  the  writer  will  have  been  more  than  amply  fulfilled. 
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"  MODEL  BILL  OF  LADING. 


**  Shipped  in  good  order  and  condition  by  A.  B.  on  board  the 
ship  X.,  whereof  is  master  for  this  present  voyage  C  D.»  now 
lying  in  the  port  of  Y.  and  bound  for  21 

being  marked  and  numbered  as  per  margin,  to  be  delivered  on 
production  of  this  Bill  of  Lading,  subject  to  the  exceptions  and 
conditions  hereinafter  mentioned,  in  the  like  good  order  and 
condition,  when  the  shipowner's  responsibility  shall  cease,  at  the 
aforesaid  port  of  Z.,  or  so  near  thereto  as  she  may  safely  get,  unto 
R  F.  or  to  his  Assigns,  on  his  or  their  paying  freight  for  the  said 
goods  at  the  rate  of 

Average  as  accustomed 
The  following  are  the  exceptions  and  conditions  above  referred 
to:— 
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Weight,  measure,  quality,  contents  and  value  nakiiovni.  The  shipowner 
not  to  be  responsible  for  reasonable  wear  and  tear  of  packages  or  goods ; 
nor  for  leakage,  breakage,  heat,  or  decay ;  nor  for  kns  or  damage  arisiag 
from  the  Act  of  God,  the  Queen's  enemies,  piratci,  robbers  by  land  or  sea, 
restraint  of  princes,  rulers  or  people,  act,  n^lect  or  definult  of  the  master 
or  crew  in  navigating  the  veael,  fire,  explosion,  nor  for  any  dangers  or 
accidents  of  the  seas  and  rivers. 

In  witness  whereof  the  master  of  the  said  ship  has  signed  two 
Bills  of  Lading  exclusive  of  his  own  copy,  all  of  this  tenor  and 
date^  one  of  which  being  accomplished  the  others  to  stand  void 

**  Dated  at  Y.  188  . 

"(Signed)    CD." 

A  paper  was  then  contributed  by  Mr.  C.  H.  £.  Carmichael  on 

the 

Codificatum  of  Maritime  InternaHonal  Law, 

**  Among  the  many  subjects  of  interest  to  our  Association  which 
were  brought  before  the  International  Congress  of  Commerce  and 
Industry  held  in  Brussels  in  September,  iSdo,  I  select  one  on 
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the  programme  of  our  Cologne  Conference.  There  are  further 
reasons  for  the  choice,  firstly,  the  fact  that  the  Report  presented 
was  not  discussed,  owing  in  part  to  the  imavoidable  absence  of 
the  reporter,  but  scarcely  less  to  the  equally  unavoidable  want  of 
time ;  secondly,  the  circumstance  that  the  author  of  the  report, 
M.  Maurice  Van  Meenen,  Advocate  at  the  Court  of  Appeal, 
Brussels,  refers  in  terms  of  commendation  to  the  work  already 
done  by  our  Association. 

"  It  may  be  well  to  state,  at  the  outset,  that  M.  Van  Meenen 
limits  the  Codification  at  which  he  aims  to  Private  Maritime  Law, 
a  jus  scriptuniy  written,  as  he  remarks,  in  the  Commercial  Codes 
of  the  civilised  world,  or  rather,  as  he  might  have  said,  in  the 
codes  of  such  nations  as  have  codes.  England  has  taken  no 
inconsiderable  steps  in  this  direction  as  regards  Maritime  Law, 
in  the  various  Consolidating  Acts  which  now  regulate  our  Mer- 
cantile Marine,  and  which  may  be  taken  as  leading  up  to  a 
Commercial  Code  of  the  fiiture. 

''  I  admit,  of  course,  that  it  is  only  by  a  sort  of  analogy  that  we 
can  speak  of  the  Codification  of  the  Law  of  Nations,  still  it  is  an 
analogy  which  enters  into  our  name  as  a  body,  and  which  I  can 
therefore  have  no  scruple  about  employing  in  the  present  Paper. 
Since  M.  Van  Meenen  wrote,  the  subject  of  his  Report  has 
received  additional  importance  firom  the  draft,  which  is  now 
undergoing  revision,  of  a  Spanish  Code  of  Commerce  in  substitu- 
tion for  that  of  1868.*  The  Italian  Code  is  similarly  under 
revision,  and  Professor  Sacerdoti,  of  Pavia,  has  been  engaged  for 
some  time  past  in  criticising  the  drafl  in  the  pages  of  the  Revue 
de  Droit  International  (Brussels :  1880  and  1881). 

'*  A  ship  is  classed  among  movables ;  she  therefore  comes  under 
the  dominion  of  the  lex  loci  rei  sita.  But  this  is  not  always 
her  position.  Sometimes,  for  the  greater  part  of  her  existence, 
perhaps,  she  is  subject,  on  the  high  seas,  to  the  law  of  her  flag. 
This  is  also  the  law  of  her  port  of  origin. 

'*  The  Conflict  of  Laws  in  maritime  matters  arises  from  a  series 

*  The  Spanish  Draft  Code  has  been  published  with  the  issues  of  the 
"  RevisU  de  los  Tribnnales,"  Madrid,  1881. 


u 
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of  causes,  which  have  been  set  forth  uader  nine   heads  by 
M.  Lyon  Caen,  in  iht  Journal  de  Droit  Initmatumal  Privi  (Paris : 

i^77>  P>  479*  ^^^'h  ^  ^^^  ^7  ^*  ^^^  Meenen. 

'*  I.  Fonnalities  requisite  for  the  transmission  of  property  in 
ships. 

"  2.  Rights  of  the  chirographary  creditors  of  the  owner  over  the 
ship  of  their  debtor. 

3.  Maritime  hypothec  and  mor^;age. 

4.  Priorities  {frivi&ges)  oyer  seagoing  ships. 

5.  Extent  of  responsibility  of  the  owners  of  ships  towards  the 
master  (involving  the  right  of  abandoning  the  ship  or  making  the 
ship  a  derelict). 

**  6.  Powers  of  the  master  before  sailing. 

'*  7.  Powers  of  the  master  at  sea. 

**  8.  The  rules  of  Average. 

^'9.  Collisions. 

With  regard  to  Nos.  8  and  9  of  this  enumeration,  a  good  deal 
has  already  been  done  at  Conferences  of  this  Association,  and  I 
need  only  refer  to  the  elaborate  Papers  and  Discussions  in  our 
Reports,  especially  those  of  the  meetings  at  the  Hague,  Bremen, 
Antwerp,  London,  and  Berne.*  I  do  not  think  that  No.  3  has  as 
yet  received  so  much  attention,  and  the  same  may  be  said  of 
other  portions  of  the  subject  Under  the  head  of  No.  3,  M.  Van 
Meenen  takes  occasion  to  set  out  the  questions  involved  in  the 
case  of  the  steamer  ScfhU  Jobsotiy  which  came  before  the  Brussels 
Court  of  Appeal,  on  appeal  from  the  Court  of  First  Instance  at 
Antwerp,  judgment  being  given  at  Brussels  on  the  a7th  December, 
1879.  It  decided  that  Privilege  did  not  exist  in  Belgium,  and 
that  the  English  mortgagee  could  only  be  considered  as  a  chiro* 
graphary  creditor.  Outside  the  jurisdictional  waters  of  the  United 
Kingdom,  says  this  judgment,  the  mortgage  is  non-existent  But 
its  vitality  would  revive  the  moment  the  ship  touched  British 
waters.     This  seems  to   M.   Van  Meenen  an  antinomy  which 

*  Our  work  in  regard  to  collisions  at  sea  is  favonrably  noticed  in  the 
Revista  PencUe  (Florence),  for  July,  which  instances  the  recent  case  of  the 
Otuli  Joseph  and  Ortigia^  as  showing  the  necessity  for  international  agreement. 
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ought  to  be  made  to  disappear.  For  law,  so  applied,  he  urgest 
instead  of  securing  certainty  in  business  transactions,  is  itself  the 
author  of  uncertainty.  Principles  similar  to  those  of  the  Court  of 
Brussels  have  been  enunciated  by  the  Court  of  Rouen,  and  the 
judgment  in  that  case  is  severely  criticised  by  M.  Lyon  Caen,  in 
the  article  already  cited. 

''  Passing  to  the  question  of  General  Averages,  M.  Van  Meenen 
does  ample  justice  to  the  work  done  for  its  settlement  by  the 
Social  Science  Association  and  by  the  Association  for  the  Reform 
and  Codification  of  the  Law  of  Nations.  The  ^  York  and 
Antwerp  Rules,''  he  recognises,  have  gone  a  long  way  towards 
acquiring  the  status  of  admitted  Usages.  Nevertheless,  from 
the  point  of  view  of  the  legislator,  the  question  remains  an  open 
one.  It  has  been  discussed  in  the  Councils  of  the  Nations.  On 
the  occasion  of  the  vote  of  the  Budget  in  the  Second  Chamber  of 
the  States  General  of  the  Netherlands,  in  December,  1878,  an 
interesting  debate  arose,  in  which  M.  Godefroi  and  M.  Wintgens, 
both  former  Ministers,  took  part,  as  well  as  the  then  Minister  of 
Justice.  In  the  discussion,  M.  Wintgens  very  clearly  described 
both  the  origin  and  the  extent  of  the  movement  towards  a  settle* 
ment  of  the  question.  The  first  impulse,  he  said,  was  due  to 
Liverpool;  it  was  taken  up  by  Glasgow,  York,  London,  and 
Antwerp;  it  was  promoted  by  the  Social  Science  Association, 
and  by  the  Association  for  the  Reform  and  Codification  of  the 

• 

Law  of  Nations.  The  analysis  of  the  variations  of  the  different 
national  laws  on  General  Average,  published  by  the  Conmiittee  of 
our  Association,  revealed  a  state  of  chaos,  M.  Wintgens  declared. 
The  urgency  of  putting  an  end  to  so  undesirable  a  condition 
seemed  to  him  obvious.  It  is  satisfactory  to  be  able  to  add  that 
the  Minister  of  Justice  took  the  same  view  on  this  point  of 
urgency,  and  he  added  that  the  subject  had  the  advantage  over 
some  others,  also  urgent,  of  having  had  the  way  cleared  for 
solution  by  International  Conferences. 

"  Still,  the  question  is  one  which  remains  unsolved.  And  the 
whole  question,  of  which  General  Average  is  but  a  part,  the 
Codification,  or  at  least  the  assimilation,  if  the  expression  be 
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preferred,  of  Maritime  Law  remains  equally  imsolvedy  and  equally 
far  from  solution.  For  the  part,  as  for  the  whole,  the  solution 
suggested  by  M.  Van  Meenen  is  the  adoption  of  the  Law  of  the 
Flag,  as  a  first  step  towards  a  Code  of  Maritime  Law,  embodying 
the  principles  of  that  law  so  far  as  they  meet  with  general 
recognition  among  civilised  States.  Placing  myself  simply  at  the 
point  of  view  of  a  reporter,  and  confining  myself  here  to  this  one 
among  the  numerous  questions  raised  at  the  Brussels  Congress  of 
Commerce  and  Industry,  I  submit  thi3  brief  Paper  as  a  slight 
contribution  towards  the  discussion  of  the  large  and  important 
subject  of  the  Codification  of  Maritime  International  Law." 

The  President  then  called  upon  Mr.  Richard  Lowndes  to 
read  a  paper  he  had  prepared 

On  a  Common  Form  of  BUI  of  Lading, 

*'  Uniformity  in  the  law  of  affreightment,  as  amongst  the  maritime 
countries  of  Europe  and  America,  is  desirable,  not  merely  as 
simplifying  the  relative  conditions  under  which  the  shipowners 
of  different  countries  are  to  compete  together  in  the  carrying 
trade,  but  still  more,  perhaps,  because  the  ship  of  any  one 
country  is  continually  placed  under  the  influence  of  the  laws  of 
some  other  country,  so  that  the  English  shipowner,  for  example, 
has  a  direct  personal  interest  in  the  French,  German,  and 
American,  and  every  other  law  of  afi&eightment ;  his  ship  seeking 
for  employment  in,  or  being  obliged  to  visit,  sometimes  in  the 
ordinary  course  of  navigation,  sometimes  as  the  result  of  accident 
or  sea  peril,  the  ports  of  every  country  in  the  world. 

'^  It  has  been  pointed  out  by  M.  de  Courcy,  in  his  admirable 
pamphlet  recently  published,  *  La  responsabilitd  des  propri^taires 
de  navires  en  Angleterre  et  en  France,'  that  courts  of  law  and 
legislative  bodies  have  been  the  most  tardy,  we  may  almost  say 
have  alone  been  tardy,  in  recognising  the  importance  of  inter- 
national rules,  or,  to  speak  more  exactly,  of  rules  common  to 
several,  or,  if  possible,  to  ail  nations,  in  matters  of  maritime 
commerce.     It  is  not  Governments  that  are  chargeable  with  this 
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rqm>ach.  There  exist  treaties  of  commerce,  postal  conventions, 
international  rules  for  the  prevention  of  collisions,  international 
conferences,  'on  a  great  number  of  questions  of  science,  of 
hygiene,  and  of  political  economy.'  Nor  can  private  individuals, 
men  engaged  in  commerce  or  connected  with  it  in  tiiis  or  that 
practical  relation,  be  charged  with  this  reproach.  There  is,  I 
venture  to  say,  no  chamber  of  commerce  in  England,  or  any 
other  country,  which  is  not  more  or  less  in  correspondence  with 
those  of  other  countries,  on  subjects  bearing  on  some  branch  or 
other  of  this  large  topic, — ^the  unification  of  mercantile  law. 
Indeed,  the  very  existence  of  this  society  of  ours  bears  witness 
to  the  common  impulse.  By  a  strange  contrast,  says  M.  de 
Courcy,  nothing,  or  next  to  nothing,  of  the  kind  is  found  in  the 
sphere  of  internal  legislation.  Each  country  is  conservative  of 
its  old  laws,  or  reforms  them  slowly,  without  taking  concert  with 
its  neighbours,  and  the  consequence  is  that  reforms,  made  in 
opposite  directions,  frequentiy  have  the  effect  of  widening  the 
differences  which  existed  before.  '  I  am  convinced,'  says  M.  de 
Courcy,  ''that  in  the  13th  century  the  feudal  law  of  France 
more  resembled  that  of  England  than  the  civil  institutions  of 
the  two  countries  resemble  one  another  at  the  present  day." 

"  Though  tardy  in  their  movements,  however,  courts  of  law  and 
legislative  bodies  are  to  a  certain  extent  amenable  to  influences 
from  without;  and  an  opinion  widely  spread  and  strongly  felt 
amongst  mercantile  men  is  sure,  sooner  or  later,  to  force  its  way 
into  legislation.  What  is  taking  place  with  regard  to  the  law  of 
General  Average,  in  the  direction  of  unification  through  the 
medium  of  our  York-Antwerp  Rules,  must  serve  for  encourage- 
ment to  us  in  this  more  ambitious  and  more  difficult  task  of 
unification  of  the  law  of  affreightment 

"  Hitherto  our  efforts  in  this  direction  have  been  what  we  may 
call  empirical  We  have  taken  one  striking  example  of  the  evils 
resulting  from  the  divergency  of  laws — the  subject  oi  pro  raid 
freight — and  have  endeavoured  to  establish  uniformity  with  r^^ard 
to  that  one  point  Something  has  already  been  done  here  in  the 
way  of  reform, — ^witness  the  new  Belgian  Code,  in  which  the  rule 
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on  this  head  has  been  altered,  and  assimilated  to  that  which 
prevails  in  England,  and  which  was  recommended  for  general 
adoption  by  this  Association.  Another  empirical  reform,  if  I  may 
call  it  so,  I  mean  a  reform  of  detail,  aiming  at  a  conventional 
uniformity,  in  a  matter  which  hardly  admits  of  being  reduced  to  a 
principle,  has  recently  been  recommended  to  our  notice  by  the 
well-known  name  of  M.  de  Courcy,  namely,  a  uniform  rule  as  to 
the  limitation  in  amount  of  a  shipowner's  responsibility  for  the 
faults  of  his  servants.  To-day  we  are  to  consider  another  aspect 
of  the  subject,  a  proposal  which  is  not  empirical,  which  does  not 
aim  at  dealing  with  this  or  that  s}inptom  of  the  malady,  but 
would  strike  at  the  root ;  that  is  to  say,  a  proposal  to  establish 
uniformity  in  the  law  of  affreightment  by  the  adoption  of  a 
common  form  of  bill  of  lading,  in  which  the  principal  conditions 
of  an  international  law  shall  be  embodied  in  express  terms. 

^*  This,  I  acknowledge,  is  a  bold  undertaking,  and  one  that  we 
cannot  expect  to  cany  to  its  perfection  in  a  single  session.  I  do 
not  propose,  in  this  paper,  to  go  so  far  as  even  to  lay  before  you 
the  complete  formula  of  the  proposed  bill  of  lading.  I  desire 
only  to  offer  some  general  obserx'ations,  mainly  for  the  purpose  of 
eliciting  opinions  from  my  present  hearers,  as  to  the  utility  of  such 
a  course,  and  as  to  the  principles  on  which  the  proposed  inter- 
national bill  of  lading  should  be  drawn. 

"  In  the  first  place,  then,  it  will  probably  be  agreed  on  all  hands 
that  the  true  reason  why  there  are  these  diveigendes  of  laws  on 
the  subject  of  the  contract  of  af&eightment  is,  not  any  difference 
in  the  principles  or  rules  of  construction  adopted  by  the 
legislatures  or  courts  of  the  different  countries  for  interpreting 
the  contract, — not  this,  or  this  at  most  in  a  very  minor  degree, — 
but  the  loose  and  imperfect  manner  in  which  the  intentions  of  the 
contracting  parties  are  set  forth  on  the  fiEu:e  of  the  instrument  of 
contract  itself.  It  is  because  neither  bill  of  lading  nor  charter- 
party  is  sufficientiy  explicit, — because  the  instrument  is  wholly 
silent  where  it  ought  to  speak,  or  speaks  vaguely  where  it  ought 
to  be  precise, — it  is  for  this  reason  mainly  that  this  instrument  has 
in  different  countries  received  a  different  interpretation.     Now  for 
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this  mercantile  men  have  the  remedy  in  their  own  hands.  They 
have  only  to  agree  amongst  themselves  as  to  what  they  really 
intend  and  wish,  and  then  to  say  so  on  the  face  of  their  contract 
in  words  which  contain  no  ambiguity. 

''  I  will  take,  for  an  illustration  of  this,  the  one  point  which 
happens   to  have   forced  itself  principally  on  my  notice, — ^the 
phrase  in  the  old  form  of  bill  of  lading,    '  the  accidents  of 
navigation  excepted.'     The  bill  of  lading  is  a  receipt  for  the 
goods,  an  acknowledgment  of  their  being  in  good  condition  when 
received,  and  an  undertaking  to  deliver  them,  by  a  specific  route, 
at  a  place  defined,  to  a  person  named  or  to  be  named,   on 
payment  of  a  stipulated  rate  of  freight     All  the  conditions  of  a 
prosperous  voyage — conditions  comparatively  simple — are  defined 
with  exactitude  :  but  as  for  what  is  to  be  done,  what  are  to  be  the 
respective  rights  of  the  contracting  parties,  in  any  of  the  various 
circumstances  which  may  lead  to  the  voyage  not  being  absolutely 
prosperous, — ^a  case  unfortunately  too  frequent, — ^there  is  not  a 
word  in    the   ordinary  form    of  contract,   beyond    this  vague 
expression,   '  the  accidents  of  navigation  excepted.'      Now  the 
question  arises,  whether  this  ought  to  be,  or  whether  we  can 
devise  any  improvement     Is  it  not  the  fact  that  almost  all — that 
certainly  the  most  important  amongst — the  divergencies  of  our 
different  laws  concerning  afteightment,  have  to  do  with  this 
passage  in  the  bill  of  lading?    If  we  could  only  express  ourselves 
a  little  more  distinctly, — ^if  we  would  only  say  what  we  mean  by 
this    important  exception, — should   we   not  have  made  a  con- 
siderable step  towards  uniformity?    This  of  course  is  on  the 
supposition  that  we  all  mean,  or  can  be  brought  to  mean,  the 
same  thing :  if  not,  our  conferences  here  are  a  mere  waste  of  time. 
"  The  clause  *  accidents  of  navigation  excepted,'  standing  in  the 
bill  of  lading  where  it  does,  immediately  following  and  qualifying 
the  undertaking  on  the  part  of  the  shipowner  to  deliver  the  goods 
at  their  destination  in  the  like  good   order  as  when  shipped, 
amounts  to  no  more  than  the  negative  proposition  that,  in  the 
event  of  such  accidents,  the  shipowner  is  not  bound  to  do  an  im- 
possibility.    What  is  to  be  regarded  as  an  accident  of  navigation  ; 
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how  to  treat  a  mishap  which  is  due  conjointly  to  a  sea  peril  and  to 
a  &ult  or  neglect  of  the  master  or  seamen,  or  directly  to  one 
and  remotely  to  the  other :  whether,  upon  the  occurring  of  an 
accident,  the  contract  is  to  be  regarded  as  annulled,  or  suspended, 
or  whether  any  and  what  new  relation  between  the  contracting 
parties  is  thereupon  set  up ;  whether,  if  the  ship  be  disabled  by 
such  accident,  so  that  there  has  been  a  partial  performance  of  the 
engagement  to  carry,  the  shipowner  is  to  be  entitled  to  a  pro- 
portionate part  of  his  freight,  or  whether  he  is  at  liberty  to  earn 
the  whole  by  sending  on  the  goods  in  another  bottom,  or 
whether  he  is  bound  to  do  so  if  he  can ;  whether  the  shipowner 
shall  be  answerable  for  the  faults  of  his  crew,  and  if  so  whether  he 
shall  be  answerable  to  an  unlimited  extent ;  whether,  in  case  of 
sacrifice  made  for  the  sake  of  all,  there  shall  be  a  contribution  as 
general  average,  and  if  so  by  what  law,  or  on  what  principles,  such 
contribution  shall  be  regulated ;  concerning  all  these  points,  and 
others  like  them,  the  contract  is  absolutely  silent 

''  Now  it  is  interesting,  and  indeed  important  for  our  present 
purpose,  to  consider  in  what  way  this  omitted  or  unwritten  part 
of  the  contract  has  gradually  been  filled  up.  A  body  of  regulations 
on  the  subjects  here  indicated  has  in  the  course  of  time  been 
formed,  not,  in  the  first  instance,  by  the  municipal  laws  of  any  one 
country,  nor  of  several  countries,  but  by  the  usages  of  seafaring 
men  without  distinction  of  nationality.  The  oldest  written  records 
of  these  usages  were  drawn  up  at  plac«s  where  there  were  great 
gatherings  of  the  ships  of  various  countries.  I  will  not  speak  of 
the  Roman  law,  or  of  the  Pandects, — bodies  of  law  drawn  up  at 
a  time  when  the  whole  civilised  world  was,  at  least  nominally,  the 
subject  of  a  single  Empire.  Even  these  Codes  are  said  to  have 
been,  so  far  as  relates  to  maritime  aflOaiirs,  not  much  more  than  a 
resumk  of  usages  already  existing  amongst  traders  by  sea.  We 
may  confine  our  attention  to  what  took  place  in  comparatively 
modem  times,  when,  in  the  confusion  and  ignorance  which 
followed  the  disruption  of  the  Roman  Empire,  these  codes  were 
btrried  in  obscurity,  and  commercial  or  at  least  maritime  legis- 
lation had  to  make  a  fresh  beginning.     Here  we  find,  according 
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to  tradition,  the  laws  or  customs  of  Oleron — the  oldest  modem 
written  sea-law — drawn  up  at  some  gathering  of  merchant  ships 
off  the  island  of  Oleron  in  the  period  of  the  Crusades.  Next  in 
antiquity,  perhaps,  to  this  may  be  placed  the  Ordinances  of 
Wisby ;  Wisby,  in  the  Baltic,  being  at  that  time  a  mart,  or  ren- 
dezvous, frequented  by  the  ships  of  all  nations.  There  was 
nothing  municipal,  nothing  which  could  be  said  to  belong  to  one 
country  rather  than  another,  about  either  of  these  collections  of 
maritime  usages ;  nor  was  there  anything  municipal  or  local  in 
the  authority  accorded  to  them.  They  were  regarded,  all  over 
Europe,  as  declarations  of  the  common  law  of  the  sea ;  they  con- 
tained the  authorized  expression  of  the  meaning  which  merchants 
and  mariners  attach  to  this  unwritten  portion  of  their  contract  of 
affreightment  Municipal  law  on  this  subject  came  later.  The 
differences  in  the  laws  of  different  countries,  on  this  subject,  thus 
appear  to  have  had  their  origin,  not  in  any  difference  either  in 
the  nature  of  the  contract,  or  of  the  understanding  of  merchants 
or  seafaring  men  as  to  what  they  themselves  intended  by  it,  but 
merely  in  the  circumstance  that  this  understanding  had  never 
been  sufficiently  reduced  to  writing,  and  had,  in  the  process  of 
time,  come  to  be  interpreted  by  lawyers  in  different  places,  and, 
naturally  enough,  in  different  senses.  If  therefore  it  should  now 
happen  that  merchants  and  shipowners,  awakening  to  a  sense  of 
the  inconveniences  resulting  from  these  differences,  should  seek 
to  remedy  them  by  comii^  to  an  understanding  as  to  what  the 
common  law  of  the  sea,  concerning  affreightment,  ought  to  be, 
and  should  agree  on  a  form  of  words  completing  that  which  here- 
tofore had  been  unwritten  in  the  contract,  there  will  in  this  be 
nothing  revolutionary,  but  merely  the  natural  development  of  the 
original  contract  itsel£  I  do  not  for  a  moment  deny  that  the 
difficulties  in  the  way  of  coming  to  such  an  understanding  are 
considerable. 

"  One  great  difficulty — ^perhaps  the  principal  one — results  from 
the  change  in  the  character  of  sea-traffic  resulting  from  the  intro- 
duction of  steam.  It  seems  probable,  if  not  certain,  that  before 
long  there  will  be  no  important  traffic  by  sea  except  in  steel  or 
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iron  steamers.  Concurrently  with  this  change,  there  has  been 
growing  up  in  the  minds  of  the  owners  of  these  steamships  a  con- 
viction that  there  must  be  one  radical  change  in  the  old  common 
law  of  the  sea ;  that  is  to  say,  that  the  shipowner  can  no  longer 
undertake  to  be  answerable  for  the  faLolts  or  neglects  of  the  master 
or  crew.  It  is  enough,  they  think,  if  the  shipowner  engages  to  do 
that  which  a  man  can  do— that  he  will  build  a  ship  fit  for  her 
work,  and  keep  her  fit,  and  will  man  her  with  a  crew  sufficient  in 
number,  and  competent  as  to  quality,  so  ^  as  competency  can  be 
ascertained  beforehand,  and  with  a  master  and  officers  who  have 
obtained  the  certificates  of  competency  required  by  law.  To 
undertake  that  these  men  should  always  do  their  duty,  and  in  the 
course  of  a  long  voyage  shall  never  once  be  guilty  of  a  neglect,  or 
mistake,  that  shall  have  a  mischievous  result,  involves  a  liability 
which  these  owners  of  steamships  do  not  care  to  undertake.  I 
will  not  stay  to  discuss  the  question  whether  they  are  right  or 
wrong,  wise  or  unwise,  in  holding  this  conviction.  It  is  a  fiict 
which  we  must  not  ignore  that  the  great  majority  do  hold  it ;  and 
that  at  present  they  have  the  power,  and  exercise  it  most 
effectually,  of  giving  effect  to  this  conviction  by  means  of  clauses 
in  their  bills  of  lading.  Though  there  are  great  varieties  in  these 
clauses,  though  some  are  more  comprehensive  in  their  exclusions 
than  others,  this  ruling  idea  is  in  aU  of  them ;  the  owner  refuses 
to  be  held  liable  towards  the  shipper  or  owner  of  the  cargo  for  the 
faults  of  his  crew. 

*'  Now,  so  long  as  the  owners  of  steamships,  speaking  of  them  as 
a  body,  hold  this  conviction  so  strongly  as  to  unite  in  refusing  to 
carry  merchandise  on  any  other  terms,  it  cannot  be  denied  that 
they  are  acting  within  their  rights.  No  one  is  bound  to  build  a 
steamer,  or,  having  built  it,  to  allow  some  one  else  to  send  goods 
in  her  on  conditions  which  he  himself  does  not  like.  And  there 
»TC  some  good  reasons  for  thinking  that  the  owners  of  steamships 
are  likely  to  persist  in  this  view  of  the  subject  In  fact  it  is  a 
view  which  springs  almost  inevitably  from  the  nature  of  steam 
navigation.  It  is  no  exaggeration  to  say  that,  if  not  all,  certainly 
the  great  majority  of  accidents  to  steamers  are  traceable  to  the 
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fault  of  some  seaman  or  engineer.  A  well-built  steamer  is 
powerful  to  resist  the  adverse  forces  of  nature ;  she  hardly  can 
spring  a  leak  in  any  gale,  and  her  engines  will  keep  her  off  a  lee- 
shore  :  but  she  is  at  the  mercy  of  her  own  servants ;  a  careless 
engineer  or  stoker  neglecting  to  keep  up  water  in  the  boilers  may 
destroy  her  by  an  explosion ;  the  rapid  pace  and  the  frequent 
entering  of  harbours  greatly  increase  the  risk  of  stranding  and 
collision,  each  mostly  traceable  to  a  sailor's  fault 

**  Here,  then,  is  the  state  of  things  we  have  to  deal  with,  a  state 
of  things  curiously  complicated,  unsatisfactory,  and  not  likely  to 
last  without  some  change.  There  is  at  present  no  form  of  bill  of 
lading  common  to  steamships :  the  old  form,  still  used  for  sailing 
ships,  is  inadequate  even  for  these,  since  it  has  been  interpreted 
in  different  ways  in  different  countries;  and  the  form  for  sailing- 
ships  oa  the  one  hand,  and  the  various  forms  for  steamships  on 
the  other,  go  on  different  principles  in  a  matter  of  the  most 
every-day  occurrence  and  most  vital  importance.  It  is  obvious, 
therefore,  that  some  change,  and  perhaps  a  sweeping  one,  has 
become  necessary. 

"  What  that  change  should  be  is  a  matter  as  to  which  we  must 
speak  less  confidently.  Some  men  doubt — and  I  cannot  say  that 
the  doubt  is  unreasonable — ^whether  we  are  yet  ripe  for  a  change ; 
whether  the  transition  from  the  sailing-ship  to  the  steamer,  and 
perhaps  from  the  private  shipowner  to  the  company,  must  not  first 
complete  itself  or  at  least  reach  some  kind  of  a  level  standing- 
ground,  before  the  permanent  conditions  of  the  bargain  between 
carrier  and  shipper,  under  this  new  state  of  commerce  by  sea,  can 
be  adjusted.  But  though  this  be  so,  it  by  no  means  follows  that 
it  would  be  premature  to  discuss,  and  by  discussion  lay  the 
foundations  of,  the  bill  of  lading  of  the  age  of  steam.  This  bill 
of  lading,  which  shall  express  the  standing  conditions  of  the 
contract,  will  not  certainly  be  invented  all  at  once,  nor  yet 
adopted  by  acclamation :  a  period  of  gestation  must  precede  it ; 
and  it  is  this  preliminary  work  to  which  our  attention  is  now 
invited 

"  In  the  first  place,  then,  so  far  as  regards  the  liability  of  the 
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shipowner  for  the  acts  of  his  servants,  I  cannot  think  that  there 
should  be  a  permanently  different  rule  for  the  sailing-ship  and  the 
steamer.  If  sailing-ships  continue  to  exist  at  all,  these,  as  the  less 
important,  will  naturally  conform  themselves  eventually  to  the 
form  of  contract  adopted  for  steaoL  I  do  not  here  speak  of  the 
temporary  question  of  policy,  whether  or  not  it  may  be  to  the 
advantage  of  the  owners  of  sailing-ships,  in  their  struggle  for 
existence  against  the  rising  preponderance  of  steam,  to  hold  out 
to  shippers  the  temptation  of  more  favourable  tenns.  Whether 
this  will  do  them  any  good  is  a  matter  of  speculation,  interesting 
no  doubt  to  those  who  own  sailing-ships,  but  of  no  permanent 
importance  when  regarded  from  the  point  of  view  of  this  Asso- 
ciation as  a  question  of  maritime  legislation* 

*^  Turning,  then,  to  the  form  of  bill  of  lading  for  steamships,  the 
question  which  first  presents  itself  is  this :  Is  it  wise  or  desirable 
that  the  owners  of  steamships  should  exempt  themselves  from 
responsibility  for  aH  the  faults  or  neglects  of  their  servants,  or 
only  for  such  losses  as,  though  remotely  brought  about  by  such 
faults  or  neglects,  are  yet  directly  caused  by  the  accidents  of 
navigation.  There  is  a  broad  distinction  between  the  two.  At 
present,  most  if  not  all  the  forms  of  steamship  bills  of  lading  draw 
no  distinction.  Most  of  them  contain  clauses  which  exempt  the 
shipowner  from  responsibility  towards  the  shipper,  not  merely  for 
losses  resulting  from  a  collision  or  stranding,  or  accident  of  a  like 
nature,  brought  about  by  the  improper  conduct  of  the  crew,  but 
also  for  damage  through  improper  stowage,  or  careless  delivery  of 
goods  to  the  wrong  consignee,  and  in  a  word  for  every  kind 
of  detriment  suffered  by  the  owner  of  the  goods  through  the 
improper  conduct  of  the  shipowner's  servants.  The  question  is, 
whether  this  is  not  gomg  too  far. 

"  Here  again  I  may  exclude  from  our  consideration  that  which 
I  may  call  a  temporary  question  of  policy,  arising  under  particular 
circumstances.  Some  owners  of  lines  of  steamships,  having  a 
practical  monopoly  of  a  particular  trade,  and  therefore  a  power  to 
dictate  their  own  terms,  may  conceive  it  to  be  to  their  advantage, 
so  long  as  they  are  thus  masters  of  the  situation,  to  concede  to 
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the  shippers  as  little  as  possible.  Men  in  this  position  may  even 
resent,  as  an  impertinence,  what  they  may  describe  as  an  attempt, 
on  the  part  of  persons  outside  their  trade,  to  dictate  to  them  the 
terms  on  which  they  shall  conduct  their  own  business.  With  all 
this  we  have  nothing  to  do.  We  are  to  consider  the  question  on 
broader  grounds.  Our  question  is,  whether  it  is  not  to  the  ad\*an- 
tage  of  commerce  in  general,  and  therefore  in  the  long  run  to  the 
advantage  even  of  the  shipowners  placed  in  the  enviable  condition 
1  have  described,  that  there  should  be  one  general  form  of  contract 
for  the  carriage  of  goods  in  steamships,  subject  of  course  to 
modification  in  exceptional  cases,  but  still  constituting  a  standard, 
which  can  be  recognised  and  carried  out  in  the  legislation  of  all 
countries.  Such  general  form,  in  order  to  be  permanently  ac- 
cepted, must  be  satisfactory  to  both  parties  concerned,  and,  that 
it  may  be  so,  must  be  reasonable. 

"  Now  it  has  for  centuries  been  a  sort  of  maxim,  or  fundamental 
pnnciple  in  maritime  commerce,  that  between  the  shipowner  and 
the  underwriter  the  goods-owner  ought  to  be  kept  harmless  against 
all  losses  except  those  of  the  market.    When  once  the  goods  have 
been  put  on  board,  properly  packed  so  as  to  be  fit  for  carriage, 
and  when  they  have  been  fully  insured  against  all  risks,  the  owner 
of  them  ought,  by  one  contract  or  the  other,  to  feel  secure.    The 
rule  has  been  that  the  shipowner  undertakes  to  deliver  them, 
accidents  of  navigation  excepted ;  and  the  accidents  of  navigation 
are  guaranteed  by  the  insurer.     It  is  not  to  be  expected  that 
a  new  form  of  contract,  which  shall  destroy  the  entirety  of  this 
security,  will  be  permanently  satisfactory  to  the  shippers  of  cargo. 
It  may  for  a  time  be  submitted  to  from  a  necessity  arising  from 
monopoly  or  a  trades-union  amongst  steamship  owners,  but  the 
submission  will  be  reluctant;   any  steamship  that  should  offer 
better  terms  in  this  respect  would  at  once  gain  a  great  advantage 
over  her  competitors ;  you  would  not  have  a  state  of  things  that 
could  be  regarded  as  satisfactory  or  stable. 

'^  On  the  other  side,  looking  on  the  question  from  the  shipowner's 

.  point  of  view,  the  reasons  which  originally  led  the  owners  of 

steamships  to  disclaim  liability  for  those  misdoings  of  their  ser- 
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▼ants  which  relate  to  the  stowage  and  delivery  of  the  merchandise, 
and  matters  of  that  kind,  are  such  as  belong,  we  may  say,  to  the 
infancy  of  steam  navigation,  are  already  beginning  to  lose  much 
of  their  force  and  are  likely  to  lose  in  time  almost  if  not  all 
force.  Those  reasons  may  be  reduced  to  one  principal  head — 
the  peremptory  necessity,  for  steamers,  of  despatch*  Practical 
men  know  very  well  that,  in  the  early  da3rs  of  ocean  steaming, 
this  necessity  for  despatch  led  to  a  great  deal  of  hurry  and 
confusion  in  the  loading  and  discharging  of  steamships.  The  old 
deliberate  ways  which  served  for  sailing-ships  had  to  be  abandoned. 
The  art  of  methodising  haste,  of  doing  the  work  at  once  quickly 
and  well,  was  not  acquired  all  at  once.  It  has  been  necessary  to 
learn  that  art;  and  it  may  now  certainly  be  said  that  great 
progress  has  been  made  in  the  learning  of  it  But  in  the  eariy 
stages  of  this  learning,  when  it  was  strongly  felt  that  despatch  was 
essential,  while  it  was  not  yet  seen  that  despatch  was  not  incom- 
patible with  strict  precaution  against  error,  the  first  and  easiest 
way  of  proceeding  naturally  seemed  to  be,  to  shake  off  the  respon- 
sibility for  careless  loading  or  careless  discharging.  This  crude 
device  is  not  now  nearly  so  much  needed  as  it  was  at  first ;  and 
the  time  is  certainly  coming,  if  indeed  it  has  not  come,  when  the 
owners  of  steamships  may  safely  resume  the  old  wholesome  check 
upon  such  carelessness  which  is  afforded  by  their  taking  the 
responsibility  for  it  on  their  own  shoulders.  - 

"  Now  let  us  turn  for  a  moment  to  the  position  of  a  party  indi- 
rectly, indeed,  but  intimately  connected  with  the  contract — the 
underwriter.  There  are,  I  think,  reasons  for  believing  that  under- 
writers as  a  body,  while  it  would  be  scarcely  possible  to  induce 
them  to  take  upon  themselves  risks  so  entirely  strange  to  them,  of 
a  nature  so  different  from  anything  they  have  as  yet  had  to  deal 
with,  as  the  risk  of  bad  stowage  or  of  improper  delivery,  yet 
would  make  no  great  difficulty  in  adapting  themselves  to  a  con- 
tract under  which  they  should  merely  be  asked  to  make  good 
losses  resulting  from  the  perils  ordinarily  insured  against,  just  as 
they  do  now,  but  without  having,  as  in  certain  cases  they  have 
now,  a  recourse  against  the  shipowner,  when  the  peril  or  loss  can 
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'^  It  may  perhaps  be  urged  that  a  change  such  as  that  proposed, 
if  it  is  likely  to  do  so  little  hurt  to  insurer  or  shipowner,  is  not 
likely  to  do  much  good  to  the  owner  of  cargo.  In  fact,  it  may  be 
said  there  exists  at  this  moment  no  violent  dissatisfaction  with  the 
present  state  of  things.  Anomalous  and  indefensible  in  theory 
it  may  be,  yet  it  has  not  worked  so  very  badly.  The  owners  of 
steamships  for  the  most  part  use  their  clauses  rather  as  a  safe- 
guard against  unreasonable  claims,  than  as  a  ground  for  resist- 
ing such  claims,  whether  for  bad  stowage  or  for  non-delivery  of 
goods,  as  they  believe  to  be  well  founded :  in  other  words,  they 
do  not  really  avaU  themselves  to  the  full  extent  of  the  power 
which  these  clauses  give  them.  On  the  other  hand,  as  regards 
sailing  ships,  the  insurers  of  cargo  do  not  enforce,  to  anything  like 
the  full  extent,  the  terrible  liabilities  to  which  the  law  exposes  the 
shipowner.  They  use  their  power  as  a  menace,  put  in  force  only 
in  extreme  cases.  This  being  so,  why  disturb  a  state  of  things 
against  which  there  is  as  yet  no  great  outcry? 

"  To  this  the  answer  surely  should  be :  the  uncertainty,  both  to 
the  merchant  and  the  shipowner,  of  a  state  of  things  which  leaves 
either  to  the  clemency  or  forbearance  of  some  one  ebe,  is  in  itself 
a  great  evil ;  it  operates,  so  far  as  it  goes,  as  a  discouragement 
to  maritime  adventure :  and  if,  as  appears  to  be  the  case,  this 
uncertainty  and  this  discouragement  can  be  removed  by  adding  a 
few  more  words  to  the  printed  form  of  a  bill  of  lading,  there  is 
surely  no  valid  reason  why  the  alteration  should  not  be  made. 

'*  I  would  suggest,  then,  for  steamers  and  for  sailing  ships,  some 
such  form  as  this :  *  Owners  not  responsible  for  the  accidents  of 
navigation,  whether  occasioned  by  the  fault  or  neglect  of  those  in 
their  employ,  or  otherwise.' 

"  Having  now  occupied  your  time  more  than  enough,  I  propose 
only,  in  as  few  words  as  possible,  to  enumerate  one  or  two  other 
principal  changes  or  additional  clauses  which  occur  to  me  as 
desirable,  if  we  are  to  have  a  common  form  of  bill  of  lading  such 
as  may  serve  for  the  basis  of  an  international  law  of  affreightment. 

"Some  fuller  specification  of  the  accidents  of  navigation,  par- 
ticularly   in   the  case  of   steamships,  appears    to  me  desirable. 
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'  Fire '  should  be  mentioned  by  name.  The  bursting  of  boilers, 
and  the  breakage  of  screw-shafts,  are  accidents,  from  the  effects  of 
which  the  shipowner  should  be  protected,  notwithstanding  that 
either  of  these  occurrences  are  often  attributable  either  to 
negligence  or  wear  and  tear  on  some  previous  voyage,  which 
might  legally  be  construed  into  unseaworthiness  on  the  voyage  in 
question.  These,  therefore,  should  be  excepted  by  name.  Very 
probably  other  accidents  of  a  like  nature  may  be  suggested  in  the 
course  of  our  discussions :  these,  however,  are  all  that  at  the 
moment  occur  to  me.  It  must  be  remembered,  that,  without  any 
express  words,  when  goods  are  shipped  in  a  steamer,  *  accidents  of 
navigation '  cover  all  incidents  of  steam  navigation,  except  such  as 
result  from  unseaworthiness  or  fault  of  the  shipowner's  servants. 

'^  Power  to  tranship  the  goods,  even  without  necessity  arising 
from  sea  peril,  is  frequently  reserved  by  the  owners  of  steamships 
in  certain  trades.  That  is  a  matter  of  detail,  as  to  which 
uniformity  is  not  requisite  or  even  particularly  desirable.  But 
when  such  power  is  intended  to  be  reserved,  this  must  be  done  by 
express  words. 

*' Careful  provision  should  be  made,  by  an  express  clause,  for  the 
several  cases  in  which  the  voyage  is  necessarily  broken  off  in  the 
middle.  This  raises  the  whole  question  of  pro  raid  freight,  and 
the  proper  wording  of  a  clause  to  deal  with  it  will  require  much 
consideration.  Concerning  this,  I  do  not  at  present  propose  to  go 
further  than  to  suggest  that  the  framing  of  such  a  clause  might 
with  advantage  be  referred  to  a  special  Committee.  The  basis  of 
it  I  take  to  be  that,  if  the  ship  is  disabled  from  canying  in  the 
goods  to  their  destination,  the  shipowner  is  to  be  at  liberty  to  earn 
his  freight  by  sending  on  the  goods  at  his  own  expense  in  another 
bottom.  If  the  goods  are  by  sea-peril  rendered  unfit  to  be  carried 
all  the  way,  no  freight  is  to  be  due.  This  is  apparently  the  result 
of  our  dehberations  thus  far.  I  may  point  out,  however,  that  the 
latter  of  these  two  rules  would  occasionally  lead  to  most  inequitable 
results.  A  cargo  of  coals,  for  example,  though  incapable  (e.g., 
from  being  wet  and  heated)  of  being  carried  all  the  way  to  its  des- 
tination, may  be  sold  at  the  intermediate  port  at  double  or  treble 
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its  original  cost;  and  it  certainly  appears  inequitable  that  this 
enhanced  value,  given  to  it  by  the  transit,  should  be  taken  by  the 
merchant  without  any  payment  of  freight  to  the  shipowner. 

"  Closely  connected  with  this  are  two  questions,  which  I  believe 
our  Association  have  already  discussed,  viz.,  When  goods  are 
damaged  by  sea-peril,  so  as  to  be  rendered  less  valuable,  ought 
there  to  be  a  proportionate  reduction  in  the  freight  on  them  ? — a 
question  which  I  believe  we  answer  in  the  negative ;  and,  When 
goods  are  thus  damaged  to  such  an  extent  as  not  to  be  worth  so 
much  as  the  freight  on  them,  ought  the  deficit  to  be  reclaimable 
from  the  shipper? — ^which  also,  I  believe,  we  answer  in  the  nega- 
tive. It  would  probably  be  advisable  that  both  these  conclusions 
should  be  expressed  on  the  face  of  our  bill  of  lading. 

"  On  th^  complicated  subject  of  general  average,  we  already  know 
how  to  secure  a  practical  uniformity,  namely,  by  the  insertion  of 
the  York- Antwerp-Rule  clause.  It  would  be  still  better  if  we  could 
have  a  York-Antwerp  Code,  The  time  has  come,  I  think,  when  we 
are  ripe  for  an  agreed  definition  of  the  principle  of  general  average. 
Some  few  points  not  touched  on  by  the  York- Antwerp  Rules  ought 
to  be  added.  The  rule  as  to  voluntary  stranding,  which  was 
somewhat  hastily  accepted  at  Antwerp  almost  without  discussion, 
needs  to  be  reconsidered.  As  it  stands,  it  appears  to  me  almost 
the  only  blemish  in  these  Rules.  I  should  like  to  see  a  more 
rational  rule  of  practice  substituted  for  the  old  deduction  of  one- 
third,  particularly  as  regards  iron  ships  and  repairs  at  a  port  of 
refuge  where  the  cost  greatly  exceeds  the  cost  in  the  home  port 
Such  a  Code  would  be  the  completion  of  the  work  done  at 
Antwerp — work  which  this  Association  may  look  back  to  with 
some  reasonable  pride. 

"  Here,  then,  is  the  outline — a  very  crude  and  imperfect  one — 
of  the  international  bill  of  lading  which  the  Special  Committee 
invite  you  to  construct  It  is  probable  that  at  our  present  meeting 
we  shall  not  get  further,  in  any  case,  than  the  appointment  of  a 
committee,  authorised  to  consult  with  the  accredited  representatives 
of  shipowners  and  merchants  in  the  several  countries,  and  to 
frame  the  draft  of  a  bill  of  lading,  to  be  brought  before  you  for 
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adoption,  coirecdon,  or  rejection,  as  the  case  may  be,  on  some 
fiiture  occasion.  The  appointment  of  such  a  committee,  should 
this  meet  with  your  approval,  will  have  been  an  important  step 
towards  the  object  we  have  in  view." 

On  the  conclusion  of  the  reading  of  Mr.  Lowndes's  treatise, 
Sir  Travers  Twiss  moved  the  following  resolution  : — 

"That  the  Executive  Council  be  empowered  to  nominate 
a  Committee  to  report  at  the  next  Conference  upon 
the  subject  of  Mr.  Richard  Lowndes's  paper,  with  power 
to  appoint  Sub-Committees,  and  directions  to  print  and 
circulate  the  said  paper." 

Dr.  Wendt  seconded  this  motion,  and  in  doing  so  said  that  he 
availed  himself  of  this  opportunity  to  correct  a  mistake  which  had 
occurred  in  last  year's  Report  He  was  represented  therein 
(pb  126)  to  have  stated,  ''That  pro-raid  freight  was  unknown  to 
the  laws  of  Oleron."  Now,  although  he  had  no  recollection  that 
he  ever  aUuded  to  these  laws  in  the  discussion  on  this  subject  at 
Berne,  it  was  quite  clear  to  him  that  if  he  had  said  anything  at  all 
about  them  it  must  have  been  the  very  reverse,  viz.,  "  That  pro-' 
raid  freight  was  known  to  the  laws  of  Oleron ; "  and  he  should 
feel  much  obliged  if  this  correction  would  be  mentioned  in  the 
official  Report  of  this  Conference. 

Mr.  R.  Lowndes  added,  that  although  nobody  who  knew  Dr. 
Wendt  could  have  been  misled  to  believe  that  he  had  made  the 
mistake  in  question,  he  agreed  that  it  ought  to  be  corrected. 

The  motion  having  been  carried,  with  directions  to  refer  the 
subjects  mentioned  in  Mr.  Carmichael's  paper  and  that  of  Mr. 
Charles  Stubbs  to  the  same  Committee,  the  meeting  adjourned. 

On  the  reassembling  of  the  members  at  3  p.m.,  the  President 
read  a  telegram  received  from  Professor  Asser,  Amsterdam,  ex- 
pressing regret  at  his  inability  to  attend.     Also  the  following 
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telegram  from  Mr.  Phelps,  President  of  the  American  Bar  Asso- 
ciation at  Saratoga : — 

''The  American  Bar  Association  now  in  session,  hoping  to 
further  the  advancement  of  uniformity  in  the  laws  of  this  country, 
wishes  you  success  in  your  efforts  to  advance  uniformity  in  the 
Laws  of  Nations/' 

Dr.  Wendt  then  gave  the  following  notice  of  a  resolution  he 
intended  to  move  in  the  present  Conference,  namely : — 

''  That,  instead  of  an  Annual  Conference  of  this  Association, 
there  shall  be  a  Biennial  Conference  of  the  Association.'' 

Dr.  Syndicus  Marcus  then  laid  upon  the  table  the  Annual 
Report  of  the  German  Branch  of  this  Association.  The  Report, 
after  referring  to  the  labours  of  the  Association,  mentioned  the 
steps  taken  to  frame  resolutions  regarding  Negotiable  Securities  to 
Bearer,  and  that  at  the  last  Conference  in  Berne  five  resolutions 
were  agreed  to  (which  appeared  in  extenso  in  the  Report  of  that 
Conference)  substantially  concurring  with  the  resolutions  sub- 
mitted by  the  Branch  Association.  These  resolutions  were  sub- 
mitted to  the  Conference  in  English  and  German.  Resolution 
No.  3,  deaUng  with  the  conversion  of  an  instrument  to  bearer  to 
one  nominative,  or  one  unnegotiable,  is  of  great  practical  import- 
ance, and  has  attracted  considerable  attention.  As  regards 
amortization  and  the  destruction  or  loss  of  securities  to  bearer,  the 
Report  proceeds  to  say  that  these  are  matters  of  great  importance, 
and  will  have  to  be  dealt  with  at  a  subsequent  stage. 

Repeating  that  the  resolutions  adopted  at  Berne  had  found 
approval  throughout  Germany,  had  been  approved  of  by  the  In- 
stitute of  Bankers  and  the  Association  of  the  United  Chambers  of 
Commerce  of  the  United  Kingdom,  the  Report  dwelt  upon  the 
adoption  of  the  York  and  Antwerp  Rules.  The  Law  of  Affreight- 
ment had  also  attracted  the  attention  of  the  Association,  and  the 
meeting  held  at  Berne  had  agreed  that  pro-raid  itinerisperacti 
freight  should  be  abohshed.  Regarding  the  question  of  assimilat- 
ing the  laws  on  Bills  of  Exchange,  it  is  satisfactory  to  note  that 
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the  Governments  of  Gennany,  Austria,  Hungary,  Italy,  and  of  the 
Scandinavian  Kingdoms^  Switzerland,  and  Holland,  favour  the  pro- 
posal of  creating  common  rules  regulating  these  instruments. 

Dr.  Marcus  then  reported  that  the  Branch  Association  had 
resolved  to  remit  to  the  central  office  of  the  Association  in  London 
a  list  of  its  members  and  to  dissolve  itself,  with  a  request  that  all 
matters  concerning  the  Association  be  entered  in  London  and  be 
delegated  to  the  Executive  Council 

The  Conference  then  adjourned  for  the  day. 

On  Thursday,  the  i8th  August,  1881,  the  Conference  met  at 
the  appointed  time  of  1 1  a.m. 

Herr  H.  H.  Meier,  the  President,  in  the  chair. 

The  Minutes  of  the  last  meeting  were  read  and  signed  as 
correct 

The  President  read  out  the  names  of  the  gentlemen  which  had 
been  added  to  the  Committee  on  The  International  Law  of 
Affreightment,  namely — 

Theodore  Engels,  of  Antwerp. 
H.  H.  Meier,  of  Bremen. 
M.  DE  Courcy,  of  Paris. 
Professor  Asser,  of  Amsterdam. 
Mr.  Axel  Winge,  of  Christiania. 
Judge  C.  A.  Peabody,  of  New  York. 

The  following  names  were  added  to  those  on  the  Committee  on 
Standard  Time : — 

Professor  Sir  William  Thomson,  LL.D. 

Professor  Vincenzo  Botta. 

Judge  C.  A,  Peabody. 

C.  H.  E.  Carmichael,  F.R.S.L. 

Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.ILS. 

Professor  F.  A.  P.  Barnard. 
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And  the  following  names  on  the  Committee  of  International 
Coinage  and  the  Unification  of  Weights  and  Measures : — 

Mr.  Alderman  Hadley,  of  London. 
Professor  F.  A.  P.  Barnard,  of  New  York. 
Vice-Consul  Alfred  Kirsebsom,  of  London. 
The  Hon.  Dudley  Ryder,  of  London. 
Sir  John  Lubbock,  M.P.,  F.R.S.,  of  London. 

On  the  motion  of  Judge  C.  A.  Peabody,  it  was  resolved  that 
the  following  names  should  be  added  in  the  Committee  on  Time 
and  Longitude : — 

Professor  V,  Botta  and  Judge  Peabody. 

On  the  motion  of  Dr.  Barnard,  the  names  of  General  George 
W.  CuLLUM,  and  Mr.  Cyrus  W.  Field  were  added  to  the  Com- 
mittee on  Coinage^  with  power  to  add  to  their  number. 

It  was  further  resolved  that  the  subject  of  IniemaHanal  Sea 
Signals  be  referred  to  the  Coomiittee  on  the  International  Law 
of  Afireightment 

The  President,  Herr  H.  H.  Meier,  having  intimated  that  he 
was  obliged  to  leave  Cologne  and  devolve  the  duties  of  his  office 
to  abler  hands,  on  the  motion  of  Judge  Peabody  a  vote  of  thanks 
was  passed  with  acclamation,  expressing  the  warmest  thanks  to 
the  President  for  the  efficient  manner  in  which  he  had  performed 
the  duties  of  Chairman  of  the  Conference. 

Hon.  D.  D.  Field,  one  of  the  Vice-Presidents,  then  took  the 
chair. 

Dr.  Wendt  then  gave  notice  of  the  withdrawal  of  his  notice  of 
motion  for  the  future  holding  of  biennial  meetings  in  lieu  of 
annual  meetings. 

Mr.  Richard  Lowndes  then  moved  the  following  resolution, 
seconded  by  Dr.  Wendt,  namely — "  That  the  next  Annual  Meet- 
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ing  of  the  Association  be  held  in  Liverpool  at  such  time  as  the 
Executive  Council  might  determine." 

The  resolution  having  been  put  to  the  meeting  by  the  President, 
it  was  carried  by  acclamation. 

Mr.  Henry  Richard,  M.P.,  then  gave  notice  that  he  would 
read  on  the  following  day,  the  19th  August,  a  paper  On  the  Recent 
Progress  of  Arbitratwn. 

Sir  Travers  Twiss  was  then  called  upon  by  the  President  to 
read  a  paper 

On  Consular  Jurisdiction  in  Japan:  and  the  Recent  Legislation  of 

the  Jqpanese  Government, 

^  I  had  the  honour  of  communicating  to  the  Association  at  its  last 
Conference  held  at  Berne  some  observations  on  the  system  of 
Consular  Jurisdiction  in  the  Levant,  more  particularly  with  refe- 
rence to  its  exercise  in  the  chief  commercial  cities  of  the  Ottoman 
Empire.  I  endeavoured  on  that  occasion  to  explain  briefly,  for 
brevity  is  a  necessary  feature  of  our  conferential  communications, 
the  present  working  of  the  judicial  institutions  of  the  Ottoman 
Empire,  which  would  probably  replace  the  Consular  Courts,  if 
they  were  abolished,  and  to  show  that,  although  great  improve- 
ments have  been  introduced  into  the  territorial  judicature  of  the 
Ottoman  Empire,  the  practice  of  the  Territorial  Courts  in  the 
administration  of  justice  falls  very  far  short  of  that  evenhandedness 
between  Christians  and  Mahommedans,  which  would  warrant  the 
European  Powers  in  giving  up  the  capitulations.  The  Council  of 
the  Association  has  invited  the  attention  of  the  present  Conference 
to  the  analogous  system  of  jurisdiction  exercised  by  the  Consuls 
of  the  European  and  American  Powers  in  certain  countries  of  the 
more  distant  East,  more  especially  in  the  empires  of  China  and 
Japan.  Both  of  these  empires  are  of  a  very  different  type  of 
civilisation  from  that  of  the  Ottoman  Empire.  In  the  latter 
empire  an  equality  of  law  between  the  Mussulman  and  the 
Christian  is,  strictly  speaking,   impracticable,   inasmuch   as   the 
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Koran  is  not  merely  the  code  of  the  Mussulman's  social  life,  but 
It  lays  down  rules  of  international  law  as  regards  the  intercourse 
between  Mussulmans  and  Christians,  which  are  at  variance  with 
the  fundamental  principles  upon  which  the  European  system  of 
public  law  has  been  built  up.     Nevertheless,  in  making  the  above 
remark,  I  must  bear  witness  to  the  efforts  of  the  Government  of 
the  Ottoman  Porte  to  mitigate  in  practice  the  intolerance  of  the 
text  of  the  Koran,  which  in  theory  prohibits  all  relations  of 
equality  and  reciprocity  between  the  House  of  Islam  and  the 
nations  of  unbelievers.      There  are  fortunately  no    analogous 
difficulties  of  a  religious  character  which  obstruct  the  international 
intercourse  of  the  Christian  nations  of  Europe  and  America  with 
the  Empire  either  of  China  or  of  Japan,  although  there  are 
striking  features  of  difference  in  the  civil  organisation  of  these 
two  great  empires,  which  forbid  us  to  expect  them  to  be  able  to 
accept  with  equal  facility  a  general  platform  of  law  in  common 
with  the  European  and  American  nations.    The  Chinese  Empire 
is  a  massive  heterogeneous  body,  which  must  move  very  slowly,  if 
an  even  front  is  to  be  maintained  in  the  line  of  its  advance 
towards  a  more  intelligent  civilisation,  whilst  the  Japanese  Empire 
is  an  active  homogeneous  community,  which,  if  not  strictly  homo- 
geneous in  race,  is  sufficiently  homogeneous  in  its  habits  of  life 
as  to  be  able  to  move  forward  with  rapidity  without  any  risk  of 
impairing  its  national  unity.    Both  of  these  great  nations  have  a 
deep  respect  for  the  sanctity  of  contracts,  and  as  regards  inter- 
national conventions  their  ideas  are  in  harmony  with  the  rarHipal 
rule  of  European  public  law,  that  no  nation  can  release  itself  from 
the   obligations  of  a  treaty,  excepting  always  the  case  of  '  vis 
major,'  unless  it  has  the    assent  of  the  other  parties  to  the 
contract. 

''  There  was  a  time  when  the  misdirected  zeal  of  certain  Christian 
fraternities  had  aroused,  on  the  part  both  of  the  Chinese  and  of 
the  Japanese  Governments,  a  feeling  of  distrust  and  even  of 
hostility  toward  the  laws  and  customs  of  Europe.  That  feeling, 
however,  has  entirely  passed  away  in  Japan,  and  there  is  hardly 
any  necessity  in  the  present  day  for  any  European  Power  to 


(     >3i     ) 

Stipulate  with  the  Goyeinment  of  Japan  for  the  religious  fieedom 
of  its  subjects  who  may  be  resident  in  Japan,  although  ex  ntqfori 
cttutdA  all  the  Christian  Powers,  and  they  are  fourteen,  I  believe, 
in  number,  who  have  contracted  treaty  engagements  with  the 
Mikado  of  Japan,  have  made  express  treaty*«tipulations  to  that 
effect,  as  well  as  for  the  right  of  their  subjects  to  erect  suitable 
places  of  worship.  I  am  not  aware  of  any  complaint  having  been 
made  of  a  breach  of  any  of  these  txeaty-stipulations  since  the 
earliest  convention  between  England  and  Japan  was  signed  at 
Yeddo  in  1858.  I  have  confined  myself  to  Japan  in  making  the 
above  remark,  for  there  have  been  occasional  difficulties  in  China 
as  regards  the  treatment  of  Christian  missionaries^  but  these 
difficulties  have  been  caused  not  by  any  bad  £suth  on  the  part  of 
the  Government,  but  by  the  alann  created  in  the  minds  of  the 
uneducated  populace  through  the  indiscreet  zeal  of  the  mission- 
aries themselves,  and  I  include  under  the  term  missionaries 
religious  fraternities  as  well  as  individual  teachers.  I  may  add 
that  the  Chinese  Government  is  as  tolerant  in  religious  matters  as 
the  Japanese  Government,  for  the  system  of  Confucius,  whose 
ideas  have  been  adopted  by  the  dominant  classes  in  China,  is  a 
philosophy,  not  a  religion.  It  is,  however,  necessary  to  bear  in 
mind  that  Europeans  are  not  allowed  at  present  to  establish 
themselves  in  Japan,  except  within  certain  limits  of  the  treaty 
ports,  whereas  foreigners  may  freely  penetrate  into  the  interior  of 
China,  where  they  must  incur  greater  risks  of  alarming  the  native 
populations,  if  they  make  an  indiscreet  parade  of  their  religious 
ceremonies  which  are  strange  to  them.  I  have  so  &r  dealt  with 
these  two  great  empires  conjoindy  in  contrasting  them  with  the 
Ottoman  Empire  in  respect  of  their  exemption  from  religious 
prejudice  against  the  legal  institutions  of  Europe  and  America. 
The  administrative  life,  however,  of  the  Empire  of  China  is  so 
unlike  that  of  the  Empire  of  Japan,  that  any  further  conjoint 
treatment  of  them  would  only  lead  to  confusion  of  thought,  and  I 
shall  accordingly  confine  my  remarks  on  the  present  occasion  to  the 
defects  in  the  administration  of  justice  under  the  Consular  Court 
system  in  Japan,  and  to  the  possible  remedies  for  those  defects 
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**  It  should  excite  no  surprise  that  a  judicature  which  originated 
a  thousand  years  ago,  when  law  was  personal,  and  when  a  consul 
travelled  with  every  ship  that  traded  between  a  Christian  and  a 
Mahommedan  State  and  administered  to  the  merchants  and 
marines  of  the  ship  whilst  she  lay  within  a  Mahommedan  port 
the  law  of  their  own  country,  should  be  out  of  keeping  with  the 
circumstances  of  the  nineteenth  century,  when  a  system  of 
territorial  law  has  become  a  necessity  to  allay  the  conflict  of 
personal  laws.  Already,  before  the  experiment  of  two  centuries 
had  been  completed,  as  international  commerce  increased,  it  was 
found  convenient  for  the  Christian  States  to  establish  resident 
consuls  in  the  chief  ports  of  the  Levant,  who,  under  treaty 
arrangements  with  the  territorial  sovereign,  were  allowed  to 
exercise  exclusive  jurisdiction  over  their  own  countrymen.  After 
some  further  time  this  jurisdiction  was  extended,  and  on  the  well- 
known  principle  of  Actor  se^tur  forum  rdy  the  Consul  came  to 
exercise  a  jurisdiction  in  all  civil  suits  brought  by  natives  against 
his  countrymen,  whilst  his  countrymen  had  to  bring  their  suits 
against  natives  before  a  native  tribunal  Such  was  the  normal 
limit  of  the  Consul's  jurisdiction  under  the  conventional  arrange- 
ments, or,  we  may  call  them,  the  capitulations  of  the  eleventh  and 
twelfth  centuries ;  but  a  similar  necessity  to  that  which  led  to  a 
native  suing  a  foreigner  before  his  own  Consul,  namely,  that  the 
Consul  alone  could  secure  effect  being  given  to  a  judgment  against 
the  defendant,  led  to  a  further  extension  in  practice  of  the 
Consul's  jurisdiction,  not  founded,  indeed,  on  any  convention 
with  the  territorial  sovereign,  but  voluntarily  exercised  by  each 
Consul  out  of  international  comity  towards  his  brother  Consuls. 
According  to  this  practice,  a  foreigner  of  one  nationality  was 
allowed  to  sue  a  foreigner  of  another  nationality  in  the  defendant's 
Consular  Court 

'*  This  usurpation  of  jurisdiction  has  become  hallowed  by  time, 
and  it  has  had  reason  for  its  origin  and  its  continuance  up  to 
the  present  time,  as,  in  all  probability,  if  the  defendant's  Consul 
were  to  refuse  to  entertain  the  plaintiffs  suit,  where  both  parties 
to  the  suit  arc  foreigners,    the   plaintitf  would   remain  without 
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any  effective  redress.  The  Japanese  Government,  which  is  justly 
jealous  of  any  undue  encroachment  on  its  territorial  sovereignty, 
has  preferred  to  adopt  a  course,  whereby  this  extended  jurisdiction 
of  the  Consular  Courts,  which  in  the  Ottoman  Empire  rests  upon 
custom,  should  have  in  Japan  the  sanction  of  a  treaty.  It  has 
accordingly  been  a  subject  of  agreement  under  the  Austro- 
Hungarian  Treaty  of  i8th  October,  1869,  that  suits  between 
foreigners  and  Austio-Hungarian  subjects  in  Japan,  where  the 
latter  are  defendants,  shall  be  exclusively  determined  by  the 
Austro-Hungarian  Consuls,  and  this  treaty-privilege  has  become 
at  once  operative  in  respect  of  all  the  other  Treaty  Powers  under 
*  the  most  favoured  nation  clause.' 

'^  Various  defects,  however,  in  the  working  of  the  so-called 
consular  jurisdiction  have  arisen  from  its  being  overstrained*  and 
it  has  been  found  in  Japan  as  in  other  Eastern  countries,  that  the 
Consular  Courts  are  inadequate  to  secure  a  satisfactory  adminis- 
tration of  justice  in  certain  cases,  viz. : 

(i.)  Where  the  parties  from  whom  redress  is  sought  are  of 
more  than  one  nationality,  as  a  Consul  has  no  authority  to 
compel  persons  of  another  nationality  than  his  own  to  appear  as 
defendants  in  his  Court,  or  to  enforce  judgment  against  them,  if 
they  should  appear. 

(2.)  Where  the  necessary  witnesses  are  of  various  nationalities, 
as  a  Consul  has  no  authority  to  enforce  the  attendance  in  his 
Court  of  any  witnesses  who  are  not  of  his  own  nationality,  and  if 
the  comity  of  other  Consuls  should,  as  a  matter  of  fact,  secure  the 
presence  of  such  witnesses,  the  Consular  judge  has  no  coercive 
jurisdiction  over  them,  nor  has  he  any  authority  to  punish  them 
for  perjury. 

(3.)  Where  a  Japanese  subject,  or  a  foreigner  of  another  than 
the  Consul's  nationality,  is  the  plaintiff,  the  procedure  and  the  law 
are  governed  by  the  Consul's  nationality,  and  although  this  result 
is  in  accordance  with  the  well-known  maxim  of  Actor  sequitur 
forum  rdy  still  it  is  not  satisfactory,  when  the  cause  of  action 
arises  in  the  same  country  in  which  both  parties  are  resident,  and 
where  a  different  procedure  and  law  would  be  applied,  if  the 
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defendant  were  to  sue  the  plaintiff.  In  this  latter  case  the 
defendant  would  be  obliged  to  sue  the  plaintiff  before  the 
plaintiff's  Consul,  who  would  apply  in  his  Court  the  law  and 
the  legal  procedure  of  his  own  nationality,  and  it  might  well 
happen  that  justice  would  be  meted  out  in  very  different  scales 
to  the  parties,  according  as  the  law  of  the  one  or  the  other 
country  had  to  be  applied  to  the  facts  of  each  case. 

**  An  obvious  remedy  at  first  sight  for  the  defects  above  men- 
tioned  in  the  Consular  Court  system  would  be  found,  if  Consuls 
were  empowered  to  associate  themselves  in  courts  of  Combined 
Consular  Jurisdiction^  but  such  courts  would  still  labour  under  a 
defect,  where  Japanese  subjects  were  necessary  witnesses,  and 
where  they  refused  to  give  evidence,  or  where  they  gave  false 
testimony,  so  that  the  only  effectual  remedy  would  seem  to  be 
forthcoming  in  the  institution  of  Special  Territorial  Courts^  in 
which  native  and  foreign  judges  should  be  associated,  and  which 
should  be  competent  to  exercise  jurisdiction  In  all  civil  and 
commercial  causes,  where  the  parties  should   be  of  different 
nationalities.    The  institution  of  such  courts  seems  to  be  the 
more  called  for,  since  Article  V.  of  the  Austro-Hungarian  Treaty 
already  alluded  to  has  given  a  treaty  sanction  to  the  Austro- 
Hungarian  Consuls   exercising  an  exclusive  jurisdiction  in  all 
matters  in  which  a  subject  of  any  other  foreign  Power  may  have 
a  dispute  with  an  Austro-Hungarian  subject,  and  the  exclusive 
jurisdiction  thus  directly  conceded    to    the    Austro-Hungarian 
Consuls  has  become  indirectly,  under  the  most  fevoured  nation 
clause,  a  treaty-privflege  of  all  the  foreign  Treaty  Powers  in  respect 
of  suits  brought  against  ^eir  subjects  by  foreigners.    Thus  it 
results  that  under  the  existing  treaty  arrangements  the  cognisance 
of  all  civil  and  commercial  causes  in  Japan,  where  foreigners  are 
plaintiffs,  except  in  cases  where  Japanese  subjects  are  defendants, 
is  vested  in  the  Consular  Court  of  the  party  from  whom  redress 
is  sought, — ^but  in  what  court  shall  a  foreigner  find  redress,  if  the 
foreigner  whom  he  has  to  sue  is  in  partnership  with  a  Japanese, 
and  it  is  necessary  for  him  to  sue  both  the  members  of  the  firm 
with  which  he  has  had  business  transactions  ? 
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''  The  distinction  between  this  order  of  things  and  that  which 
existed  prior  to  the  Austro-Hungarian  treaty  of  1869  is,  that  the 
jurisdiction  of  the  Consular  Courts  in  such  suits  was  previously 
exercised  from  international  comity  at  the  voluntary  instance  of 
the  plaintiff,  whereas  it  is  now  exercised  in  virtue  of  Treaty-right, 
and  is  exclusive  of  all  other  jurisdictions.  It  may  be  a  pro- 
gressive step  for  the  Consular  Courts  in  Japan  to  have  obtained 
the  sanction  of  Trea^-right  to  a  practice  which  has  hitherto 
rested  upon  the  comitas  gentium^  and  it  may  have  been  a  con- 
venient arrangement  for  the  Japanese  Government  to  have 
devolved  upon  the  foreign  consular  authorities  the  settlement  of 
all  disputes  between  foreigners.  But  this  new  order  of  things 
does  not  supply  a  complete  remedy  for  the  defects  above 
mentioned  in  the  Consular  Court  system,  and  as  a  measure  of 
justice  to  the  plaintifi^  it  is  equally  open  to  exception,  as  he  must 
sue  before  his  adversary's  judge,  and  he  must  acquiesce  in  such 
remedy  as  the  judge  is  authorised  to  administer  by  the  law  of  his 
adversary's  nationality.  This  may  seem  not  to  be  at  variance 
irith  the  European  Law  of  Nations,  according  to  which  the 
Court  of  each  country  administers  to  foreign  suitors  only  such 
remedies  as  are  authorised  by  its  own  law,  but  its  own  law  is  in 
such  cases  territorial,  and  is  irrespective  of  persons,  whereas  the 
law  of  the  Consular  Courts  is  personal,  and  is  exceptional  to  the 
territorial  law. 

''  A  notable  attempt  to  remedy  the  defects  in^the  Consular  Court 
system  has  been  made  in  a  province  of  the  Ottoman  Empure, 
where  that  system  has  been  found  inadequate  to  meet  the  com- 
plicated demands  for  justice  on  the  part  of  a  community  made  up 
of  about  seventeen  different  nationalities.  Under  the  system  of 
Consular  Courts  each  of  these  nationalities  had  its  own  code  of 
law  and  its  own  rules  of  legal  procedure,  and  to  complicate 
matters  still  further  the  defendant  in  each  case  had  not  merely  a 
right  to  his  own  forum  in  Egypt,  but  he  had  also  a  right  of  appeal 
to  a  court  in  his  own  country.  The  conflicts  and  delays  incidental 
to  such  a  chaotic  administration  of  justice  having  at  last  been 
found  intolerable,  and  the  Koran  forbidding  the  Ottoman  Govern- 
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ment  to  initiate  any  change  which  could  be  satisfactory  to  the 
Christian  nationalities,  a  Commission  of  the  Representatives  of 
the  United  States  of  America,  Austria,  France,  Great  Britain, 
Italy,  Prussia  and  Russia,  assembled  in  1870  under  the  presidency 
of  Nubar  Pacha  and  at  the  invitation  of  Ismael  Pacha^  at  that 
time  Khedive  of  Egypt,  for  the  purpose  of  studying  certain 
projects  of  judicial  reform  intended  to  put  an  end  to  what  the 
Khedive  considered  to  be  the  abuses  of  the  .Consular  Court 
system.  The  recommendations  of  this  commission  remained 
without  effect,  but  in  1873  a  new  commission  was  assembled  at 
Constantinople,  at  the  instance  of  Germany,  and  with  the  assent 
of  the  Ottoman  Porte,  comprising  representatives  of  the  United 
States  of  America,  Austria-Hungary,  Belgium,  France,  Great 
Britain,  Italy,  the  Netherlands,  Russia,  Spain,  Sweden,  and 
Norway.  Not  to  go  further  into  details,  the  results  of  the  delibe- 
rations  of  this  Commission  have  been  the  establishment  by  the 
Khedive  of  a  system  of  mixed  courts,  under  conventions  with 
the  European  Powers,  and  the  restriction  of  the  Consular  Court 
system  during  a  given  period  of  time  sufficient  to  allow  of  a 
satisfactory  test  of  the  working  of  the  mixed  courts,  and  to 
ascertain  whether  the  new  judicature  may  be  safely  permitted  to 
replace  permanently  the  ancient  Consular  Court  System.  It 
would  be  out  of  place  on  the  present  occasion  to  enter  into  the 
details  of  the  working  of  the  Egyptian  system  of  mixed  courts, 
which  has  undergone  a  probation  of  five  years,  under  a  decree 
of  the  Khedive,  of  January  6th,  1881,  prolonging  the  first  judicial 
period  until  February  ist,  1882,  and  is  entering  upon  a  second 
period  of  probation,  fiirther  than  to  observe  that  the  circum- 
stances of  Japan  are  very  difierent  from  those  of  Egypt,  seeing 
that  there  is  no  religious  difficulty  in  the  way  of  Japan  adopting 
a  code  of  law,  which  would  be  more  in  harmony  with  the  codes 
of  Europe  and  America  than  the  Egyptian  code  can  possibly  be, 
inasmuch  as  the  Egyptian  code  is  partly  founded  on  the  Koran, 
and  the  equity  of  the  Koran  is  very  different  from  the  equity  of 
European  codes. 

'*  There  can  be  no  doubt  that  the  institution  of  Special  Territorial 
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Courts  in  Japan,  of  which  the  members  should  be  partly  native 
and  partly  foreign,  would  be  a  step  far  in  advance  of  the  Egyptian 
system  of  mixed  courts,  which  will  always  be  an  anomaly,  only  to 
be  justified  by  the  anomalous  character  of  the  floating  population, 
which  congregates,  from  time  to  time,  in  that  'house  of  call' 
between  Europe  and  the  far  East  But  a  necessary  condition  for 
the  institution  of  Special  Territorial  Courts  in  Japan,  in  which 
causes  shall  be  heard  between  natives  and  foreigners  under  con- 
ditions, which  shall  recommend  them  to  foreigners  as  preferable 
substitutes  for  the  Consular  Court  system,  is  the  enactment  of  a 
satis&ctory  Code  of  Japanese  Law,  which  should,  in  civil  and 
commercial  matters,  be  in  harmony  with  the  general  principles  of 
European  and  American  Jurisprudence  in  such  matters. 

"  I  have  forborne  hitherto  to  touch  upon  the  criminal  juris- 
prudence of  Japan,  for  there  is  no  precedent  in  the  East,  as  far 
as  I  am  aware,  under  which  any  of  the  European  Powers  have 
consented  to  transfer  the  jurisdiction  heretofore  exercised  by  their 
Consuls  over  their  own  subjects  in  criminal  matters  to  tribunals, 
the  judges  of  which  should  be  of  mixed  nationality.  The  appre- 
ciation of  crime  in  the  East  and  in  the  West  differs  more  widely 
than  the  appreciation  of  civil  wrongs,  and  it  would  be  more 
difficult,  at  least  in  theory  it  would  seem  to  be  more  difficult,  to 
assimilate  the  penal  code  of  Japan  to  the  penal  codes  of  European 
States,  than  to  assimilate  its  civil  and  commercial  codes  to  those 
of  Europe.  Yet,  strange  to  say,  the  Japanese  Government  has 
not  shrunk  from  undertaking  the  more  difficult  task  of  assimilating 
its  penal  code  to  that  of  Europe,  before  it  has  completed  the 
revision  of  its  civil  and  commercial  codes.  It  was  only  at  our 
Conference  held  in  the  Guildhall  of  the  City  of  London  in  1879, 
that  Dr.  G.  A.  van  Hamel,  Counsel  to  the  Dutch  Ministry  of  War 
at  the  Hague,  brought  to  our  notice  the  fact,  that  the  Japanese 
Government  had  established  a  new  penal  code  in  187 1,  of  which 
a  summary  had  been  published  by  Mr.  Joseph  H.  Longford, 
of  H.B.M.'s  Legation.  This  summary  has  in  fact  been  printed 
amongst  the  Transactions  of  the  Asiatic  Society  of  Japan  for 
1877.     I  had  in  vain  endeavoured  to  procure  a  copy  of  this 
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summary  until  about  six  months  ago,  and  I  had  scarcely  finished 
its  perusal  and  arrived  at  the  conclusion  that  the  Code  of  1871 
would  not  be  satisfactory  to  Europeans,  wh^n  I  received  from 
Japan  copies  of  a  new  Penal  Code  and  of  a  new  Code  of 
Criminal  Procedure,  translated  from  the  original  Japanese  text 
into  French,  and  thus  readily  appreciable  by  European  Jurists. 
These  Codes  purport  to  have  been  promulgated  by  an  Imperial 
decree  of  the  seventh  month  of  the  thirteenth  year  of  Meiji,  and 
have  been  printed  at  the  Imperial  press  at  Tokio  in  the  third 
month  of  the  fourteenth  year  of  Meiji. 

'*  These  Codes  may  be  regarded  from  a  judicial  point  of  view  as 
being  quite  on  a  level  with  the  most  improved  modem  European 
Codes,  and  they  must  have  been  prepared  by  Conm:iissioners  who 
have  studied  carefully  the  Code  P^nal  of  France,  and  the  French 
Code  of  Criminal  Instruction,  for  without  being  servile  imitations 
of  either  of  these  Codes,  they  may  be  said  to  have  been  fiamed 
upon  their  model.  The  Penal  Code,  for  instance,  enacts  the 
punishment  of  death  in  the  case  of  treason  and  murder,  but  the 
punishment  is  by  hanging,  not  by  decapitation ;  so  far  it  differs 
from  the  French  Code,  but  it  adopts  the  same  distinction  between 
crimes  and  misdemeanours  and  minor  offences,  which  b  now  a 
general  feature  of  European  penal  law,  and  I  think  it  may  justly 
be  said  that  a  reasonable  spirit  of  humanity  pervades  its  provisions. 
Torture,  which  I  fear  we  must  admit  was  sanctioned  by  the  penal 
laws  of  most  of  the  Continental  States  of  Europe  down  to  the  end 
of  the  last  century,  is  in  no  case  authorised  in  Japan  by  the 
New  Code,  and  the  New  Code  is  so  far  decidedly  in  advance 
of  the  legislation  of  1871,  which  restricted  the  use  of  torture  in 
the  case  of  aged  and  very  young  persons,  but  did  not  abolish  it 
To  analyse  the  provisions  of  these  Codes  in  detail  would  be  to 
trespass  too  long  upon  your  time.  I  shall  be  content  with  citing 
to  you  the  second  article  of  the  first  chapter  of  the  Penal  Code, 
which  enacts  that '  no  act  shall  be  punished  except  in  virtue  of 
an  express  provision  of  the  Law.'  ('  Nul  fait  ne  pent  £tre  puni, 
si  ce  n'est  pas  en  vertu  d'une  disposition  expresse  de  la  LoL') 

^'  I  am  informed  that  the  Japanese  Government  have  in  course 
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of  prq)aiadoii  a  new  Civil  and  Commercial  Code.  I  cannot  hot 
anticipate  that  the  same  enlightened  spirit,  which  has  actuated 
that  Government  in  approving  so  remarkable  a  reform  of  its 
criminal  law,  will  influence  it  in  approving  a  civil  and  commercial 
code  and  a  code  of  dvil  procedure,  which  will  commend  themselves 
on  principle  to  European  and  American  residents  in  Japan  equally 
as  any  European  or  American  code,  and  in  practice  will  secure 
a  more  ccxtnplete  administration  of  justice  to  all  parties  than  the 
Consular  Court  sjrstem  can  accomplish.  A  system  of  Special 
Territorial  Courts,  of  which  the  judges  shall  be  partly  natives  and 
partly  foreigners,  would  be  a  necessary  condition  to  induce 
foreigners  not  to  avail  themselves  of  the  special  treaty  privileges 
which  they  now  enjoy  of  being  tried  before  their  own  judges 
according  to  their  own  law. 

**  The  stages  of  transition  through  which  foreign  commerce  is 
passing  in  Japan  are  not  unlike  the  stages  of  transition  through 
which  the  commerce  of  foreigners  in  England  had  to  pass  during 
the  reigns  of  the  Plantagenet  kings.  I  wiU  take  the  case  of  the 
merchants  of  Flanders  for  an  example,  whose  imports  of  woollen 
cloth  were  probably  more  valuable  than  the  wines  which  the 
merchants  of  Gascony  and  of  the  Rhine  imported,  and  whose 
exports  of  English  wool  to  feed  their  manufactures  of  cloth  were 
proportionate  to  their  imports.  The  commerce  of  the  Flemings 
was  confined  for  many  years  to  certain  towns  of  England  known 
as  the  Staple-Towns,  precisely  as  at  present  the  commerce  of 
foreigners  in  Japan  is  confined  to  certain  Treaty-ports.  In 
England,  where  trial  by  jury  has  been  firom  time  immemorial  the 
ordinary  mode  of  trial  both  in  criminal  and  in  civil  causes,  a 
mixed  jury  was  introduced  at  a  very  early  period  in  the  Staple- 
Towns  by  Royal  Charter,  and  subsequently,  when  legislation  had 
in  such  matters  passed  into  the  hands  of  Parliament,  it  was 
enacted  by  a  Statute  of  the  Realm  (27  Edw.  III.  ch.  8),  known 
as  the  Statute  of  the  Staple,  that  where  both  plaintifif  and  defend- 
ant were  foreigners,  the  jury  should  be  all  foreigners,  and  where 
one  was  a  foreigner  and  the  other  a  native,  the  jury  should 
consist  half  of  foreigners  and  half  of  natives,  and  this  kind  of  jury 
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was  known  down  to  very  recent  tiroes  by  the  characteristic  title  of 
a  jury  de  medietate  lingua.  It  is  thus  obvious  that  a  territorial 
Court  in  Japan,  of  which  the  members  should  be  partly  natives 
and  partly  foreigners,  would  be  no  novelty  in  the  history  of 
judicial  institutions^  and  the  example  of  £ngland  may  be  cited 
as  showing  that  such  courts  have  been  held  in  England  to  work 
no  derogation  to  the  sovereign  rights  of  the  Crown,  and  that 
their  institution  proved  to  be  highly  favourable  to  the  admini- 
stration of  international  justice,  and  tended  in  remote  times  to 
promote  the  legitimate  interests  of  international  commerce." 

Mr.  H.  W.  Freeland  said  :  ''  I  have  listened  with  the  greatest 
possible  satisfaction  to  the  contents  of  the  paper  which  Sir  Travers 
Twiss  has  just  read.  Having  mjrself  at  Frankfort  read  a  paper  on 
the  mixed  Tribunals  of  Egypt,  a  subject  not  identical  with,  but 
analogous  to,  the  subject  now  under  discussion,  I  well  know  the 
difficulties  which  the  preparation  of  such  a  paper  involves.  There 
are  in  Egypt,  besides  the  Native  Courts,  eighteen  separate  Con- 
sular jurisdictions ;  and  we  are  now  told  that  in  Japan  there  are 
fifteen  such  jurisdictions  independently  of  the  Native  Courts. 
From  the  English  Consular  Court  there  is  an  appeal  to  the  Court 
at  Shanghai  and  thence  to  the  English  Privy  Council.  I  beheve 
that  in  thjs  other  cases  the  appeal  is  to  the  respective  Home 
Governments.  Hence,  and  for  the  reasons  given  by  Sir  Travers 
Twiss,  where  Japanese  subjects  and  the  subjects  of  different 
nationalities  are  involved,  there  arise  not  only  endless  complicity 
and  confusion,  but  there  is  sometimes,  as  in  Egypt,  a  total  failure 
of  justice.  In  presence  of  these  difficulties,  and  as  a  basis  for  the 
ultimate  substitution  of  Japanese  Courts  for  conflicting  consular 
jurisdictions,  the  new  Japanese  Codes  of  Penal  Law  and  Criminal 
Procedure  have  been  formed.  As  Sir  Travers  Twiss  has  kindly 
lent  me  these  Codes,  I  have  devoted  some  time  since  yesterday  to 
a  study  of  their  contents.  As  torture  has  only  been  abolished  in 
Japan  at  a  period  comparatively  recent — I  believe  in  1876 ;  as 
legal  proceedings  have  not  been  public,  permission  to  hear  them 
having  been  necessary ;  as  legal  assistance,  if  allowed,  has  been 
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unduly  restricted,  and  as  no  cross-examination  has  been  permitted, 
I  naturally  turned  my  attention  first  to  the  Code  of  Criminal  Pro- 
cedure as  the  most  important  of  the  two  Codes,  and  have  carefully 
read  through  the  three  last  of  the  four  divisions  of  Book  IV.  The 
first  chapter  of  Book  IV.  comprises  General  Provisions.  The 
second  chapter  relates  to  procedure  and  judgment  in  the  matter 
of '  Contraventions.'  The  third  chapter  to  procedure  and  judg- 
ment in  the  case  of  *  Ddlits.'  The  fourth  chapter  to  procedure 
and  judgment  in  the  case  of '  Crimes.'  Speaking  generally,  these 
classifications  may  be  said  to  bear  some  analogy  to  our  division 
of  offences  into  offences  summarily  punishable — ^misdemeanours 
and  felonies.  Without  pretending  to  say  how  far  all  the  objections 
to  the  former  Japanese  systems  of  procedure  have  been  removed, 
I  must  say  that  the  three  divisions  of  the  Code  of  Criminal  Pro- 
cedure before  referred  to  will  compare  fiivourably  with  the  systems 
of  criminal  procedure  now  in  force  in  Europe  and  America.  I  am 
not  quite  sure  that  we  might  not,  in  England,  adopt  with  advan- 
tage some  of  their  provisions.  Among  the  most  interesting  of  the 
provisions  are  those  providing  safeguards  for  the  accused,  and 
those  which  relate  to  the  right  of  appeal  and  to  the  procuring  of 
testimony,  and  the  provision  of  safeguards  for  witnesses.  Let  me 
instance  one  provision  referring  to  procedure  in  police-<:oiuts 
(simple  police).  Chapter  iL,  sect  (of  Code)  322 — *  The  summons 
shall  set  forth  the  name,  prenom  (in  English,  Christian  name),  pro- 
fession, and  domicile  of  the  accused,  the  day  on  which,  and  the 
hour  at  which,  he  must  appear  to  answer  the  charge,  the  facts  on 
which  the  prosecution  is  founded,  and  the  right  of  the  accused  to 
be  represented  by  counsel  before  the  Tribunal.  If  the  facts 
charged  against  him  have  not  been  specified  in  the  summons,  he 
may,  on  being  informed  of  them  at  the  hearing,  if  he  has  not  sum- 
moned the  Mdtnesses  necessary  for  his  defence,  demand  a  further 
delay  of  two  days  to  enable  him  to  call  witnesses  and  prepare  his 
defence.  Clause  338  of  the  Code  contains  provisions  as  to 
appeals  to  the  Correctional  Tribunal.  Chapter  iv.  relates  to 
provisions  as  to  judgment  and  procedure  in  cases  brought  before 
the  Criminal  Court  (Cour  Criminelle),     Clause  377  of  chapter  iu 
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provides  that  a  copy  of  the  indictment  {acte  (Taccusatum)  shall  be 
delivered  to  the  accused  five  days  at  least  before  the  case  is  called 
on  for  hearing.  Twenty-four  hours  after  this  notification  the  Pre- 
sident of  the  Court  is  to  interrogate  the  accused  (Clause  378)  on 
the  facts  of  the  case.  If  the  accused  has  not  ahready  engaged 
counsel  for  the  defence,  the  President  is  to  select  one  for  him  (to 
act)  {(t office)  from  among  the  barristers  practising  in  his  Court  If 
the  accused  has  not  been  defended  by  counsel,  any  sentence  pro- 
nounced against  him  is  declared  void  by  Clause  381.  The  next, 
Clause  382,  provides  for  free  communication  between  the  accused 
and  his  counsel  The  next  two  clauses  provide  for  the  furnishing 
of  the  list  of  witnesses,  and  it  is  specified  that  witnesses  not  men- 
tioned in  the  list  can  only  be  heard,  unless  with  the  consent  of  the 
accused,  for  the  purpose  of  giving  mere  explanatory  information. 
Clause  388  provides  that  discrepancies  in  the  statements  made  by 
the  accused  shall  not  be  a  bar  to  the  proceedings  if  his  identity  is 
clearly  established.  Clauses  388  and  393  provide  that  the  wit- 
nesses shall  be  called  separately  into  Court  and  examined,  and  at 
the  close  of  each  deposition  the  President,  if  he  has  assented  to 
this  course,  is  to  ask  the  accused  if  he  wishes  to  make  any  state- 
ment respecting  it  I  am  informed  that  the  judge  may  question 
witnesses,  but  that  no  cross-examinations  by  counsel  are  allowed. 
Clause  395  contains  a  curious  provision.  The  President  may 
order  the  accused  to  withdraw,  if  he  thinks  that  in  his  presence 
fear,  hatred,  or  affection  will  influence  a  witness.  The  testimony 
is  to  be  read  over  to  the  accused  when  he  returns  into  Court,  and, 
at  the  discretion  of  the  President,  the  accused  may  make  a  state- 
ment with  respect  to  it  I  understand  that  in  future  the  proceed- 
ings in  criminal  matters  are  to  be  public  Having  made  these 
few  and  necessarily  imperfect  comments  on  the  general  cha- 
racteristics and  on  some  of  the  details  of  the  Code  of  Criminal 
Procedure,  I  venture  to  ask  the  Association  to  adopt  the  two 
following  resolutions : — 

"  Firstly,  That  this  Association  has  heard  with  the  greatest  satis- 
faction the  statement  made  by  Sir  Travers  Twiss  that  the 
Japanese  Government  have  framed  and  promulgated  a  new 
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Code  of  Penal  Laws  and  a  new  Code  of  Criminal  Pro- 
cedure, which  have  been  brought  before  the  members  of 
this  Association. 
*^  Secondly,  That  this  Association,  without  pronouncing  any 
opinion  on  the  details  of  the  provisions  of  the  respective 
Codes^  recognises  in  the  fact  of  their  promulgation  a  noble 
effort  on  the  part  of  an  enlightened  Government  to  bring 
its  laws  into  harmony  with  the  requirements  of  justice,  of 
humanity,  and  civilisation." 

Mr.  Stuart  Lane  (English  Secretary  of  the  Japanese  Legation 
in  London),  said  that  in  the  absence  of  explicit  instructions  on 
the  subject,  he  was  prevented  by  his  diplomatic  position  from 
entering  into  a  discussion  on  the  valuable  and  interesting  paper  of 
Sir  Travers  Twiss.  He  was  not  able  to  say  how  far  any  such 
scheme  as  the  one  now  suggested  by  the  learned  Vice-President 
would  meet  the  views  of  the  Japanese  government,  but  he  might 
safely  assure  the  Conference  that  that  government  would  welcome 
any  practicable  system  which  would  ameliorate  the  present 
defective  condition  of  the  jurisdiction  affecting  foreigners  in 
Japan,  which  was  wrong  in  principle,  unjust  in  operation,  and  as 
regarded  many  Powers  practically  unworkable.  The  Japanese 
government  desired  that  the  question  should  be  fully  and  fairly 
investigated,  and  they  would  be  grateful  to  Sir  Travers  Twiss 
for  having  conduced  to  this  result 

Mr.  J.  Hinds  Palmer,  M.P.,  expressed  a  hope  that  the 
European  countries  would  not  hesitate  in  assisting  Japan  by  every 
possible  means  in  their  power  in  their  endeavour  to  assimilate  the 
laws  of  that  country  with  the  most  mature  systems  of  law  known 
to  the  civilised  races. 

Dr.  van  Hamel,  in  seconding  the  motion  of  Mr.  Freeland, 
said  that  he  had  great  pleasure  in  supporting  Mr.  Freeland. 
The  great  difficulty  Japan  had  to  contend  with  was  the  resistance 
experienced  in  Japan  to  any  alteration  in  the  criminal  procedure, 
and  the  further  difficulty  on  the  part  of  the  European  countries  to 
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pennit  the  Courts  of  Japan  to  administer  the  Criminal  law  as 
against  Europeans.  The  inability  of  Japanese  judges  to  accom- 
modate themselves  to  the  change  appeared  to  him  a  most  serious 
obstacle. 

Sir  Travers  Twiss  remarked  that  the  principal  object  he  had 
in  view  was  to  establish  a  kind  of  mixed  Tribunal,  not  composed 
of  the  Consul  and  Japanese  judges,  but  of  foreigners  selected 
by  the  Japanese  Government  to  hold  the  office  of  judges,  in 
combination  with  Japanese  judges. 

The  motion  was  then  put  to  the  meeting  and  carried  unani- 
mously. 

Mr.  Henry  Richard,  M.P.,  then  submitted  the  following 
resolution : — 

"  That  this  Conference  has  listened  with  great  interest  to  the 
suggestion  contained  in  the  paper  of  Sir  Travers  Twiss, 
that  as  a  measure  of  transition  a  system  of  special  ter- 
ritorial courts,  of  which  the  judges  shall  be  partly  natives 
and  partly  foreigners,  shall  be  established  in  Japan,  an 
idea  which  the  Conference  respectfully  suggests  as  worthy 
of  the  consideration  of  the  authorities  of  that  country." 

In  speaking  in  support  of  his  motion,  Mr.  Richard  said  the 
object  he  had  in  view  was  to  bridge  over  the  chasm  that  severed 
those  far-distant  Oriental  races  from  the  Western  races.  Japan 
had  shown  itself  not  only  capable  of  adopting  modem  civilisation, 
but  that  it  possessed  the  eneigy  to  face  the  change.  The  late 
settlements  of  disputes  with  China  proved  that  the  principle  of 
ending  disputes  by  reference  and  arrangement  was  clearly  under- 
stood by  this  rapidly-advancing  race. 

Judge  Peabody,  in  seconding  the  motion,  said  that  in  the 
United  States  the  progress  made  by  Japan  was  fully  understood, 
and  that  he  believed  every  effort  would  be  made  in  his  country  to 
aid  this  race  of  Orientals  in  its  efforts  to  enter  the  ranks  of  civilised 
countries. 
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The  Honorary  Secretary  stated  that  he  held  a  letter  in  his  hand 
from  the  Hon.  John  Scott,  Judge  of  the  mixed  Court  at  Alex- 
andria, expressing  his  regret  that  he  could  not  attend  and  bring 
before  the  meeting  a  paper  he  had  prepared  on  the  Mixed 
Tribunals  of  Egypt 

Dr.  WxNDT  then  moved,  in  reference  to  the  question  of  extra- 
dition,  the  following  resolution  : — 

''That  the  resolution  of  the  Institut  du  Droit  International 
referred  to  in  the  discussions  on  Mr.  D.  D.  Field'?  resolu- 
tion on  Extradition  be  printed  and  circulated  with  the 
report  of  the  proceedings  of  this  Conference." 

Judge  Peabody  having  seconded  the  motion,  it  was  carried 
unanimously.* 

The  meeting  then  adjourned. 

On  the  reassembling  of  the  meeting  at  2  p.m.,  Mr.  D.  D.  Field 
in  the  chair. 

The  Honorary  Secretary,  in  the  absence  of  Mr.  C.  H.  E.  Car- 

*  Extract  from  Resolutions  Toted  by  the  Institute  of  Internatioiu]  Law  at 
Oxford  in  the  month  of  September,  1880. 

Resolution  XIII.  L' Extradition  ne  pent  avoir  lieu  pour  faits  politiques. 

Resolution  XIV.  L'Etai  requis  appr^cie  souTerainement  d'apr^s  les  cir- 
oonstances,  si  le  fait,  i  raison  duquel  reztradition  est  r^lam^e,  a  ou  non  un 
caract^  politique. 

Dtns  cette  appr^ation,  il  doit  s'ioipirer  des  deux  id^es  suivantes  : 

{a)  Les  faits  qui  r^nissent  tous  les  caract^res  de  crimes  de  droit  commun 
(assasinats,  incendies,  toIs)  ne  doivent  pas  ^tre  except^  de  VExtradition,  k 
niton  settlement  de  I'mtention  politique  de  leurs  autenrs  ) 

{i)  Pour  appr^er  les  faits  commis  au  cours  d'une  rebellion  politique,  d'une 
insurrection,  ou  d'une  ^erre  civile,  il  faut  se  demander  s*ils  seraient  ou  non 
excises  par  les  usages  de  la  guerre. 

Resolution  XV.  En  tout  cas,  Textradition  poor  crime  ayant  tout  k  la  fois  le 
caract^re  de  crime  politique  et  d^  crime  de  droit  commun  ne  devra  ctre 
accordee,  que  si  I'Etat  requ^rant  donne  Tassurance  que  I'extrad^  ne  sera  pas 
juge  par  des  tribunaux  d'exception. 
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MICHAEL,  the  Secretary  of  the  Committee  on  International  Copy- 
right, read  the  report  of  the  Committee  on 

International  Copyright, 

"  Since  the  Berne  Conference  of  the  Association,  the  question  of 
International  Copyright  has  presented  itself  for  discussion  practi- 
cally under  two  forms,  viz.  (i)  that  of  the  Anglo-American  Draft 
Treaty,  and  (2)  that  of  the  Franco-Spanish  Convention  of  1880. 
Of  these,  the  first  is  still  under  discussion,  and,  if  we  may  judge 
by  the  opinions  which  have  been  expressed  in  Parliament  and 
elsewhere,  does  not  seem  to  be  considered  very  likely  to  come  to 
actual  fruition.  The  second  is  in  force,  and  has,  moreover,  been 
adopted  by  the  Lisbon  International  Literary  Congress  as  a 
desirable  basis  for  future  International  Conventions. 

'*  The  Anglo-American  proposal,  due,  in  part  at  least,  to  the 
initiation  of  our  own  American  colleagues,  is  naturally  interesting 
to  us  as  a  body.  But  it  did  not  seem  advisable  that  we  should 
take  any  corporate  action  in  a  matter  which  was,  and  under  the 
special  circumstances  most  properly  so,  of  transatlantic  initiation. 
It  seemed  only  necessary  that  our  exact  relation  to  the  Draft 
Treaty  should  be  clearly  defined,  and  that  relation  was  so  defined 
by  me,  as  Secretary  to  our  International  Copyright  Committee, 
at  the  meeting  of  British  authors  and  publishers  convened  on  the 
1 2th  February  last  by  the  English  Committee  of  the  International 
Literary  Association.  Having  made  my  statement  as  to  the 
origin  of  the  American  Draft  Treaty,  in  so  far  as  it  arose  out  of 
the  action  of  our  American  colleagues,  the  Hon.  John  Jay, 
General  James  Grant  Wilson,  and  Mr.  Nathan  Appleton,  in 
redemption  of  their  pledge  given,  at  our  London  Conference  of 
1879, 1  expressed  my  intention  of  abstaining  from  taking  part  in 
any  vote  which  might  be  proposed  to  the  meeting.  And  I 
accordingly  simply  watched  the  proceedings  and  took  note  of 
the  feeling  of  the  meeting,  which  I  may  here  state  briefly  as 
friendly  to  the  passing  of  a  Convention,  but  dissatisfied  with  the 
principal  features  of  the  American*  Draft  I  subsequently  formed 
one  of  the  deputation  appointed  by  the  meeting  of  authors  and 
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publishers  to  wait  upon  Mr.  Chamberlain,  and  on  that  occasion 
took  some  part  in^  the  informal  discussion  of  the  subject,  which 
the  President  of  the  Board  of  Trade  invited 

"  Here,  it  seems  to  me,  the  practical  interest  of  the  American 
proposals  may  for  the  present  be  said  to  have  closed.     That 
interest  may,  and  probably  will,  revive  at  a  later  date,  and  in  a 
somewhat  different  shape.     But  it  is  worthy  of  remark  that  in 
their  memorandum  to  the  Department  of  State,  which  originated 
the  present  movement,  our  American  colleagues  themselves  only 
put  forward  their  scheme  tentatively,  as  one  which  might  be  tried, 
at  least  for  a  time ;  but  which  thereby  confessedly  did  not  repre* 
sent  their  own  full  views.     Even  should  the  present  negotiations 
fall  through,  however,  we  should  be  fully  justified  by  the  interest 
which  has  been  evinced  in  the  proposal,  in  asking  our  American 
friends  and  fellow-workers  to  keep  the  question  open,  and  to  test 
the  pulse  of  their  countrymen,  so  as  to  choose  a  fit  moment  for 
bringing  forward  a  draft  amended,  in  the  general  direction  of 
English  and  Continental  criticism,  to  meet  the  requirements  of 
both  sides  of  the  Atlantic     It  is,  unfortunately,  very  difficult,  if 
not  impossible,  to  keep  a  certain  personal  element  out  of  the 
discussion  of  Anglo-American  Copyright,  and  this  apparently 
irrepressible  element  was  not  absent  at  the  meeting  of  British 
authors  and  publishers.     Doubtless  grievances  innumerable  exist 
under  the  present  absence  of  all  legal  protection,  and  the  veiy 
highest  form  of  *  courtesy  Copyright '  is  but  a  poor  substitute  for 
a  Copyright  secured  by  Convention.    But  it  is  scarcely  probable 
that  the  detailing  of  hard  cases,  in  which  individual  authors  have 
suffered,  will  avail  to  settle  the  question.     Nothing  short  of  a 
conviction  that  the  passing  of  a  Convention  would  be  the  best 
thing  for  both  sides  will  really  avail,  and  that  means  that  public 
opinion  must  be  levelled  up  to  this  conviction.     Now  the  absence 
of  such  a  public  opinion  in  the  United  States  is  precisely  what  I 
have  constantly  found  the  burden  of  the  complaints  of  an  influen- 
tial American  supporter  of  International  Copyright,  the  Publisher^ 
Weekly^   of  New  York,  whose    steady  advocacy  alike  of  the 
nghteousness  and  the  expediency  of  an  International  Convention 
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I  am  glad  thus  publicly  to  acknowledge.  For  if  we  had  no 
friends  in  the  United  States  beyond  those  who  are  of  our  own 
house,  so  to  speak,  we  should  have  a  slenderer  probability  of 
ultimate  success.  And  it  is  necessary  that  our  immediate  friends 
in  the  States  should  not  be  discouraged  if  the  present  proposals 
should  fall  through,  but,  on  the  contrary,  redouble  their  efforts  to 
create  and  inform  American  public  opinion.  The  requirement 
for  Copyright  of  a  fresh  setting  up,  or,  as  it  is  called  in  the  Draft, 
'  manufacture/  of  the  English  work  in  the  United  States,  does 
not  meet  with  much  favour  in  England.  And  the  time  proposed 
to  be  allowed  to  the  English  author  for  making  his  arrangements 
with  an  American  publisher  is  as  little  acceptable.  The  Board  of 
Trade  had  suggested  six  months  instead  of  three ;  the  meeting  of 
authors  and  publishers  wished  for  twelve.  The  arrangements  as 
to  deposit  and  registration  are  perhaps  matters  rather  of  detail 
than  of  principle ;  but  it  may  be  as  well  to  remember  that  the 
general  tendency  on  the  Continent  of  Europe  seems  to  be  in 
favour  of  minimising  these  requirements.  And  the  English  law 
itself  may  have  been  altered  before  any  Convention  can  be 
arranged  between  Great  Britain  and  the  United  States.  The 
working  of  the  existing  English  law  on  these  points  seems  to  be 
admitted  on  all  hands  to  be  unsatisfactory.  I  wish  I  could  think 
that  there  was  much  likelihood  of  its  being  speedily  amended. 
For  it  is  obvious  that  weak  points  in  Municipal  Copyright  law  lead 
up  directly  to  weak  points  in  International  Copyright  Conventions. 
Under  present  circumstances,  it  will  probably  be  thought  not 
unprofitable  work  to  study  the  general  tenor  of  the  Franco- 
Spanish  Convention,  in  order  that  our  Conference  may  consider 
how  far  it  seems  to  deserve  the  position  which  the  International 
Literary  Congress  would  assign  it,  viz.,  that  of  a  model  Copyright 
Convention. 

"  It  may  be  well  to  note  that  Copyright  legislation  had  been,  for 
some  time  previous  to  the  conclusion  of  the  present  Convention, 
under  consideration  by  the  Spanish  Cortes.  The  then  existing 
municipal  law  was  antiquated :  its  reform,  perhaps,  in  some  re- 
spects, it  would  not  be  incorrect  to  say,  its  revolutionising,  was 
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largely  desired.  So  Committees  of  Cortes  were  appointed,  and  a 
Draft  Law  was  drawn  up,  the  text  of  which  was  much  discussed 
in  the  Legislative  Section  of  the  First  International  Literary  Con- 
gress, held  in  Paris  in  1878.*  Attending  that  Congress,  and 
attaching  myself  to  the  work  of  the  Legislative  Section,  I  was 
struck  with  several  of  the  features  of  the  Spanish  Draft,  and  have 
not  been  surprised  to  find  it  speedily  followed  up  by  an  Inter- 
national Convention  which  has  met  with  so  much  acceptance, 
from  a  point  of  view  widely  prevailing,  as  it  seems,  on  the  Con- 
tinent It  may  be  well  now  to  take  a  brief  glance  at  the  salient 
features  of  the  Franco-Spanish  Convention,  of  which  the  full 
French  text  has  been  printed  by  our  colleague,  M.  Clunst,  in 
the  Journal  de  Droit  IntemaHonal  Privk^  1880,  pp.  621  seq. 
(Paris,  Marchal,  Billard  et  C>* ) ;  and  also  in  the  Bulletin  de 
r Association  Litter€ure  Internationale  (Paris,  Rue  Vivienne  51, 
Nos.  9  and  10.  Third  Session :  Sept-Nov.  1880).  The  Spanish 
text  is  printed  in  the  Revista  de  los  Tribunates  (Madrid, 
Gongora  y  C**),  for  8  Sept  1880.  The  first  point  which  seems 
to  deserve  to  be  brought  out  is  that  by  Art.  i.  Authors  or  their 
legal  representatives  {ayants-cause)  on  proof  of  their  rights,  or  as 
the  entire  or  partial  cession  thereof,  in  one  of  the  two  contracting 
States,  are  to  enjoy  corresponding  rights  in  the  other  State,  on 
this  sole  condition,  and  without  any  further  formality.  Such  a 
provision  strikes  at  the  root  of  all  the  difficulties  which  are  fre- 
quently raised  in  regard  to  deposit  and  registration  in  other 
countries  than  that  of  original  publication.  It  may  be  said  that 
it  also  strikes  at  the  root  of  safeguards,  and  it  may  be  well  to 
inquire  whether  our  Association  is  willing  to  indorse  this  article, 
or  whether  it  would  prefer  a  modification  in  the  following  sense, 
which  has  occurred  to  me  on  study  of  the  Franco-Spanish  Con- 

*  A  translation  of  the  Spanish  Draft  Law  was  made,  durante  Congressu, 
at  Paris,  by  M.  Germond  de  Lavigne.  Since  then  a  French  version  of  the 
texi  of  the  law,  as  finally  passed  by  the  Cortes,  has  been  published  by  the 
Social  de  U^slation  Compark  of  Paris,  in  its  Annuaire  de  U^islation  Etrattgire 
for  1880  (Paris :  Cotillon),  from  the  pen  of  M.  Delalande,  Substitute  of  the 
Procurator  of  the  Repnblic  at  Nogent-le-Rotrou.  1  he  Convention  was  signed 
16th  June,  1880,  approved  by  the  Law  of  20th  July,  and  promulgated  by  the 
Decree  of  22nd  July  following. 
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vention.     If  it  could  be  agreed  upon,  as  a  matter  of  principle, 
that  Registration  should  be  confided  to  a  government  department, 
I  do  not  see  why  such  department  should  not,  either  immediately, 
or  at  stated  times,  be  bound  to  transmit  to  the  corresponding 
department  of  any  State  with  which  we  might  have  a  Convention, 
official  copies  of  the  title  and  name  of  author  of  every  work  so 
registered  in  our  country,  reciprocity  being  observed  by  the 
foreign  country.      This  would,  I  conceive,  throw  little  or  no 
additional  work  on  the  respective  registration  offices,  as  the 
original  entries  could  be  reproduced,  to  any  extent  desired,  by 
some  of  the  various  modem  processes  in  use  for  that  purpose. 
I  think  it  worth  while  to  throw  out  this  suggestion,  firstly,  be- 
cause I  am  not  sure  that  our  Association  would  accept  the  exact 
terms  of  the  Franco-Spanish  Treaty ;  secondly,  because  I  doubt 
whether  we  shall  establish  registration  on  a  satisfactory  basis  in 
our  own  country  until  it  is  placed  in  the  hands  of  a  government 
department;*  thirdly,  because  I  believe  my  amendment  might 
perhaps  meet  difficulties  which  may  reasonably  be  urged.     By 
Art  3  of  the  Franco-Spanish  Treaty,  the  author  enjoys  in  both 
contracting  States  the  same  rights  over  the  translation  of  his  work 
as  over  the  original,  and  for  the  same  period.    This,  so  far  as  I 
know,  goes  beyond  any  previous  Convention^  in  thus  extending 
the  duration  of  the  author's  right  in  regard  to  the  authorising  of 
translations.    It  is  only  too  true  that  in  most  Conventions,  and 
by  most  Legislations,  translation  is,  it  may  well  be  said,  scarcely 
protected  at  all.    But  it  may  be  a  question  whether  our  Associa- 
tion would  go  the  length  of  assigning  the  same  limits  of  time  for 
translation  as   for   reproduction.     The  Franco-Spanish  Treaty 
allows  both  rights  for  the  authors'  life  and  fifty  years  after,  being 
the  term  of  the  French  Law  of  Copyright    We  can  all  understand 
and  sympathise  with  the  protection  of  the  author's  right  of  trans- 
lation so  long  as  he  is  able,  ex  hypothesis  to  exercise  personal 

*  Whether  the  British  Museum,  or  a  department  specially  created,  is  not 
here  a  material  point  The  creation  of  a  special  office  and  department  formed 
a  part,  I  may  perhaps  be  allowed  to  mention,  of  the  orijTinal  scheme  of 
Mr.  G.  W.  Hastings,  M.P.,  President  of  Council  of  the  Social  Science  Associa- 
tion,  in  his  Bill  now  before  Parliament,  but  it  was  abandoned. 
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supervision  over  it  But  when  he  is  dead,  and  can  no  longer 
supervise  the  translation,  might  not  the  right  then  become  pubiid 
juris  f  Art  4  is  perhaps  somewhat  too  sweeping,  in  forbidding 
all  reproduction  of  articles  other  than  political,  in  journals  or 
periodicals,  without  the  author's  consent  Take  the  case  of  a 
literary  or  scientific  article,  in  a  foreign  journal  or  periodical, 
which  it  may  be  thought  desirable  to  bring  before  the  notice  of  a 
litersoy  or  Scientific  Society,  at  an  early  meeting.  Time  may 
press:  the  foreign  author  may  not  have  signed  his  real  name 
(the  literary  pseudonym  is  very  common  abroad),  and  before  he 
can  be  communicated  with  and  his  permission  be  obtained,  the 
fitting  moment  may  have  gone  by.  Such  cases  might  well  occur, 
for  instance,  in  connection  with  meetings  of  the  British  Associa- 
tion or  the  Social  Science  Congress,  and  would  seem  to  defeat 
the  true  object  of  Copyright  Art  7,  which  guarantees  the 
reciprocal  communication  of  laws,  decrees,  &&,  afiecting  intel- 
lectual property,  might  perhaps  be  extended,  if  thought  desirable, 
so  as  to  include  that  reciprocal  communication  of  registration  df 
works,  which  I  have  suggested  in  discussing  Art  i. 

'*  The  Franco-Spanish  Treaty  contains  the  most  favoured  nation 
clause,  and  it  extends  to  the  colonies  of  both  the  contracting 
powers.  The  Convention  between  France  and  San  Salvador* 
(printed  in  the  'Bulletin'  of  the  International  Literary  Asso- 
ciation, Nos.  9  and  10^  Sept-Nov.  1880),  of  nearly  the  same 
date  and  tenor  as  that  between  France  and  Spain,  deserves  special 
mention  here  as  an  example  of  International  Law  being  practi- 
cally the  parent  of  Municipal  Law.  There  was,  it  is  understood, 
at  the  time  of  the  passing  of  the  Convention,  no  Copyright  Law 
in  existence  in  the  Republic  of  San  Salvador ;  but  the  Minister- 
Resident  in  Paris,  M.  Torres  Caicedo,  who  may  be  remembered 
by  some  of  our  members  as  having  taken  an  active  part  in  the 
International  Literary  Congress  held  in  London  in  1879,.  thought 

•  Signed  9th  June,  1880,  but  not  approved  by  the  French  Chambers  as 
late  as  March,  188 1.  M.  Clunet's  views  on  this  point  are  weU  known  to  our 
members.  Brief  comments  on  the  Treaties  with  Spain  and  S.  Salvador,  by 
M.  Louis  Renault,  will  be  found  in  the  Revue  de  Droit  Inttrnational  (Brussels), 
1880,  p.  459,  and  1881,  p.  220. 
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he  might  benefit  his  fellow-countiymeii  by  making  diplomacy  take 
a  step  in  advance  of  Municipal  Law.  And  we  cannot  but  be 
grateful  to  him  for  setting  so  good  an  example.  Owing  to  the 
somewhat  novel  circumstances  under  which  it  was  concluded,  the 
Salvador  Convention  has  some  features  peculiar  to  itself  It  not 
only  confers  upon  the  citizens  of  San  Salvador  rights  which  they 
previously  did  not  enjoy  (save  in  the  sense  in  which  they  may  be 
said  to  have  had  a  copyright  under  the  Law  of  Nature,  whatever 
that  may  amount  to),  but  it  also,  and  of  necessity,  fixes  the 
duration  of  that  right  The  period  so  fixed  is,  as  might  be 
expected,  that  of  the  French  Copyright  I^w,  viz.,  the  author's 
life  and  fifty  years,  as  in  the  Spanish  Treaty.  There  are  some 
slight  variations  of  wording.  For  instance,  and,  as  it  may  seem, 
rather  oddly,  the  law  as  to  translation  is  said  to  be  for  the  benefit 
— not  of  the  author,  as  would  appear  from  the  language  of  the 
Spanish  Convention — but  for  that  of  the  translator.  It  is  difficult 
not  to  raise  a  question  as  to  whether  this  is  the  real  purport  of  the 
article.  For  the  entire  assimilation  of  translations  to  the  Original 
wofflsseems  certainly,  primd  fade^  to  be  in  favour  of  the  author 
rather  than  of  the  translator. 

'^  The  provision  which  has  already  been  criticised  in  the  Spanish 
Treaty,  with  regard  to  the  reproduction  or  translation  of  articles, 
other  than  political,  in  journals  or  periodicals,  is  found  also  in  the 
Convention  with  San  Salvador.  The  article  as  to  the  rights  of 
heirs  and  legal  representatives  contains  in  the  Salvador  Treaty 
the  remarkable  addition  of  ^irregular  successors  (suaxsseurs 
irrtguUers)^  probably  due  to  some  peculiarity  in  the  Municipal 
Law  of  Succession  of  the  Republic  of  San  Salvador.  The  same 
article  specifies  gift  as  well  as  bequest  among  the  modes  of 
cession  of  Copyright  tmder  the  Convention.  Exhibition  {eocpo- 
sition)^  clearly  in  the  sense  of  exhibition  with  a  view  to  sale,  is 
specifically  prohibited,  and  that  whether  the  unauthorised  copies 
so  exhibited  or  sold  shall  have  been  imported  from  the  country  of 
one  of  the  contracting  powers,  or  from  some  other  country.  A 
minimum  and  maximum  of  fine  is  laid  down,  and  is  the  same  for 
piracy  itself  and  for  the  sale  or  exhibition  of  pirated  works.     This 
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fine  is  doubled  in  the  case  of  renewed  infractions  of  the  law 
(rUidive),  Confiscation  is  also  enforced,  the  produce  thereof  to 
go  to  the  defrauded  author.  Power  is  reserved  to  the  competent 
authority  to  exercise  surveillance  over,  or  to  prohibit  the  sale  or 
importation  of^  any  work,  within  the  limits  of  the  competence  of 
such  authority.  This,  it  may  be  imagined,  is  intended  principally 
to  save  the  case  of  hjrpothetical  publications  contra  honos  mores^ 
or  contra  rem  pubUcam.  Here  I  may  close  my  analysis  of  what 
is  in  some  respects  a  very  remarkable  piece  of  diplomacy. 

"  I  do  not  know  that  there  is  anything  else  bearing  upon  Copy- 
right at  the  present  moment  current  in  the  diplomatic  world  to 
which  it  would  be  proper  to  draw  the  attention  of  our  Conference. 
The  proposed  Convention  between  Great  Britain  and  the  United 
States,  if  agreed  upon  between  the  two  countries,  would  no  doubt 
be  but  a  first  step  towards  a  more  satisfiictpry  Convention  of  the 
future.  But  it  has  seemed  right,  in  a  cause  partly  that  of  our  own 
colleagues,  to  be  a  reporter  of  the  criticisms  of  others,  rather  than 
to  be  either  a  supporter  or  a  critic  of  the  Draft  Treaty.  At  the 
meeting  of  British  authors  and  publishers,  I,  for  this  reason, 
abstained  from  voting,  and  I  now  bring  before  you  the  criticisms 
of  others  rather  than  any  of  my  own.  On  the  Treaties  between 
France  and  Spain,  and  France  and  San  Salvador,  I  have  felt 
more  free  to  offer  a  personal  opinion  \  and  with  regard  to  those 
Conventions  I  have  ventured  to  submit  some  criticisms  and 
suggestions  oji  which  I  shall  be  glad  of  the  opinion  of  the  Cologne 
Conference,  and  I  shall  be  still  more  glad  if  any  of  these  modifi- 
cations or  suggestions  should  meet  with  the  approval  of  our 
Association." 

Mr.  J.  HiNDE  Palmer,  M.P.,  in  referring  to  the  report  of  the 
Committee,  said  that  he  was  rather  surprised  to  see  it  stated  that 
there  was  not  much  prospect  of  an  International  Copyright  Treaty 
between  England  and  the  United  States,  because  he  found  by  a 
Blue  Book  just  issued  that  considerable  progress  had  been  made 
towards  the  adoption  of  such  a  treaty.  The  draft  of  a  treaty  had 
been  laid  before  Lord  Granville  by  Mr.  Lowell,  the  American 
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Minister  in  London,  which  had  been  Eivourably  received  by  several 
eminent  English  authors,  and  had  met  with  congratulatory  expres- 
sions from  the  *^  Association  Litt^raire  Internationale  **  of  Paris. 
English  publishers  also,  subject  to  certain  proposed  amendments, 
were  of  opinion  that  the  "  draft "  afforded  the  basis  of  an  accept- 
able treaty.  The  American  publishers  were  coming  over  to  a 
similar  view,  and  it  was  even  said  that  an  American  firm  had  been 
instrumental  in  the  preparation  of  the  draft  treaty.  He  hoped  the 
question  was  in  the  way  of  settlement 

Mr.  D.  D.  Field  then  said  that  he  felt  convinced  that  a  strong 
feeling  in  favour  of  international  protection  prevailed  at  the  pre- 
sent time  in  the  United  States. 

Dr.  F.  ToMKiNS  referred  to  a  meeting  held  at  the  Fifth  Avenue 
Hotel,  New  York,  in  the  year  1868,  at  which  the  question  of  an 
International  Copyright  Law  was  fully  discussed,  and  a  recom- 
mendation agreed  to  approving  of  a  treaty  between  England  and 
America. 

Mr.  Freeland  expressed  a  hope  that  a  settlement  might  be 
agreed  to. 

Dr.  VAN  Hamel  then  presented  to  the  meeting  a  copy  of  the 
recent  law  passed  by  •the  Legislature  of  the  Netherlands  on  Copy- 
right In  presenting  this  Act  he  said  he  wished  to  call  attention 
to  its  provisions,  which  he  thought  were  thoughtfully  arranged  for 
the  protection  of  authors. 

Mr.  John  Hinde  Palmer,  M.P.,  seconded  by  Mr.  David 
Dudley  Field,  then  moved  the  following  resolution  : — 

"  That  the  Report  of  the  Committee  on  International  Copyright 
be  received,  and  this  Conference  entertains  a  hope  that  the 
progress  already  made  towards  an  Anglo-American  Treaty 
will  lead  to  its  speedy  accomplishment" 

Which  was  carried. 
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The  Honorary  Secretary  then  laid  on  the  table  a  paper  con- 
tribated  by  Mr.  Alfred  Kirsebom,  Swedish  and  Norwegian  Vice- 
Consul  in  London,  on 

Tfu  Scetndinavi€tn  Copyri^t  Laws. 

'^  There  is  perhaps  no  country  where  the  desire  to  establish,  by 
international  agreement,  a  uniform  treatment  of  the  works  of 
authors  and  artists  has  been  more  deeply  felt  than  in  the  Scandi- 
navian kingdoms.  Similarity  in  language,  religion,  and  political 
institutions  have  alike  contributed  to  bring  about  this  feeling. 
And  yet  the  laws  of  the  three  countries  remained,  until  quite 
recently,  of  an  independent  and  exclusive  character,  the  laws  of 
each  country  applying  only  to  the  works  of  authors  and  artists 
belonging  to  .that  country.  Practically  an  agreement  had  been 
entered  into  and  a  custom  established  amongst  the  class  mostly 
interested  in  extending  the  literary  and  artistic  field,  namely,  the 
publishers ;  but  this  agreement  was  not  sanctioned  by  the 
Legislature,  and  its  working  was  therefore  highly  difficult  and 
uncertain. 

^  Overtures  had,  indeed,  at  various  times,  been  initiated  by  the 
three  Governments  to  bring  about  the  desired  uniformity ;  but  no 
definite  arrangement  had  resulted  therefrom.  In  Sweden  and 
Norway  the  question  of  a  conventional  arrangement  was  brought 
about  at  the  instance  of  France,  when  the  Commercial  Treaty 
with  that  country  was  negotiated  in  the  years  1864-65 ;  but  the 
imperfect  and  obsolete  state  of  the  laws  of  Sweden  and  of  Norway 
on  copyright,  dating  back  as  they  did  to  the  years  18 10-12  and 
1 741  respectively,  and  containing  no  proviso  as  to  reciprocity, 
made  such  a  convention  at  that  time  hardly  possible,  considering 
the  advanced  and,  by  comparison,  perfected  state  of  the  French 
law.  The  matter  remained  for  some  time  in  abeyance  in  Sweden 
and  Norway.  Denmark,  however,  took  the  initiative  in  bringing 
her  laws  more  in  harmony  with  modern  ideas  on  this  subject,  and 
in  assimilating  the  same  with  those  of  her  sister  countries.  The 
impulse  was  given  by  the  resolutions  which  had  been  adopted  at 
a  meeting  of  publishers  from  the  three  countries,  which  took  place 
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at  Copenhagen,  in  the  year  1856.  The  Danish  Government  took 
the  matter  in  hand,  and  in  the  following  year  a  Bill  was  laid 
before  the  Rikstag,  which,  in  a  slightly  modified  form,  was 
adopted,  and  became  law  on  the  29th  of  December,  1857.  This 
Act  of  1857  has  since  undergone  several  alterations  by  the  subse- 
quent laws  of  23rd  February,  z866, 21st  February,  1868,  and  24th 
May,  1879. 

"  With  a  view  to  arrive  at  an  international  extension  of  pro- 
tection, an  article  was  added  to  the  22  rules  of  which  the  Danish 
Act  consists  to  the  following  effect :  ^  The  prescriptions  of  this 
law  may  by  a  Royal  resolution  be  extended  wholly  or  partly  to 
work  published  elsewhere  provided  a  reciprocal  right  be  given  to 
Danish  works.'  No  advantage  was  for  some  time  taken  of  this 
proviso  by  Sweden  and  Norway,  owing  to  their  laws  not  having 
undergone  the  much-needed  revision.  This  revision  was  only  taken 
in  hand  several  years  later  on,  in  a  great  measure  owing  to  repre- 
sentations which  had  been  made  to  the  Governments  as  a  result  of 
the  unanimous  resolutions  adopted  by  the  delegates  of  the  National 
Economical  Society,  and  of  the  Scandinavian  publishers  at  their 
meetings  in  the  years  1866,  1867,  ^^d  1868,  as  well  as  at  the 
Congress  of  Jurists  in  Copenhagen,  in  1872,  and  at  the  meeting  of 
the  Scandinavian  publishers  at  Christiania,  in  1873,  when  it  was 
especially  urged  that  the  revision  should  be  made  as  far  as  possible 
in  conformity  with  the  Danish  laws  and  the  German  Copyright 
Act  of  1870.  Steps  were  accordingly  taken  resulting  in  the  adop- 
tion by  the  Swedish  Diet  of  the  law  of  August  10, 1877,  and  by  the 
Norwegian  Storthing  of  the  law  of  June  8,  1876.  Clauses  similar 
to  Article  23  of  the  Danish  law  were  inserted  in  both,  and  by 
subsequent  Royal  resolutions  the  prescriptions  of  the  law  of  each 
country  were  reciprocally  made  applicable  as  regards  Sweden  and 
Norway  by  Royal  resolution  of  November  16,  1877,  which  came 
into  force  in  the  beginning  of  the  year  1878. 

"  With  regard  to  Denmark  and  Sweden  and  Norway,  a  de- 
claration was  signed  at  Copenhagen  on  November  27,  1879,  by 
the  Danish  Minister  for  Foreign  ASairs,  and  the  Swedish  and 
Norwegian  Envoy  at  Copenhagen,  by  which  mutual  right  of  pro- 
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tection  (to  be  reckoned  from  January  r ,  1880)  was  given  to  works 
published  in  the  three  countries.  This  convention  applies  only  to 
copyright  in  literary  (including  dramatic  and  musical-dramatic) 
works.  Painting  and  sculpture  are  separately  dealt  with — in 
Denmark  by  the  law  of  March  31,  1864,  by  the  Swedish  law  of 
May  3,  1867,  and  the  Norwegian  of  May  12,  1877.  Separate 
laws  as  to  the  protection  of  rights  in  photographs  were  passed  in 
Denmark  on  March  24, 1865,  and  in  Norway  protection  is  granted 
by  the  law  of  May  12,  1877,  Sweden  has  no  special  law  as  to 
protection  of  photographs.  By  Royal  resolutions  of  February  4  of 
the  present  year,  the  Swedish  and  the  Norwegian  copyright  law  on 
artistic  property  was  mutually  extended  (from  January  i,  1882), 
and  n^otiations  are  at  present  being  carried  on  with  the  Danish 
Government  in  order  to  obtain  the  same  arrangement  with  that 
country. 

''Whilst  alike  upholding  the  principle  of  recognising  the 
author's  right  of  property  in  his  work,  and  on  the  whole  in  the 
main  provisions,  still  there  are  some  differences  in  the  three  laws 
which  are  of  importance  when  the  question  of  mutual  application 
comes  to  be  considered.  In  giving  an  extract  first  of  the  laws 
relating  to  literary  property,  and  next  of  those  referring  to  artistic 
property,  the  said  divergences  will  be  further  explained. 

"The  Scandinavian  law  defines  literary  'copyright'  as  the 
exclusive  right  of  multiplying  copies  of  a  written  work,  or  any 
part  thereof^  by  printing  or  by  any  other  mechanical  process. 
The  Swedish  law  mentions  merely  *  by  printing.'  *  Written  works' 
are  to  include^  besides  books,  scientific  engravings  and  maps, 
dramatic,  musical-dramatic  works,  and  musical  compositions,  and 
manuscripts.  The  Danish  and  the  Norwegian  laws  apply  also  to 
sermons,  lectures,  and  similar  oral  discourses. 

*'  As  regards  translations  of  written  works  the  translator  is  to  be 
considered  as  the  author. 

"The  editor  of  a  periodical  or  a  collective  work,  for  the 
writing  of  which  the  different  authors  have  been  paid  by  the  owner 
of  the  same,  this  owner  enjoys  the  same  rights  in  the  book  as 
a  whole  as  an  author ;  but  in  the  absence  of  any  agreement  to 
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the  contrary,  the  different  authors  have  a  right  to  publish  their 
separate  contributions  after  the  expiration  of  one  year  from  the 
first  publication  in  the  collective  work.  With  respect  to  musical- 
dramatic  works  and  to  dramatic  works  to  which  musical  compo- 
sitions are  added,  belonging  to  two  different  persons,  the  Swedish 
and  the  Norwegian  law  requires  in  the  first  case  the  consent  of 
the  composer  only,  and  in  the  second  only  that  of  the  author, 
whilst  the  Danish  law  in  these  respects  requires  the  consent  of 
both  the  composer  and  author. 

''  An  author's  or  composer's  copyright  being  his  personal  pro- 
perty, is  capable  of  exclusive  assignment  either  by  sale,  bequest, 
or  operation  of  law.  In  Denmark  and  Norway  a  special  succes- 
sion ab  intesid  is  sanctioned  by  the  laws  in  favour  of  the  widow, 
children,  parents,  and  brothers  and  sisters  of  the  deceased,  whikt 
in  Sweden  the  general  law  of  inheritance  applies. 

''  In  the  absence  of  an  agreement  to  the  contrary,  the  assignee 
is  not  to  be  entitled  to  make  more  than  one  issue  of  a  book,  and 
the  Swedish  and  the  Norwegian  law  prescribes  that  the  same 
shall  in  all  not  exceed  i,ooo  copies. 

''The  Swedish  and  the  Norwegian  law  fixes  copyright  in  a 
written  work  and  musical  composition  to  the  author's  or  com- 
poser's lifetime,  and  fifty  years  after.  An  anonymous  or  posthumous 
work  is  protected  during  the  same  time,  reckoned,  however,  from 
its  first  publication.  This  is  also  the  case  with  works  edited  by 
scientific  institutions  and  societies  having  original  copyright  The 
Danish  law  has  the  same  protection  for  works  edited  during  the 
lifetime  of  the  author  and  in  his  name ;  but  periodical  or  col- 
lective works  are  protected  only  during  the  fifty  years  after  their 
first  publication,  not  only  if  they  be  edited  by  a  scientific  institute, 
but  also  if  by  a  single  person,  who  has  given  his  true  name. 
Unprinted  manuscripts  are  protected  only  during  the  fifty  years 
after  the  author's  death,  and  if  within  this  time  it  be  edited  as  a 
posthumous  work,  during  the  fifty  years  after  its  first  publication. 
The  Danish  law  of  1866  (Article  4)  fixes  the  time  of  protection  to 
only  anonymous  and  pseudonymous  works  to  only  thirty  years 
after  their  first  publication;  if,  during  that  time,  but  within  the  fifty 
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years,  a  new  issue  comes  out,  the  protection  is  extended  to  thirty 
years  after  the  last  edition.  The  full  time  of  protection  is,  how- 
ever, accordmg  to  all  three  laws,  given  to  authors  of  anonymous 
and  pseudonymous  works  if  they  name  themselves  before  the  ex- 
piration of  the  above  time.  In  the  case  of  works  executed  by  two 
or  more  persons  jointly,  the  copyright  therein  endures,  according 
to  all  three  laws,  for  the  life  of  the  survivor,  and  for  fifty  years  after 
his  death. 

'*  As  regards  the  right  of  performance  in  dramatic  or  musical- 
dramatic  works,  the  Danish  law  gives  protection  to  the  author  or 
composer  during  life,  and  thirty  years  after  death,  no  regard 
being  taken  to  whether  the  work  is  anonymous  or  pseudonymous. 
In  Sweden  the  time  is  limited  to  the  author's  or  composer's  life, 
and  if  he  lets  the  work  be  printed  five  years  more,  and  in  case  the 
author  has  not  published  his  name,  there  is  a  protection-time  of 
five  years  after  the  first  publication  or  performance.  According 
to  the  Norwegian  law,  protection  is  given  during  the  author's 
or  composer's  lifetime,  and  fifty  years  after,  or,  in  case  the  work  is 
anonymous  or  pseudonymous,  fifty  years  after  the  first  publication 
or  performance.  AU  three  laws  contain  the  same  clause  as  to 
the  time  of  protection  a  quo  for  works  written  in  different  parts» 
but  constituting  a  collective  work,  namely,  fh>m  the  publication  of 
the  last  part,  unless  three  years  have  elapsed  between  the  publi- 
cation of  any  two  parts,  when  the  protection-time  is  reckoned  from 
the  last  of  the  prior  parts. 

"  The  following  exemptions  from  the  above  rules  are  given : 

'*  I.  Periodicals  and  newspapers  are  allowed  to  reproduce 
articles  and  extracts  published  in  other  contemporaries,  provided 
the  source  from  which  they  are  taken  be  indicated.  The  Swedish 
and  the  Norwegian  laws  contain  a  restrictive  clause  as  to  the 
reproduction  of  works  of  poetical  and  scientific  nature  contained 
in  newspapers  or  periodicals. 

'^2.  Pleadings  and  addresses  in  Court,  and  in  political  and 
administrative  assemblies,  laws,  judgments,  State  publications,  and 
official  enactments,  authority  to  publish  laws  being  given  by 
special  laws. 
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"  3.  s  Copyright  is  abrogated  if  the  last  edition  of  a  work  has  been 
out  of  print  for  five  years. 

'*  4.  Citations  of  portions  of  literary  works  and  musical  compo- 
sitions, as  well  as  engravings,  may  be  engrossed  in  an  independent 
critical  work,  or  in  books  used  for  the  Church  service,  or  in 
school,  provided  one  year  has  elapsed  since  publication  of  the 
extract  The  same  rules  apply  to  poems  used  as  the  text  for 
musical  compositions.  The  name  of  the  author  must,  however,  in 
all  cases  be  stated. 

**  5.  Musical-dramatic  works  may  be  rendered  in  public, 
provided  they  be  not  theatrically  arranged. 

*^  Infringement  of  copyright  takes  place :  In  the  case  of  books, 
by  printing  or  otherwise  by  mechanical  means  of  multiplying, 
copies  of  a  book.  Abbreviations,  additions,  and  similar  altera- 
tions make  no  difference  in  this  respect  when  the  reproduction 
retains  on  the  whole  its  character  of  a  copy  of  the  original 
book. 

"  In  the  case  of  musical  compositions :  The  arrangement  of 
a  musical  piece  for  other  works,  or  for  instruments  or  voices^ 
but  not  variations,  Etudes,  fantasies,  potpourris,  &c,  which  are 
considered  independent  musical  works. 

'*  In  the  case  of  translations :  Translation  without  the  consoit 
of  the  author  of  his  written  work  to  one  of  the  dialects  (of  the 
language).  In  this  respect,  Danish^  Swedish,  and  Norwegian  are 
to  be  looked  upon  as  dialects  of  one  and  the  same  language. 
The  Swedish  and  the  Norwegian  laws  mention  besides  (i)  trans- 
lation of  manuscripts,  and  (2)  translation  of  a  written  work 
edited  in  different  languages  to  one  of  these  languages.  The 
Norwegian  law  adds  to  these  :  translations  of  a  work  written  in  a 
dead  language  into  a  modem  language. 

**  In  case  of  infringement  of  copyright  no  difference  is  made 
between  do/us  and  culpa.  Penal  provisions  are  enacted  in  both 
cases ;  compensation  is  to  be  given  to  the  author ;  confiscation  is 
made  of  the  unlawfully  printed  copies  in  favour  of  the  author  or 
publisher  ;  and  the  destruction  ensues  of  the  plates,  stones,  wood- 
blocks, stereotypes,  &c.    Penalties  (although  of  a  smaller  amount) 
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are  also  inflicted  for  not  citbg  the  name  of  the  anthor  in  cases 

which  are  prescribed  by  the  laws. 

**  Copyright  in  artistic  works  is  confined  to  the  arts  of  painting 
and  scnlpture.  Exempt  from  enjoying  copyright  are  monuments 
in  public  streets,  and  in  open  places,  as  well  as  works  of  ait  in 
pnUic  galleries.  The  Swedish  and  the  Norwegian  laws  also  ex- 
clude buildings,  likewise  works  of  art  which  are  used  as  patterns 
in  making  or  adorning  chattels  or  utensils.  The  Danish  law,  on 
the  other  hand,  gives  protection  to  an  architect's  original  drawings 
as  wen  as  to  the  above-mentioned  patterns. 

''  The  executor  of  the  original  work  of  art  enjop  the  same 
privileges  as  the  author  of  a  literary  work,  and  the  law  confers  on 
the  reproducing  artist  the  same  right  as  regards  his  copy  as  the 
translator  of  a  book  in  his  translation. 

"  The  original  artist  enjoys  copyright  during  his  lifetime.  He 
has  further  the  exclusive  right  of  multiplying  his  work  either  by 
tithography,  stone,  wood,  modelling,  or  by  photography,  casting,  or 
other  mechanical  means.  This  right  endures  during  the  lifetime 
of  the  artist  and  certain  years  (in  Denmark  thirty,  in  Sweden  ten, 
and  in  Norway  fifty)  after  his  death.  The  reproducing  artist 
enjoys  the  same  right  as  far  as  his  copy  is  coocemed,  provided 
he  has  lawfully  made  the  reproduction  and  not  interfered  with  the 
ri^  of  others.  The  architect's  copyright  in  his  design  endures, 
according  to  the  Danish  law,  during  his  lifetime  and  thirty  years 
after.  As  regards  disposiHanes  inter  vivos  the  assignment  of  the 
work  of  art  does  not  in  itself  convey  to  the  assignee  the  right 
of  reproducing  or  multiplying  the  work.  An  exception  is,  how- 
ever, made  by  tfie  Norwegian  law  in  regard  to  portraits  and  busts. 
The  assignment  does  not  deprive  the  author  of  his  right  to  take 
individual  copies  of  his  work.  The  same  rule  which  is  in  force 
as  to  literary  property — that  alterations,  additions,  and  omissions 
do  not  alter  the  original  work  even  if  the  copy  be  made  in  another 
»ze  and  of  another  material,  and  that  such  works  are  considered 
as  infringement  of  copyright — ^also  applies  to  artistic  property. 

'^  On  the  other  hand,  it  is  not  illegal  if  a  work  belonging  to  the 
art  of  painting  be  reproduced  in  a  plastic  form  or  vice  versA^  with 
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the  limitations,  as  regards  Norway,  that  the  reproduction  be  not 
done  mechanically  by  photography  or  the  like. 

''  The  Norwegian  law  is  so  far  different  from  the  Danish  and 
Swedish  that  it  allows  copies  of  single  works  of  art  to  be  engraved 
in  a  written  work,  in  order  to  make  the  text  more  intelligible.  To 
enable  the  Court  to  judge  whether  the  picture  is  a  mere  copy 
or  a  new  work  of  art  inspired  by  an  old  picture,  the  Swedish 
law  enjoins  the  Royal  Swedish  Academy  of  Arts  to  state  its 
opinion. 

''  The  consequences  of  infringement  of  copyright  in  artistic 
works  are  the  same  as  in  literary :  compensation,  confiscation,  and 
punishment ;  and  not  only  the  reproducer  himself,  but  also  the 
seller  and  importer  is  liable. 

^*  As  mentioned  above,  special  laws  relative  to  protection  of 
rights  in  photographs  have  been  passed  in  Denmark  and  Norway. 
By  these  laws  copyright  is  given  to  photographs  taken  after  nature 
or  from  a  work  of  art,  to  the  reproduction  of  which  nobody  has  a 
right,  for  a  term  of  five  years.  It  is  in  this  case  requisite  that  an 
announcement  be  made — in  Denmark  to  the  Home  Office — stating 
the  photographer's  full  name,  and,  if  the  photograph  is  a  copy  of  a 
work  of  art,  the  name  of  the  artist  A  copy  of  the  photograph  in 
question  must  also  be  forwarded.  The  photograph  must  bear  the 
name  of  the  photographer,  the  year  when  the  photograph  is 
taken,  and  the  word  '  copyright.'  In  case  a  photograph  has  been 
taken  to  order,  the  consent  of  the  purchaser  must  have  been 
obtained,  both  to  assure  copyright  and  to  obtain  the  right  of 
disposition  by  sale. 

^'  The  Scandinavian  laws  contain  no  provisions  as  to  registra- 
tion of  copyright,  but  the  subject  is  at  present  under  consideration 
of  the  Governments. 

''  On  behalf  of  the  Finnisli  Society  of  Literature,  a  Committee 
has  lately  been  appointed  in  Finland  to  report  on  the  question  of 
entering  into  a  copyright  convention  with  the  Scandinavian 
countries ;  as  yet,  however,  no  direct  step  has  been  taken  in  this 
direction,  and  negotiations  are  still  pendmg  with  the  Government 
of  Finland." 
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The  Honorary  Secretary  then  read  a  paper  by  Mr.  C.  H.  £. 
Cahmichael  on 

"  Industrial  and  Artistic  Copyright:* 

"  One  of  the  questions  on  the  programme  ot  last  year's  Brussels 
Congress,  that  of  Industrial  and  Art  Copyright,  deserves  to  be 
considered  at  our  Cologne  Conference,  as  a  sort  of  '  Annexe '  to 
our  consideration  of  the  general  question  of  Copyright.  It  was 
introduced  to  the  Congress  by  a  report  from  the  pen  of  our 
distinguished  Belgian  colleague,  M.  Demeur,  Member  of  the 
Chamber  of  Representatives,  who  also  presided  over  the  united 
sections  of  Commercial  Law  and  Industrial  Art,  when  the  subject 
came  up  for  debate.  Commencing  with  a  brief  sketch  of  the 
tendency  of  recent  legislation  on  Literary  and  Artistic  Copyright, 
Trade-marks,  and  Industrial  Designs,  in  the  principal  countries  of 
Europe,  M.  Demeur  summed  up  the  practical  bearings  of  his 
subject  in  a  series  of  questions  which  he  submitted  as  bases  of 
discussion. 

^*  These  questions  embraced  such  varied  and  important  points 
that  I  think  it  well  to  reproduce  them  in  extenso, 

^  I.  Does  the  exclusive  right  of  publication  (exploitation)  which 
belongs  to  the  authors  of  works  of  art  and  industrial  designs  and 
models  constitute  a  right  of  property  ?- 

^  II.  What  is  the  justification  for  the  juridical  difference  of 
duration  between  property  in  movables  and  inmiovables,  which 
is  transmitted  by  succession,  gift,  &c.,  and  which,  to  put  it  briefly, 
is  perpetual,  and  the  property  called  industrial  or  artistic,  which  is 
only  recognised  for  a  Umited  period  ? 

"  III.  What  is  Ihe  justification  for  the  difference  of  duration 
between  Artistic  Property,  which  the  majority  of  legislations  admit 
not  only  for  the  author's  life  but  also  for  a  certain  number  of 
years  after  his  death,  and  Industrial  Property,  which  the  majority 
of  legislations  only  admit  for  a  very  limited  duration  ? 

^  IV.  When  should  a  design,  an  engraving,  a  painting,  or  a 
sculpture,  be  considered  as  a  work  of  art,  and  governed,  conse- 
quently, by  the  law  of  Art  Copyright  (and  this  chiefly  in  regard 

M    2 


(     i64    ) 

to  the  duration  of  the  author's  rights,  the  conditions  thereof,  and 
the  penalties  attached  thereto);  and  when  should  the  same  be 
considered  as  an  Industrial  Model  or  Design,  governed  by  a 
different  law  ? 

"  Ought  the  solution  of  this  question  to  depend  on  the  purpose 
for  which  the  said  work  of  art  was  composed,  viz.,  whether  the 
purpose  were  industrial  or  not  ?  Does  the  solution  depend  on  the 
fact  of  the  purpose,  so  that  the  author  of  a  work  of  art  who  has 
applied  it,  or  permitted  it  to  be  applied,  to  an  industrial  purpose, 
must  submit  to  be  governed,  as  regards  such  application  of  his 
work,  by  the  law  of  Industrial  Models  and  Designs  ?  Or  does  it 
depend  on  the  actual  character  of  the  work,  so  that,  according  as 
the  industrial  or  the  artistic  character  is  dominant,  it  shall  be 
governed  by  the  law  of  Art  Copyright  or  by  that  of  Industrial 
Models  and  Designs  ? 

"V.  Supposing  this  last  solution  be  adopted,  how  shall  the 
dominant  character  of  a  work,  viz.,  whether  industrial  or  artistic, 
be  recognised  in  an  article  applied  to  an  industrial  purpose  {pbjet 
industriel)  ?  Shall  this  dominant  character  depend  on  the  merit 
of  the  work  of  art  so  applied  ?  Shall  it  depend  on  the  merit  of 
the  reproductions  made  of  it  ? 

'*  VI.  In  what  case  should  the  right  of  Artistic  or  Industrial 
Property,  or  at  least  the  exercise  thereof,  be  subject  to  the  deposit 
of  a  sample  of  the  work  ? 

''VII.  Should  publicity  be  required  for  this  deposit  or  not? 

''VIII.  What  constitutes,  in  the  case  of  designs,  paintings, 
engravings,  or  sculptures,  the  novelty  which  is  a  requisite  for 
the  acquisition  of  the  exclusive  right  of  reproduction  ? 

"IX.  What  are  the  chief  differences  made  by  the  several 
legislations  between  natives  and  aliens  with  regard  to  the  acquisi- 
tion of  Artistic  or  Industrial  Property  ?  Are  these  differences 
legitimate  and  well-founded  ?  If  not,  what  would  be  the  practical 
way  to  arrive  at  a  universal  assimilation  of  the  alien  with  the 
native? 

"  The  tendency  of  M.  Demeur's  views  may,  to  a  certain  extent, 
be  gathered  from  the  above  questions.     It  appeared  to  me,  both 
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from  his  Report,  and  from  the  remarks  made  by  him  from  the 
Chair  in  the  course  of  the  discussion,  that  he  was,  personally,  an 
advocate  of  Perpetuity,  or  of  some  theory  so  closely  akin  thereto 
that  I  do  not  know  how  else  to  describe  it  It  also  appeared  to 
me  that  he  was  in  fiivour  (a)  of  the  assimilation  of  the  law  of  Art 
Copyright  and  that  of  Industrial  Property;  {d)  of  the  assimilation 
of  the  rights  of  aliens  to  those  of  natives.  The  Section  of 
Industrial  Art,  in  a  concluding  and  separate  sitting,  passed  a 
resolution  in  favour  of  the  assimilation  of  the  Law  of  Art  Copy- 
right and  Industrial  Property,  and  to  this  fact  I  would  draw  the 
attention  of  our  Conference  as  one  of  the  salient  expositions  of 
the  feeling  of  the  Brussels  Congress  of  Commerce  and  Industry." 

On  the  motion  of  Mr.  H.  D.  Jencksn,  seconded  by  Dr. 
Syndicus  Marcus,  a  vote  of  thanks  was  unanimously  agreed  to, 
thanking  Mr.  A.  Kirssbom  and  Mr.  C.  H.  £,  Carmichael  for 
the  valuable  papers  they  had  contributed. 

Mr.  H.  D.  Jencken  then  read  the  following  paper — 

^^  On  the  desirability  of  Establishing  Camtmm  Iniematianai  Rules ^ 
R^ulaiing  the  Position  of  Joint  Stoch  Companies ^  and  thai  of 
Shareholders  or  Stockholders  in  such  Companies/* 

**  The  origin,  growth,  and  final  development  of  Joint  Stock  Com- 
panies is  essentially  of  modem  date.  It  is  true  that  several 
authors  have  endeavoured  to  trace  the  growth  of  the  present 
S3rstem  from  the  period  of  the  Roman  Societates  Vectigalium  Pub- 
lieorum,  to  which  M.  S.  Bouchard  refers  in  his  Mkmoire  sur  les 
Sodetts queformhrent  les Publieains pour  la  kvie  des  Impbts  (i7S4)f 
and  of  which  M.  Pauly  speaks  in  his  Real-Encyclop.  der  classischen 
Alterthumstvissenschaften ;  but,  upon  closer  study  of  the  subject,  it 
will  become  evident  that  the  Societas  of  the  Civil  Law  is  founded 
upon  totally  different  legal  notions  from  those  that  underlie  a  Joint 
Stock  Company,  the  Sociiti  anonyme  of  the  modem  law.  With 
great  acumen  the  Italian  Merchant  and  Banker  developed  the  idea 
of  confining  the  risk  of  the  stockholders  or  shareholders  to  the 
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limit  of  the  amount  contributed ;  the  formation  of  the  Banca  di 
San  Giorgio  (a.d.  1405)  proved  how  mature  the  juridical  notion 
of  a  company  had  become  to  the  Italian  jurists  of  the  14th  and 
15  th  centuries. 

''A  custom  had  sprung  up  in  Germany  as  early  as  the  nth 
century,  by  which  persons  grouped  themselves  together  for  the 
purpose  of  working  mines,  or  carrying  on  the  trade  of  millers,  the 
parties  interested  only  risking  in  the  venture  their  shares,  or,  as 
they  were  termed  in  the  primitive  language  of  that  day,  the 
amount  of  them,  the  *'  Kuxes,"  which  were  not  transferable ;  the 
assent  of  the  other  parties  beings  in  the  first  instance,  needed. 
We  trace,  it  is  true,  in  the  Hansa  Confederations,  which  aspired 
to  a  larger  union  of  capital  for  trade  adventures,  an  endeavour  to 
create  joint  stock  ventures,  but  the  notion  of  creating  a  joint 
stock  company  was  never  matured;  and  the  collapse  of  the 
Hansa  in  the  17  th  century  illustrated  how  insuperable  was  the 
difficulty  in  severing  the  duties  of  a  political  corporation  from 
a  trading  company.  To  the  Italians  we  hence  are  compelled  to 
attribute  the  development  of  this  system,  which  has  in  the  19th 
century  enabled  the  public,  unaided  by  the  State,  to  construct 
railways,  canals,  and  other  public  works ;  effected  by  the  union  of 
private  capital,  through  the  efforts  of  private  individuals. 

"  In  the  course  of  its  development  two  systems  arose  out  of  the 
opposing  views  entertained  of  the  legal  character  of  a  joint  stock 
company.  First,  the  continental  system,  taking  its  rise  early  in 
the  15th  century  in  Italy,  spreading  over  Holland,  France,  Spain, 
Portugal,  Hungary,  Switzerland,  and  finally,  even  finding  favour 
in  Russia,  influencing  in  a  great  measure  Germany  and  the  Scan- 
dinavian kingdoms.  The  fundamental  notion  of  the  rule  of  law 
governing  this  system  was,  that  no  priority  existed  between  the 
shareholders  or  stockholders  themselves,  nor  as  between  these  and 
the  creditors  of  a  company,  and  hence  the  unhindered  transfer- 
ability of  a  share  by  delivery,  that  is,  the  right  of  creating  a  share 
to  bearer,  was  adopted  at  a  very  early  period.  The  corporate  body, 
according  to  this  rule,  is  treated  as  an  abstraction,  automatic  in  its 
character  and  set  in  motion  by  legally  authorised  agents,  or,  to  use 
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the  term  of  German  jurists,  *  Organe*  of  a  joint  stock  company  or 
corporation. 

"  The  second  system,  and  which  prevailed  in  England  and  in 
the  North  American  States,  regarded  joint  stock  companies  as 
partnerships,  as  the  sadetaUs  known  to  the  Civil  Law,  with  unlimited 
liability  attaching,  a  liability  from  which  only  a  special  Act  of  the 
Legislature,  such  as  is  needed  to  constitute  a  railway  company 
or  a  General  Act  like  the  Limited  Liability  Acts  of  1862  or 
1867,  or  the  iai  of  24  July,  1867  (French  Code),  could  relieve  the 
parties  interested  It  followed  as  a  matter  of  course  that  shares 
to  bearer  could  not  be  issued  save  by  the  sanction  of  8i>ecial  law, 
the  lingering  element  of  a  partnership  hindering  transfer  by  de- 
livery, and  it  was  only  by  the  amended  Companies  Act,  1867, 
s.  27,  that  the  English  law  recognised  shares  to  bearer.  This 
divergence  in  the  fundamental  legal  ideas  of  what  constituted  a 
joint  stock  company  has  produced  marked  differences  in  their 
essential  legal  characteristics,  resulting  in  a  corresponding  conflict 
of  laws  in  different  countries.  The  lines  of  demarcation  that 
separate  the  systems  are  drawn  with  exceptional  rigidity.  Joint 
stock  companies  in  nearly  all  the  European  States  have  been 
created  either  by  special  or  general  Acts  of  the  Legislature,  and 
are  not  the  result  of  Common  Law  rules. 

*'  Taking  our  point  of  departure,  in  studying  these  conflicts  of 
law,  in  Germany,  we  find  a  law  enacted  in  Prussia,  dated  Novem- 
ber 7,  1843,  following  the  Railway  Companies  law  of  1833  of  that 
kingdom.  The  example  of  Prussia  was  imitated  by  the  other 
Germanic  States,  and  laws  regulating  joint  stock  companies 
{Aktiengesellschafien)  were  enacted 

*'  At  the  time  that  the  General  Commercial  Code  of  Germany 
became  adopted  by  the  North  German  Confederation,  and  finally 
on  the  I  St  of  January,  1881,  was  recognised  as  the  law  of  the 
German  Empire,  it  was  provided  that  all  companies  in  shares,  be 
they  trading  or  otherwise  engaged  in  a  joint  undertaking  or  venture, 
should  be  classed  in  the  same  category  as  '  trading  companies ; ' 
thus  abolishing  the  distinction  recognised  by  the  Code  de  Com- 
merce between  des  SocUtks  civiUs  et  Sociktks  commercialese 
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''  Upon  the  basis  of  the  German  Code,  but  differing  in  many 
points  of  detail,  the  Austrian  Legislature  decreed  the  law  of  the 
x6th  November,  1852  {dasVerdnsgesctz) ;  the  law  still  requiring 
the  sanction  of  the  State  for  the  creation  of  a  share  company, 

"  The  Russian  Code  (the  ukase  of  the  6th  December,  1836) 
embodies  in  57  articles  the  Company  law  in  force  in  that  vast 
Empire ;  this  law  is  framed  on  the  system  known  as  the  Conti- 
nental rule.  In  the  year  1848  (6  October)  Sweden  took  a  step 
in  advance,  and  the  Legislature  agreed  to  a  series  of  rules,  con- 
forming, with  but  minor  exceptions,  to  the  Russian  law ;  whilst 
in  Denmark  we  find,  in  the  year  1848,  the  Legislature  also  taking 
part  in  this  general  movement 

"  Travelling  west,  we  trace  in  France,  in  the  Code  de  Commerce, 
which  came  into  operation  a.d.  1808,  a  system  of  law  complete 
in  itself,  but  modified  by  subsequent  enactments.  The  lot  of 
24  July,  1867,  varying  the  law  as  laid  down  in  the  Code  de  Com- 
merce, constitutes  in  fact  a  code  of  its  own.  This  lot  introduced 
the  Sodktis  d  capital  variable.  In  Belgium  {hi  of  1873) ;  in  the 
territory  of  Krakow,  Egypt,  Greece,  the  Ionian  Islands,  the  French 
Code  was  adopted;  so  also  in  Spain  in  the  year  1830,  modified 
by  the  law  of  1869 '»  ^^^  ^  Portugal  it  was  introduced  in  the  year 

1833. 
'*  As  named  in  all  these  countries  the  Code  de  Commerce  was 

introduced ;  and  even  in  Holland  a  similar  course  was  pursued. 
In  the  Wetbock  van  Koophandel  (a.d.  1838),  in  articles  36  to  56, 
the  Legislature  endeavoured  to  compress  the  legal  rules  regulating 
Companies  in  the  Netherlands.  In  Italy  the  Code  de  Commerce 
was  practically  re-enacted  in  the  Codici  di  Commerdo  del  Regno 
d*  Italia^  amended  25  June,  1865,  and  supplemented  by  Royal 
decrees  dated  30  December,  1865,  27  May,  1866,  and  5  Sep- 
tember, 1869. 

'*  Tardily  as  the  law  developed  in  the  Northern  European  States, 
its  progress  in  England  and  in  the  United  States  was  even  more 
sluggish,  and  not  until  this  century  can  we  trace  in  England  (1856 
and  1867)  any  systematic  development  of  the  law  of  joint  stock 
companies.     Even  to  this  day  in  several  of  the  older  railway 
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companies^  such  as  the  Philadelphia  and  Reading  Railway,  the 
liability  of  shareholders  is  unlimited. 

*^  The  diveigence  of  the  juridical  principles  that  showed  itself 
in  developing  these  systems,  based  as  the  rules  which  have  mostly 
been  based  on  positive  or  written  law,  has  resulted  in  a  conflict  of 
laws  which  is  extremely  perplexing  to  the  jurist 

"  The  principal  points  of  difference  being  in  regard  to  the  rights 
of  corporations  themselves  and  the  rights  and  liabilities  of 
shareholders  in  foreign  countries,  a  study  of  these  differences 
may  not  prove  uninteresting  to  the  International  jurist  these 
questions  being  necessarily  of  paramount  importance  to  the  public 
It  is  estimated  that  the  railroads  of  the  world  comprise  192,000 
miles,  costing  the  nations  that  constructed  them  upwards  of 
3,000,000,000/.,  this  enormous  sum  having  been  raised,  with 
but  few  exceptions,  by  joint  stock  companies.  The  total  thus 
represented  is  swollen  by  the  influx  of  capital  invested  in  other 
adventures,  which  may  safely  be  computed  to  have  absorbed  a 
further  1,000,000,0000/.  sterling.  According  to  Consul-General 
Dr.  Karl  de  Scherzer  (Leipzig),  the  quoted  securities  in  the 
year  1876  summed  up  to  close  on  7,000,000,000/.  sterling.  Any 
question  relating  to  these  securities  hence  necessarily  involves 
matters  of  State  importance,  and  owing  to  the  easy  transferability 
of  these  securities,  inevitably  points  of  international  law.  Thus 
premising,  I  will  proceed  to  lay  before  this  meeting  some  of  the 
more  salient  points  of  difference  as  they  present  themselves 
tome. 

"  And  firstly,  as  to  the  light  of  a  company  or  corporation  to 
cany  on  business  in  a  foreign  country : 

**  By  the  law  of  England  it  is  doubtful  whether  a  corporation 
created  by  the  laws  of  a  foreign  State  can  lawfully  carry  on 
business  in  England.  By  the  law  of  comity  such  corporation 
may  bring  and  defend  actions  at  law,  but  cannot  proceed  further, 
that  is,  enter  into  contracts.  This  principle  was  upheld  in  the 
case  of  the  Dutch  West  India  Company  v,  Henriques  (1724) 
(Strange's  Reports,  p.  61 2),  and  confirmed  by  Chief  Justice  Abbott 
in  the  case  of  the  National  Bank  of  St  Charles  v.  De  Bemales 
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(1825)  (i  Carrington  and  Pain,  p.  569).     But  whether  this  right 
conceded  by  the   law  of  comity  can  be    said   to  extend    the 
privilege  to  a  foreign  company  of  carrying  on  business  in  England 
remains  a  question  of  doubt     The  same  opinion  is  entertained 
in  the  United  States    of  America.      A  corporation,   whether 
private  or  public,  may  sue,  and  if  it  has  property  within  the 
territory  of  a  State,  may  be   sued  (Story   on  Con£  of  Laws, 
s.  565),  but  in  how  far  it  may,  save  in  the  name  of  an  agent,  carry  on 
business  in  a  foreign  State  as  a  corporation  is  extremely  doubtful 
Angell  and  Amos,  in  their    treatise  on    the   Law  of   Private 
Corporations,  s.  407,  7,  confirm  the  view  entertained  by  Story 
in  this  respect     These    doubts  are  raised  by  jurists  in  those 
countries  where  the  rights  of  foreign  corporation  are  governed  by 
the  common  law.    Where,  however,  either  positive  enactments 
deal  with  the  case,  or  the  sanction  of  the  State  is  needed^  graver 
difficulties  arise.     Thus,  the  law  of  Germany,  ai  June,   1869, 
s.  12,  renders  the  sanction  of  the  government  or  court  necessary. 
A  branch  establishment,  if  functioning  in  that  country,  must  be 
registered,  and  elect  a  domicile.     In  several  of  the  Cantons  .of 
Switzerland,  those  of  Geneva  and  Berne,  it  is  necessary,  under 
heavy  penalties,  to  obtain  the  sanction  of  the  State.    By  the  law  of 
Austria  (29  November,  1865)  the  permission  of  the  government 
is  needed.     Equally   restrictive    is    the    law  of  France,    and 
Professor  Renaud,  p.  194,  cites  the  case  of  a  Swiss  company, 
reported  in  iht  Journal  des  Palais  (1861,  p.  loi,  M.  Gredy),  in 
which  the  court  held  that  unless  authorised    by  the    French 
government,  a  Swiss  company  could  not  pursue  a  French  citizen 
before  the  tribunals  of  France.    An  exception  to  this  law  being 
in  the  case  of  the  loi  30   Mai,    1857,  art    i,    in    favour  of 
des  Soditks  anonymes  Belgigues, 

'*  The  same  difficulties  are  encountered  in  Spain  and  Portugal, 
and  unless  protected  by  special  conventions,  the  position  of  a 
company  in  a  friendly  but  alien  State  is  most  unsatisfactory.  To 
shield  against  this  evil,  conventions  between  Great  Britain, 
Belgium^  France,  Germany,  and  Italy  have  been  agreed  to, 
and  reciprocally  joint  stock  companies  in  these  countries  are 
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permitted  to  carry  on  business,  but  beyond  this  limited  circle  all 
is  uncertainty  and  fraught  with  danger. 

''  The  position  of  a  shareholder  or  stockholder  in  all  cases  where 
no  convention  exists,  is  one  of  uncertainty.  The  convention 
with  the  Kingdom  of  Italy  was  necessitated  by  the  well-known 
case  of  a  shareholder  in  the  Cavour  Canal  Company  being 
arrested  at  the  instance  of  a  creditor  in  Milan,  on  the  ground  of 
his  being  a  partner  with  others  in  a  foreign  company.  Prior  to 
the  year  1862  a  director  or  officer,  whose  name  appeared  on  an 
unpaid  bill  or  note  of  a  company,  was  liable  to  be  pursued  on  the 
instrument  in  France.  The  decree  of  the  Emperor,  22  May, 
1858,  renders  it  necessary  to  satisfy  the  government  that  a  railway 
company  seeking  to  place  bonds  on  a  stock  exchange  inFrance,  must 
lodge  proof  that  it  had  been  duly  constituted,  and  secondly  that  the 
bonds  were  officially  notified  (dmtlich  notiri).  As  regards  English 
companies  in  France,  under  the  convention  with  France  of  30 
April,  1867,  these  may  issue  shares  in  that  country  without  being 
obliged  to  conform  to  the  provisions  of  the  law  which  governs  the 
issue  of  shares  of  French  companies,  that  is,  the  shares  may  be  of 
any  given  nominal  amount,  and  be  in  full  or  only  in  part  paid  up. 
Except  the  laws  relating  to  public  order  (art  15,  law  24  July, 
1867),  an  English  company  is  in  fact  wholly  unfettered.  But  as 
regards  those  countries  with  which  France  has  no  convention, 
a  foreign  company  cannot  carry  on  business  in  France  without 
the  sanction  of  the  government,  nor  even  as  named  appear 
before  the  tribunals  of  that  country  as  plaintiffs.  In  those  cases 
in  which  the  words  commercial,  industrial,  or  financial  cover  the 
ground,  and  bring  a  company  within  the  class  designated  as 
des  Sociktbs  commercialese  the  protection  of  the  convention 
undoubtedly  applies,  but  where  the  objects  of  a  society  are 
comprised  within  the  definition  of  a  Sociiti  civile^  it  is  extremely 
doubtfiil  whether  such  sociktb  can  either  function  in  France,  and 
whether  its  members  are  protected  against  personal  liability. 
M.  Bravard  Veyriferes — L  c,  tom,  I.,  p.  37 — ^has  treated  on  this 
question  under  the  heading  of  des  sociktis  civiles  qui  offrent  le 
caracUre  de  la  socittk  anonyme^  and  has  pointed    out   with  great 
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acumen  the  difference  between  the  two  societies.  The  laws  of 
Russia,  and  those  of  the  Scandinavian  kingdoms,  do  not  recognise 
foreign  companies.  The  Imperial  regulations  of  Austria,  29 
November,  1865,  recognises  foreign  companies  and  commandites 
(excluding  insurance  companies),  provided  the  country  in  which 
they  are  constituted  reciprocally  extends  equal  rights  to  an 
Austrian  company,  and  provided  a  foreign  company  seeking  to 
function  in  Austria,  legally  binds  itself  to  abide  by  the  above- 
recited  regulations. 

''The  greatest  uncertainty  prevails  in  the  United  States  of 
America.  The  common  law  rule  adopted  in  England  is  universally 
recognised,  foreign  corporations,  whether  private  or  public,  may 
sue  and  be  sued  in  their  corporate  names,  provided,  where  they 
are  plaintiffs  in  a  suit,  they  furnish  security  for  the  payment  of 
costs.  But  whether  a  foreign  corporation  may  carry  on  business 
in  the  States  of  the  Union  without  restriction  is  very  doubtful 
Equally  doubtfid  is  the  position  of  a  shareholder  or  stock-holder 
in  a  foreign  country.  It  appears  to  be  settled  law  that  the  company 
has  to  be  sued  in  the  first  instance;  but  admitting  a  foreign 
company  has  become  insolvent,  the  question  arises  whether  a 
creditor  may  pursue  his  remedy  as  against  a  shareholder  who  hap- 
pens to  be  residing  in  a  foreign  country  where  the  debt  has  been 
contracted?  The  older  rule  in  the  States  of  America  was  that  of 
unlimited  liability,  and  this  rule,  adopted  from  the  English  law, 
could  only  be  set  aside  by  some  positive  enactment  or  general 
acts  of  the  legislature,  granting  to  members  of  joint  stock  com- 
panies the  right  of  exemption  from  unlimited  liability,  but  this 
only  on  condition  that  the  forms  prescribed  by  the  legislature  be 
observed.  A  foreign  company  establishing  itself  within  the  limits 
of  a  State,  unless  a  special  convention  be  arrived  at,  would  hence 
be  placed  in  a  position  of  a  corporate  body  illegally  functioning 
within  a  State. 

'<  No  convention  exists  between  Great  Britain  and  the  United 
States  of  America  regulating  the  rights  of  English  joint  stock 
companies,  or  American  corporations  carrying  on  business  within 
the  United  Kingdom,  and  in  the  absence  of  a  treaty  with  that 
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country  we  are  relegated  to  the  uncertainties  of  international  rules 
of  law,  or  to  that  extremely  vague  principle  called  the  Comity 
of  nations. 

**  The  remarks  relating  to  English  corporations  apply  with  equal 
force  to  other  countries,  and  unless  protected  by  some  special  law, 
both  the  position  of  a  foreign  company,  and  of  the  members  who 
constitute  the  same,  are  extremely  uncertain  and  unsatisfactory. 

*'  From  the  earliest  times,  both  on  the  grounds  of  public  policy 
and  for  fiscal  reasons,  the  rights  of  associations,  founded  for  the 
purpose  of  insuring  the  assured  against  risks  of  fire  and  death 
have  been  greatly  restricted  In  the  early  part  of  this  century, 
insurance  against  fire  was  compulsory,  the  German  government 
levying  the  premium  by  way  of  a  rate  on  property,  and  to  this 
day  foreign  insurance  companies  are  regarded  by  the  governments 
of  the  States  of  Europe  with  special  jealousy.  It  will  hence  be 
necessary  to  exclude  insurance  companies  from  the  ordinary 
principles  that  govern  joint  stock  companies.  The  rule  recognised 
in  England  and  in  the  United  States  is  that  private  international 
law  allows  foreign  corporate  bodies  to  be  sued  and  sue  in  their 
corporate  names  in  courts  of  law,  provided  the  corporation  has 
been  duly  created  by  the  laws  of  the  country  where  it  was 
constituted  (The  Dutch  West  India  Company  v.  Moses,  i  Str.  R., 
p.  6ii  :  Bank  of  Australia  v.  Harding,  9  C.  B.,  p.  661).  A 
different  view  has  been,  however,  entertained  by  many  jurists, 
and  in  the  case  of  the  Bank  of  Montreal  v.  Bathume  (4  Up. 
Can.  Q.  B.,  p.  341),  the  court  held  that  a  corporation  cannot 
transact  business  outside  of  the  country  where  it  has  been  con- 
stituted. This  view  is  entertained  by  most  of  the  continental 
l^;islatures,and  in  the  absence  of  a  convention  a  foreign  company 
is  forbidden  to  fimction. 

"  Grave  as  the  question  may  be  of  the  capacity  of  a  corporate 
body  to  carry  on  business  in  a  foreign  State,  or  to  sue  or  be  sued 
before  the  tribunals  of  a  foreign  country,  the  question  of  the  liability 
of  the  individual  members  for  the  debts  of  a  company  contracted 
in  foreign  States  is  one  of  far  greater  import  The  courts  of 
England  have  supported  the  theory  that  the  limit  of  liability  of  a 
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shareholder  is  to  be  ascertained  by  the  deed  or  act  of  incorporation ; 
in  the  cases  of  the  General  Steam  Navigation  Company  v.  Gaillor, 
(ii  M.  &  W.,  877),  and  Mannders  v.  Floyd  (2  I.  &  H.,  718),  this 
rule  was  acknowledged  by  our  courts.  In  the  United  States  of 
America  and  the  British  Colonies  the  same  principle  is  in  part 
admitted,  but  in  the  different  continental  States  of  Europe,  in  the 
absence  of  a  convention,  a  shareholder  of  a  foreign  company,  it  is 
conceived,  may  be  pursued  for  the  debts  of  a  company  of  which 
he  is  a  member,  at  all  events  to  a  proportionate  extent  of  his 
holdings.  As  the  system  of  issuing  shares  to  bearer  is  on  the 
Continent  universally  prevalent,  questions  rarely,  if  ever,  arise  on 
this  point ;  but  where  shares  are  nominative,  and  a  list  of  share- 
holders is  open  to  the  public,  a  holder  of  shares  in  a  company 
owing  money  in  a  foreign  country  may  be  exposed  to  vexatious 
proceedings. 

"  In  view  of  the  difficulties  I  have  pointed  out,  I  think  that  some 
effort  ought  to  be  made  to  establish  common  rules,  internationally 
recognised,  regulating  the  position  of  a  joint  stock  company  in  a 
foreign  State,  ^ua  foreign  corporation,  and  also  regulating  the 
position  of  a  shareholder. 

"  Other  questions  arise  in  considering  the  position  of  a  foreign 
corporate  body,  such  as  the  transfer  of  its  shares,  whether  this 
takes  place  by  delivery  or  deed  of  transfer ;  the  liability  to  be 
wound  up,  the  appointment  of  a  liquidator  or  of  a  receiver  by  a 
foreign  tribunal ;  the  service  of  the  process  of  a  foreign  court  of 
law;  the  liability  to  income-tax  and  other  taxes;  but  I  will  refrain 
from  widening  the  inquiry,  limiting  for  the  present  occasion  the 
subject  to  those  above  named,  namely,  the  rights  of  a  corporate 
body  in  a  foreign  country,  and  the  liability  of  its  members 
individually  as  regards  the  creditors  of  the  company  of  which 
they  are  members." 

Mr.  D.  D.  Field,  in  referring  to  the  subject  touched  upon  by 
Mr.  Jencken,  said  that  it  was  one  of  great  importance ;  in  the 
United  States,  especially,  inconvenience  was  felt  from  the  con- 
flict of  laws  in  the  different  States  of  the  Union :  it  was  a  most 
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difficult  task  to  ascertain  the  law  of  the  State  in  which  a  foreign 
joint  stock  company  sought  either  to  carry  on  business,  or  to 
enforce  a  claim,  such  as  a  mortgage  on  real  estate.  He  recol- 
lected Mr.  Horace  Greely's  arrest  in  Paris  as  a  shareholder  of  a 
Company  having  French  creditors ;  and  he  concluded  by  urging 
the  Meeting  to  follow  up  this  question.  Dr.  Wendt  said  he 
thought  the  matter  of  great  importance ;  the  legal  status  of  a 
Company,  and  liability  of  an  individual  shareholder,  were  matters 
that  affected  a  very  numerous  public.  Dr.  Syndicus  Marcus 
took  the  same  view.  Dr.  Wendt  then  moved,  and  Dr.  Marcus 
seconded  the  following  resolution  : — 

'*  That  a  Committee  be  appointed  by  the  Executive  Council  to 
report  on  the  desirability  of  establishing  common  Inter* 
national  Rules  regulating  the  position  of  Joint  Stock 
Companies,  and  that  it  consist  of  Sir  Travers  Twiss, 
Mr.  HiNDE  Palmer,  M.P.,  Judge  Peabody,  Dr.  Marcus, 
and  Mr.  H.  D.  Jencken.'' 

This  resolution  was  unanimously  carried,  and  the  meeting  then 
adjourned. 

Friday,  19  August,  1881. 

On  the  reassembling  of  the  Conference,  Sir  Travers  Twiss, 
Q.C.,  D.C.L.,  F.R.S.,  took  the  Chair. 

The  Honorary  Secretary  then  read  the  Minutes  of  the  previous 
Meeting,  which  were  signed  as  correct  Sir  Travers  Twiss 
then  said  that  Mr.  Richard  Lowndes  had  kindly  promised  to 
form  a  Committee  in  Liverpool  on  the  important  question  of  the 
Laws  of  Bills  of  Lading ;  he  therefore  moved  that  Mr.  Richard 
Lowndes,  of  Liverpool,  be  appointed  Honorary  Secretary  of  the 
local  Committee  in  Liverpool  on  the  International  Law  of  Bills  of 
Lading,  vnih  directions  to  form  a  Committee,  and  to  report  to  the 
Executive  council  of  the  Association." 

In  supporting  this  motion,  Dr.  Syndicus  Marcus  said  that 
it  was  very  desirable  that  local  Committees  should  be  formed  to 
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work  up  any  subject  which  it  was  agreed  to  adopt  as  a  question 
for  consideration.    The  motion  was  adopted. 

On  the  questions  of  Quarantine  and  Emigration,  the  following 
resolution,  proposed  by  Judge  Peabody,  and  seconded  by  Judge 
Field,  was  unanimously  adopted,  viz.  : — 

''That  whereas  the  laws  on  the  subject  of  Quarantine,  and  par- 
ticularly those  applicable  to  the  transportation  of  Emigrants, 
are  different  in  different  countries,  and  in  many  countries, 
by  reason  of  increase  in  the  amount  of  emigration,  have 
become  insufficient  and  unsuitable  for  the  present  condition 
of  things,  and  particularly  by  reason  of  the  change  in 
the  mode  of  transportation  from  sailing  to  steam-vessels, 
therefore — 

**  Resolved :  that  inquiry  into  those  laws,  with  a  view  to  making 
them  more  in  accordance,  and  as  far  as  practicable  making 
them  alike  in  different  countries  is  expedient 

''  Resolved :  that  the  subject  of  those  laws  be  for  that  purpose 
referred  to  a  Committee  to  investigate  the  subject,  and 
report  at  the  next  meeting  of  the  Association." 

Mr.  D.  D.  Field  then  moved  the  following  resolution,  which 
was  seconded  by  Dr.  Magoun,  viz. : — 

"  That  a  Committee  of  five  be  appointed  by  the  President  to 
report  to  the  next  Conference  of  the  Association  what,  in 
their  opinion,  would  be  the  most  effective  and  practicable 
scheme  for  the  protection  of  telegraphic  sea-cables  in  time 
of  war." 

Mr.  Henry  Richard,  M.P.,  said  he  now  proposed  to  submit 
to  the  Conference  a  paper  which  he  had  prepared  on 

"  Th^  Recent  Progress  of  Arbitration:' 

''  The  question  of  arbitration,  in  lieu  of  resorting  to  the  arbitra- 
ment of  the  sword,  had,  he  believed,  thoroughly  attracted  the 
attention  of  the  civilised  world,  and  he  hoped  that  the  few  words 
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he  had  to  say  on  this  subject  might  prove  acceptable:   Mr. 
Richard  then  read  his  paper,  as  follows : — 

^  At  the  Conference  held  in  Brussels,  in  October,  1873,  when 
this  Association  was  founded  and  formed,  the  following  Reso- 
lution was  proposed  by  the  Right  Hon.  Montague  Bernaiu>, 
formerly  Professor  of  International  Law  in  the  University  of 
Oxford,  seconded  by  Signor  Mancini,  at  present  Minister  of 
Foreign  A&irs  in  the  Kingdom  of  Italy,  and  supported  by 
Professor  Bluntschli,  of  the  University  of  Heidelberg,  Sir 
Travers  Twiss,  Professor  Pierantoni,  with  others,  and  unani- 
mously adopted : — 

^'  *  This  Conference  declares  that  it  regards  Arbitration  as  a 

means  essentially  just  and  reasonable,  and  even  obligatory 

on  all  nations,  of  terminating  international  differences 

which  cannot  be  settled  by  negotiation.     It  abstains  from 

affirming  that  in  all  cases,  without  exception,  this  mode  of 

solution  is  applicable,  but  it  believes  that  the  exceptions 

are  rare,  and  it  is  convinced  that  no  difference  ought  to 

be  considered  insoluble  until  after  a  clear  statement  of 

complaints  and  reasonable  delay,  and  the  exhaustion  of  all 

padfic  methods  of  accommodation.' 

"  This  may  be  regarded  as  a  general  declaration  of  principle  ; 

but  at  a  later  sitting  of  the  Conference,  in  defining  the  objects 

of  the  Association,*another  Resolution  was  passed,  declaring  its 

competence  to  deal  with  the  question  of  International  Law, 

public  and  private,  but  adding  these  words :    '  The  principal 

object,  nevertheless,  to  be  Arbitration  as  a  means  of  settlement 

of  all  differences  between  nations.' 

''  In  calling  attention,  therefore,  to  the  subject  of  Arbitration 
I  am  acting  strictly  in  harmony  with  what  has  been  declared  to 
be  a  fundamental  principle,  as  well  as  the  primary  object,  of  the 
Association. 

"  Now  those  who  advocate  this  method  of  deciding  the  differ- 
ences of  nations  have  to  encounter  two  objections —first,  that  it 
is  unreasonable,  and  secondly,  that  it  is  impracticable.  It  may 
^eem  strange  that  the  former  accusation  should  be  laid  to  their 
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charge.  But  so  it  is.  Nothing  is  more  common  than  to  hear 
the  epithets, '  foolish/  *  absurd/  *  ridiculous/  applied  to  their  con- 
duct. They  may,  however,  solace  themselves  with  the  reflection 
that  these  are  the  stereotyped  phrases  applied  to  every  innovation 
on  the  traditional  customs  of  mankind.  Our  contention,  on  the 
contrary,  is  that  in  this  intance  at  least  the  folly,  the  infatuation, 
is  on  the  other  side,  not  on  ours.  Indeed,  we  are  quite  content, 
for  the  defence  of  our  views,  with  appealing  to  no  higher  principle 
than  the  reason  and  common  sense  of  mankind.  And  in  arguing 
with  certain  classes  this  may  be  the  safer  and  more  conclusive 
method,  for  there  are  men  who  are  inaccessible  to  any  higher 
appeal.  If  we  object  to  war  as  the  solvent  of  international  diffi- 
culties, on  the  ground  that  it  is  opposed  to  the  sacred  authority  of 
the  Gospel,  they  will  meet  us  with  a  smile  of  disdain  as  super- 
stitious enthusiasts  who  cannot  be  seriously  reasoned  with.  If 
we  argue  against  it  by  reason  of  its  unspeakable  cruelties  and 
barbarities,  we  may  be  told  we  are  yielding  to  a  mawkish  senti- 
mentalism  unworthy  of  a  vigorous  and  manly  character.  If  we 
condemn  it  on  account  of  its  enormous  and  oppressive  costliness, 
that  may  be  set  down  to  a  mean  and  sordid  spirit.  But  even  with 
such  opponents  it  may  be  open  to  us  to  show  that  the  practice  is 
utterly  irrational.  And  is  it  not  so  ?  Let  us  consider  for  a  moment 
the  question. 

"  The  Question  of  Right 

*'  The  questions  that  rise  between  nations  are  always,  at  least 
professedly,  questions  of  contested  right.  When  Lord  John 
Russell,  for  instance,  in  1854,  delivered  a  speech  in  the  House 
of  Commons  which  was  virtually  a  declaration  of  war  against 
Russia,  he  ended,  amid  the  enthusiastic  plaudits  of  his  audience, 
with  this  exclamation :  '  And  may  God  defend  the  right'  The 
Emperor  of  Russia,  when  he  accepted  England's  challenge,  made 
a  still  more  solemn. appeal  to  heaven  for  the  rightfulness  of  his 
cause.  And  this  is  the  case  in  every  war.  Each  party  loudly 
asseverates  that  it  is  drawing  the  sword  only  in  defence  of  the 
right.     But  hfftv  are  questions  of  right  to  be  decided^     Is  it  by  an 
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appeal  to  the  appliances  of  brute  force,  or  to  reason  and  justice  ? 
If,  in  civil  society,  you  want  to  determine  which  of  two  contending 
parties  is  right,  how  do  you  set  to  work  ?  Do  you  try  to  dis- 
cover which  is  the  heaviest  physically ;  which  is  the  strongest,  or 
the  most  vigorous  and  adroit  in  the  use  of  material  weapons  ? 
No ;  but  you  enquire  into  facts ;  you  collect  and  collate  evidence, 
you  listen  to  argument,  you  investigate  character,  you  compare 
moral  probabilities.  But  how  do  the  implements  and  exercises 
of  war  help  you  in  such  a  process  ?  A  bayonet  has  no  aptitude 
for  the  discovery  of  truth;  gunpowder  has  no  quality  of  moral 
discrimination  :  a  Krufip  gun^  or  a  torpedo^  has  no  particular  rela^ 
tion  to  righteousness, 

*'  All  that  these  can  do,  if  you  use  them  to  the  day  of  doom,  is 
to  decide,  not  who  is  right,  but  who  is  the  strongest,  the  most 
skilful,  the  most  wealthy,  the  most  pertinacious.  A  more  con- 
clusive proof  of  the  utter  impotence  of  war  to  settle  questions  of 
right  cannot  be  imagined,  than  is  afforded  by  the  fact  that  it  never 
does  settle  anything.  For  after  the  nations  have  been  fighting 
for  five,  ten,  or  fifteen  years ;  after  they  have  lavished  their  blood 
and  treasure  in  conflict;  after  they  have  laid  waste  the  earth, 
after  they  have  carried  anguish  and  desolation  into  myriads  of 
homes,  after  they  have  envenomed  each  other's  hearts  by  hateful 
and  malignant  passion,  they  always  end  by  meeting  in  council,  to 
considt  and  argue,  and,  by  mutual  concessions  and  compromises, 
to  make  a  treaty  of  peace.  And  all  we  ask  is,  whether  it  would 
not  be  wiser,  more  consonant  with  reason  and  common  sense,  as 
well  as  with  justice,  religion  and  humanity,  to  begin  where  they 
are  always  obliged  to  end,  by  meeting  in  council  and  making 
concessions  and  compromises  brfore  they  have  filled  the  world 
with  the  havoc  and  horrors  of  war. 

**  The  Question  of  Practicability. 

"  The  second  objection  to  our  proposal  is  its  impracticability. 
We  are  told  that  though,  no  doubt,  the  method  we  recommend  is 
very  desirable,  it  cannot  be  done ;  that  it  is  a  dream  of  good  and 
not  very  wise  men.     Our  answer  is,  that  it  is  done.     It  hcu  been 
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done,  it  is  being  done,  almost  every  year,  and,  in  my  firm  con- 
viction, it  will  be  done  more  and  more,  as  mankind  advance  in 
enlightenment,  civilisation,  and  morality.  We  confidently  appeal 
to  facts  in  proof  of  the  practicality  of  our  plan.  And  this,  indeed, 
is  the  special  object  of  this  paper. 

"  Arbitration  in  Practice. — Tkc  Angio-American  Mixed  Com- 
mission, 

'*  I  do  not  mean  to  travel  far  back  in  history  for  my  illustra- 
tions, but  to  restrict  them  to  references  to  a  series  of  very  modem 
instances.  I  will  take,  as  my  point  of  departure,  the  date  of  the 
establishment  of  this  Association  in  1873.  Let  me,  however, 
premise  that  I  use  the  word  Arbitration,  not  in  its  technical, 
but  in  its  broader  and  more  general  sense,  as  including  every 
kind  of  pacific  reference,  or  adjudication,  for  the  setdement  of 
international  disputes.  At  the  time  alluded  to,  the  San  Juan 
Arbitration  had  just  been  concluded,  and  the  group  of  questions 
known  as  the  Alabama  Case  had  been  happily  disposed  of,  by  the 
Tribunal  of  Geneva.  I  do  not,  therefore,  include  these.  But  it 
is  well  known  that  by  the  Treaty  of  Washington,  out  of  which  that 
tribunal  grew,  a  second  body  was  appointed  to  deal  with  another 
class  of  cases  then  in  question  between  the  two  countries.  This 
was  the  Mixed  Commission  which  was  to  enquire  into  all  out- 
standing claims  made  by  subjects  of  Great  Britain  upon  the 
Government  of  the  United  States,  and  vice  versa.  This  Com- 
nussion  consisted  of  the  Right  Hon.  Russell  Gurney,  on  the 
part  of  Great  Britain  j  the  Hoil  James  S.  Eraser,  on  the  part  of 
the  United  States,  and  His  Excellency  Count  Corti,  Minister 
Plenipotentiary  of  the  King  of  Italy,  at  Washington.  Some  of 
those  claims  were  of  a  sufficiently  difficult  and  dangerous  character. 
The  total  number  was  478  on  the  part  of  British  subjects,  and 
19  on  the  part  of  American  subjects.  The  Commissioners  inves- 
tigated and  disposed  of  them  all,  and  their  final  award  was  that 
the  Government  of  the  United  States  should  pay  to  Her  Britannic 
Majesty,  within  twelve  months  of  the  award,  the  sum  of  1,939,819 
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dollars,  or  nearly  ^400,000,  which  was  a  litde  salve  to  the  pride 
of  John  Bull  for  the  ^3,000,000  he  had  to  pay  on  the  Alabama 
account  The  IHma  newspaper,  which  has  not  always  written 
very  favourably  of  Arbitration,  when  the  issue  of  that  Commission 
became  known,  wrote  thus  : — 

" '  The  success  with  which  this  Commission  has  accomplished 
its  task  is  one  of  the  best  testimonies  we  have  yet  received  to  the 
true  worth  of  arbitration.  Here  were  claims,  in  the  aggregate  of 
large  amount,  creating  much  ill  feeling,  some  of  them  involving 
delicate  points  of  international  law,  and  each  bound  up  in  a  mul- 
tiplicity of  details,  that  would  have  defied  the  ordinary  process  of 
diplomatic  treatment.  In  former  times  we  know  what  would 
have  happened  with  such  claims.  They  would  have  remained 
unsettled  during  years  of  angry  discussion  and  ever  growing 
estrangement,  and  would  have  powerfully  aided  to  bring  about 
one  of  those  wars  with  which  the  world  was  periodically  cursed, 
to  be  finally  disposed  of,  on  the  return  of  peace,  by  a  stroke  of 
the  pen,  that  would  have  consigned  them  to  oblivion  and  many 
of  the  claimants  to  poverty.  The  Anglo-American  Commission 
has  shown  us  a  better  way  to  deal  with  matters  that,  in  themselves 
limited  and  personal,  might  yet,  if  neglected,  evoke  national 
sentiments  and  passions;  and  we  have  now  discovered  how  justice 
can  be  meted  out  to  individuals,  and  a  difficulty  permanently 
removed  without  the  whole  nation  being  burdened  with  im- 
measurable consequences.' 

^*  Delagpa  Bay  ArbitraHon. 

'*  But  I  proceed  with  my  enumeration  of  other  cases  that 
have  occurred  since  1873.  ^^  1874  a  question  that  had  long 
been  in  dispute  between  England  and  Portugal,  as  to  the  posses- 
sion of  Delagoa  Bay  and  the  surrounding  territory,  on  the  East 
Coast  of  Afirica,  was  referred  to  the  Arbitration  of  the  President 
of  the  French  Republic  In  July,  1875,  Marshal  MacMahon 
delivered  his  award,  assigning  the  disputed  territory  to  Portugal, 
and  the  British  Government  and  nation  acquiesced  with  scarcely 
a  murmur. 
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"  Switzerland  and  Italy, 

**  Here  is  another  case  which  occurred  about  the  same  time. 
For  many  years  there  had  been  a  dispute  between  Switzerland 
and  Italy,  on  a  question  of  boundary  respecting  the  frontier, 
near  Peschiaro.  It  was  just  one  of  the  questions  that  formerly 
would  have  led  to  war,  for  it  lias  been  held  among  nations, 
as  a  scrupulous  point  of  honour,  not  to  surrender  one  inch  of 
territory  except  at  the  edge  of  the  sword.  But  the  two 
Governments  referred  their  difference  to  the  arbitration  of 
the  Hon.  P.  Marsh,  the  United  States  Minister  at  Rome,  who, 
after  a  careful  investigation  of  their  rival  claims,  pronounced 
in  favour  of  Italy,  and  Switzerland  cheerfully  accepted  the 
decision. 

"  Seistlan  (Persia)  Arbitration, 

"  But  we  have  now  to  travel  beyond  the  boundaries  of  Christen- 
dom for  illustrations  of  the  successful  application  of  the  same 
principle.  A  question  of  disputed  boundary  between  the  terri- 
tories of  Parsia  and  Afghanistan  had  for  a  long  time  been  an 
open  sore.  *  It  had  been,'  says  my  authority,  *  the  source  of 
constant  bickering  between  the  Shah  of  Persia  and  the  Ameer 
OF  Cabul,  at  times  leading  to  actual  overt  acts.  But,  by  the 
advice  of  Lord  Mayo,  when  Governor-General  of  India,  two 
British  officers,  General  Goldsmid  and  General  Pollock,  under- 
took to  mediate  between  the  disputants.  After  long  inquiry, 
and  surmounting  a  good  many  difficulties,  they  brought  to  a 
successful  conclusion  one  of  the  most  important  boundary  ques- 
tions which  the  Indian  Government  has  ever  had  to  decide.' 
I  am  afraid  it  must  be  admitted  that  it  left  some  feeling  of 
dissatisfaction  in  the  mind  of  the  Ameer,  but  it  arrested  a  possible 
war  between  Persia  and  Afghanistan.  This  is  known  as  the 
Seistan  Arbitration. 

"  CAina  and  Japan, 

"  But  perhaps  the  most  remarkable  case,  in  the  years  1874-5, 
was  the  settlement,  by  Arbitration,  of  a  most  dangerous  dispute 
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between  China  and  Japan.  It  related  to  the  murder  of  a  certain 
Japanese  captain,  by  the  Chinese,  in  the  island  of  Formosa.  The 
Japanese  Government  demanded  redress,  which  was  at  first  re- 
fused by  China.  This  led  to  an  angry  correspondence,  which 
at  length  became  so  embittered,  that  hostilities  on  a  large  scale 
were  preparing  on  both  sides.  The  Japanese  troops  had  already 
taken  possession  of  the  island  of  Formosa.  But  at  this  juncture 
Mr.  Wade,  now  Sir  Thomas  Wade,  the  British  Minister  at  Pekin, 
stepped  in  and  offered  his  mediation  as  arbiter.  This  was 
accepted,  and  ultimately  the  Chinese  Government  and  the 
Japanese  Commissioner  at  Pekin  agreed  to  an  arrangement,  by 
which  China  was  to  pay  to  Japan  500,000  taels,  and  the  Japanese 
troops  were  to  be  withdrawn  from  Formosa.  Lord  Derby,  who 
was  then  the  Foreign  Minister  of  Great  Britain,  in  acknowledging 
the  telegrams  from  Mr.  Wade,  announcing  this  happy  issue, 
replied : — '  I  have  great  pleasure  in  expressing  to  you  the  high 
sense  entertained  by  her  Majest3r's  Government  of  the  service  which 
you  have  rendered  in  thus  bringing  about  a  peaceful  settlement  of 
a  dispute  which  might  otherwise  have  produced  results  disastrous 
to  the  countries  immediately  concerned,  and  injurious  to  the 
interests  of  Great  Britain  and  the  other  Treaty  Powers.*  Mr. 
Parkes,  now  Sir  Henry  Parkes,  our  Minister  at  Japan,  wrote 
to  Lord  Derby  that  the  Mikado,  the  Emperor  of  that  country, 
sent  for  him  to  a  special  audience  in  order  to  express  his  satis; 
faction  at  this  result,  and  requested  him  to  convey  to  Mr.  Wade 
his  thanks  for  the  timely  and  effective  service  he  had  rendered. 
The  Japanese  Minister  in  London  also  called  upon  Lord  Derby 
to  express  officially  the  thanks  of  his  Government  to  Mr.  Wade. 
•He  could  assure  me,'  said  Lord  Derby,  reporting  his  Excel- 
lency's words,  'that  the  service  thua  rendered  would  be  gratefully 
remembered  by  his  countrymen.' 

"  Ex-President  Granfs  Asiatic  Arbitration. 

"But  since  the  settlement  of  this  question  by  Mr.  Wade, 
another  difficulty  appears  to  have  arisen  between  China  and 
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Japan  relative  to  the  sovereignty  of  the  Islands  of  Loo-Choa 
This  difference  had  assumed  a  very  serious  and  menacing  charac- 
ter, when  Ex-President  Grant,  on  his  journey  round  the  world, 
visited  China.  When  his  arrival  became  known,  the  Chinese 
Minister  (Prince  Kung)  applied  to  him  to  use  his  good  offices  to 
mediate  between  the  two  countries.  A  conversation  of  singular 
interest  took  place  between  the  two,  in  the  course  of  which  Prince 
Kung  said  (what  must  be,  I  think,  heard  with  pleasure  by  the 
members  of  this  Association) : — '  We  [in  China]  have  made  a 
study  of  International  Law  as  written  by  your  English  and 
American  authors,  whose  text-books  are  in  Chinese.  If  there  be 
any  force  in  the  principles  of  International  Law,  as  recognised  by 
your  nations,  the  extinction  of  the  Loo-Choo  sovereignty  is  a 
wrong.'  Ex-President  Grant  pointed  out  that  he  was  there,  not 
in  any  official,  but  only  in  his  private  capacity,  but  still  he 
added : — *  It  would  afford  me  the  greatest  pleasure — I  know  of 
no  pleasure  that  could  be  greater — to  be  the  means,  by  counsel 
or  effort  of  mine,  in  preserving  peace,  especially  between  two 
nations  in  which  I  feel  so  deep  an  interest  as  I  do  in  China  and 
Japan.'  He  immediately  returned  to  Tokio,  the  capital  of  the 
latter  country,  had  an  interview  with  the  Emperor  and  his 
Minister,  and  argued  with  them  strongly  in  favour  of  a  pacific 
settlement  of  the  dispute.  He  wrote  to  Prince  Kung  the  result 
of  his  good  offices,  and  suggested  a  plan  of  compromise.  The 
issue  is  thus  described  in  a  letter  which  appeared  in  the  Times  of 
December  last : — '  It  is  within  my  knowledge  that  since  the  arrival 
of  the  General  in  the  United  States  he  has  been  informed  by 
a  high  official  in  the  Japanese  service  that  Prince  Kung  had 
written  a  very  satisfactory  reply  to  his  letter,  to  the  effect  that 
the  matter  was  not  likely  to  give  the  two  nations  any  further 
serious  trouble.'  In  the  course  of  conversation  with  Prince  Kung, 
Ex-President  Grant  made  a  very  memorable  remark:  'An 
Arbitration  between  two  nations  may  not  satisfy  either  party 
at  the  time,  but  iV  satisfies  the  conscience  of  mankind;  and  it 
must  commend  itself  more  and  more  as  a  means  of  adjusting 
disputes.' 
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^^  Japan  and  Peru, 

''  Before  quitting  these  remote  regions,  I  most  record  one  other 
case  of  saccessful  recourse  to  pacific  reference.  There  arose  a 
dispute  between  Japan  and  Peru,  occasioned  by  the  seizure,  in 
1872,  of  a  Peruvian  barque  engaged  in  the  Coolie  trade,  and  the 
liberation  of  those  found  on  board  The  matter  was  referred  to 
the  arbitration  of  the  Emperor  of  Russia,  who  gave  judgment  in 
favour  of  Japan,  which  was,  I  suspect,  a  decision  against  slavery 
as  well  as  against  war. 

"  Spain  and  the  United  States, 

''  I  now  come  back  again  to  Christendom.  In  the  year  1879 
Spain  and  the  United  States  of  America  united  to  request 
Mr.  Albert  Klaeer,  the  Italian  Ambassador  at  Washington,  to 
arbitrate  between  their  two  Governments  in  reference  to  certain 
claims  of  indemnity  put  forth  by  some  American  citizens  in  Cuba, 
for  injuries  alleged  by  them  to  have  been  suffered  during  the  late 
Civil  War  in  that  island.  The  paper  announcing  this  fact  adds 
this  remark : — '  Thb  is  the  third  time  that  an  Italian  Ambassador 
at  Washington  has  been  requested  to  undertake  an  honourable 
service  of  this  nature.' 

"  Halifax  (JV.S,)  Fishery  Commission, 

"Then  comes  the  arbitration  of  the  Halifax  (Nova  Scotia) 
Fishery  Commission  between  Great  Britain  and  the  United  States. 
The  Commissioners  in  this  case  were  Sir  Alexander  Galt,  now 
Canadian  Agent  in  London,  Mr.  Ensign  H.  Kellog,  of  the 
United  States,  and  Mr.  Maurice  Delford,  Belgian  Mmister  at 
Washington.  The  award  was  given  in  favour  of  Great  Britain  by 
two  of  the  Commissioners,  who  adjudged  the  United  States  to 
pay  5,000,000  dollars,  or  about  a  million  sterling  to  the  Canadian 
fishermen.  Mr.  Kellog,  the  United  States  Commissioner,  dis- 
sented from  this  finding.  It  would  appear  that  in  the  Convention 
which  appointed  the  Commission  no  provision  was  made,  as  was 
the  case  in  one  to  which  I  shall  refer  presently,  that  the  award  of 
any  two  of  the  Commissioners  should  bind  the  parties;   and 
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although,  as  I  understand  according  to  the  Common  Law,  such 
an  award  ought  to  be  unanimous,  and  the  United  States  might 
have  refused  to  abide  by  it,  yet,  infinitely  to  their  honour,  rather 
than  discredit  the  principle  of  Arbitration,  they  submitted  to  the 
award  and  paid  the  money. 

"  Chili  and  Peru, — Arbitration  Declined, 

"  Let  me  refer  to  one  other  case,  in  which  the  beneficent 
principle  we  advocate  was,  unhappily,  not  applied.  The  British 
Government,  first  alone,  then  in  conjunction  with  the  Italian 
Government,  offered  to  arbitrate  between  Chili  and  Peru.  The 
Government  of  the  United  States^  I  believe  more  than  once, 
made  the  same  offer.  But,  unhappily,  it  was  declined  by  both 
parties,  and  the  miserable  war,  which  so  long  desolated  South 
America,  went  on  with  aggravated  barbarity.  It  would  appear, 
however,  that  the  bitter  lesson  of  that  war  was  not  wholly  lost  on 
Chili,  as  it  was  announced  some  time  ago  that  a  Convention  had 
been  signed  between  that  State  and  the  United  States  of  Columbia, 
to  submit  to  arbitration  all  questions  in  dispute  between  the  two 
republitrs.  It  was  further  stipulated  in  the  Convention  that  all 
the  other  nations  of  America  should  be  invited  to  become  parties 
to  it,  so  that  in  future  all  their  international  disputes  should  be 
settled  by  arbitration. 

"  France  and  Nicaragua, 

"  Another  example  of  the  value  of  International  Arbitration 
has  just  been  furnished  by  the  mutual  action  of  the  two  Republics 
of  France  and  of  Nicaragua.  In  1874  the  Government  of 
Nicaragua  seized  a  French  ship,  the  Pharos,  Captain  Mare,  loaded 
with  arms,  presumed  to  be  intended  for  the  revolutionary  party 
in  Nicaragua,  but  declared  by  the  owner  to  be  only  ordinary 
merchandise,  and  for  the  open  m^ket  A  Nicaragua  Court, 
however,  confirmed  the  action  of  the  local  authorities,  confiscated 
the  ship  and  cargo,  and  imprisoned  the  captain.  The  French 
Consul  then  took  up  the  matter,  demanded  70,000  francs  damages, 
and  summoned  two  French  ships  of  war  to  his  aid.     Hereupon 
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the  Nicaraguan  Government  proposed  a  resort  to  arbitration,  and 
named  the  French  Court  of  Cassation  as  the  umpire.  T^us  was 
agreed  to  by  France.  Recently  the  Court  has  made  its  award, 
and  sentenced  the  Nicaraguan  Government  to  pay  the  captain 
42,000  francs,  with  interest  This  terminates  a  difficulty  which 
otherwise  might  have  been  far  more  costly  and  troublesome  to 
both  parties. 

''  M,  Mandni  and  Arbitration, 

"  There  are  two  operations  of  a  more  general  character  which 
I  must  not  omit  in  this  enumeration.  It  will  be  remembered  that 
in  1873  Signor  Mancini  obtained  the  unanimous  assent  of  the 
Italian  Chamber  of  Deputies  to  a  general  motion  in  favour  of 
arbitration.  Not  content  with  this,  the  same  distinguished  states- 
man, in  1878,  seeing  that  the  Government  was  about  to  negotiate 
or  renew  Treaties  of  Commerce  and  Navigation  between  Italy 
and  other  countries,  carried  a  Resolution  in  the  Italian  Parliament 
recommending  that  an  Arbitral  Clause  should  be  introduced  into 
all  such  treaties  the  negotiations  of  which  are  yet  pending,  and 
that,  to  treaties  already  concluded,  an  additional  protocol  be 
appended  to  the  same  effect.  Signor  Mancini  is  now  Secretary 
for  Foreign  Affairs  in  the  Italian  Government,  and  is,  happily,  in 
a  position  to  give  effect  to  his  own  beneficent  suggestions. 

"  The  United  States  and  France. 

"  There  is  another  general  operation  to  which  I  refer  with  the 
greatest  satisfaction,  and  that  is  the  conclusion  of  a  treaty,  between 
the  United  States  of  America  and  the  French  Republic,  to  settle 
all  outstanding  claims  on  the  part  of  the  citizens  of  either  State 
against  the  other,  of  which  there  is,  I  believe,  a  considerable 
number.  This  is  to  be  done  by  a  body  of  three  Commissioners, 
one  to  be  named  by  the  President  of  the  United  States,  one  by 
the  French  Government,  and  the  third  by  His  Majesty  the 
Emperor  of  Brazil.  One  of  the  articles  of  this  Convention  is 
couched  in  these  words : — *  The  High  Contracting  Parties  hereby 
engage  to  consider  the  decision  of  the  Commissioners,  or  of  any 
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two  of  them,  as  absolutely  final  and  conclusive^  upon  each  claim 
decided  upon  by  them,  and  to  give  full  effect  to  such  decisions 
without  any  objections,  evasions,  or  delay  whatever.' 

"  Treaty  of  Berlin  .—Turkey  and  Greece. 

**  Nor  must  I  omit  to  refer  to  the  settlement  of  the  difficult 
and  dangerous  question  arising  out  of  the  Treaty  of  Berlin,  as 
between  Turkey  and  Greece,  by  the  concert  of  the  European 
Powers,  who  acted  really  as  a  kind  of  Council  of  Arbitration. 
Mr.  Gladstone  speaking,  a  few  days  ago,  at  the  Lord  Mayor^s 
dinner  in  London  on  this  subject,  said :  '  In  the  case  of  Greece 
we  have  witnessed  that  which  I  think  must  fiiU  every  mind  with 
satisfaction,  namely,  a  large  adjustment  of  territory  which  has 
been  accomplished,  I  might  almost  say,  without  an  angry  word, 
but  certainly  without  the  shedding  of  one  drop  of  human  blood.' 

"  Great  Britain  and  Nicaragua, 

^'  And  finally  I  may  refer  to  a  communication  which,  through 
the  kindness  of  my  friend,  Sir  Charles  Dilke,  Bart,  M.P., 
I  have  received  from  the  English  Foreign  Office  since  I  have 
been  here,  and  which  is  to  this  effect :  '  There  is  reason  to  believe 
that  arbitration  has  been  again  successful  in  a  long-standing 
controversy  between  Her  Majesty's  Government  and  the  Govern- 
ment of  Nicaragua.  The  points  at  issue  arose  under  the  treaty, 
concluded  in  i860,  between  the  two  Governments,  and  related  to 
the  nature  of  the  Sovereignty  of  Nicaragua  over  the  Mosquito 
Indians  and  their  Government,  to  the  annuity  payable  by  Nica- 
ragua for  their  benefit,  to  the  freedom  of  the  Port  of  Greytown, 
and  to  the  British  right  of  intervention.  After  a  long  and  some- 
what angry  correspondence  it  was  agreed  to  submit  the  points 
at  issue  to  the  arbitration  of  the  Emperor  of  Austria,  who  has, 
I  believe,  just  delivered  his  award,*  which  is  not  unfavourable  to 
the  contention  of  Her  Majesty's  Government' 

*  The  award  of  the  Emperor  of  Austria  was  signed  on  2  July,  1881,  and 
the  Papers  relating  to  the  arbitration  have  since  been  presented  to  both 
Houses  of  Parliament. 
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"  TTu  R^ublic  of  Chili  and  flu  Argentine  Republic, 

"  While  this  paper  is  passing  through  the  press,  another  case 
of  successful  arbitration  is  announced.  The  long-standing  dispute 
between  the  Republic  of  Chili  and  the  Argentine  Republic,  on 
the  question  of  their  frontier  boundary,  has  been  arranged  by  the 
good  offices  of  the  United  States  Ministers  accredited  to  those 
countri.es.  After  a  full  and  minute  description  of  the  boundary 
lines  agreed  upon,  it  is  added :  '  The  waters  of  the  Strait  of 
Magellan  are  for  ever  neutralised,  and  its  free  navigation  ensured 
to  the  flags  of  all  nations ;  and  the  raising  on  either  of  its  banks 
of  fortifications  or  other  military  establishments  is  forbidden.' 

'*  Other  Arbitrations. 

"  I  am  by  no  means  certain  that  I  have  exhausted  the  list 
I  have  mentioned  only  those  that  have  come  under  my  own 
observation  There  may  be  others  which  I  have  not  known, 
or  not  noticed.  For  there  is  this  difference  between  the  two 
methods  of  dealing  with  international  disputes.  Arbitration  is 
quiet,  unostentatious,  often  transacted  so  silently,  that  it  attracts 
little  attention  firom  the  outer  world.  But  war  is  loud,  noisy, 
demonstrative,  dazzling  the  eyes  of  men  with  its  sinister  glory, 
filling  their  ears  with  its  violence  and  clamour,  so  that  everybody 
is  obliged  to  look  and  listeiL  The  one  is  like  the  great  and 
strong  wind  which  rent  the  mountains  and  broke  in  pieces  the 
rocks.  The  other  is  like  the  still,  small  voice,  far  more  penetra- 
tive and  prevailing,  because  it  is  the  voice  of  truth,  the  voice  of 
justice,  the  voice  of  God. 

"  Encouragement  far  the  Future, — Precedents, 

"  I  do  not  wish  to  attach  more  importance  to  this  recital  than 
it  deserves.  But  surely  there  is  ground  here  for  encouragement 
and  hope.  Here  are  about  a  dozen  instances,  within  eight yearsy 
in  which  nations  have  had  recourse  to  arbitration,  and  in  tvtry 
case,  so  far  as  I  know,  with  absolute  success.  It  may  be  said, 
for  there  is  a  curious  propensity  in  a  certain  class  of  minds  to 
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minimise,  or  to  reduce  the  significance  of,  these  moral  conquests 
for  humanity,  that,  after  all,  the  cases  I  have  cited  concern  only 
minor  matters  in  the  relations  of  States.  In  the  first  place,  that 
is  not  quite  correct,  as  a  question  of  fact  Some  of  them  were 
differences  of  a  very  grave  character,  which  might  easily  have 
ripened  into  formidable  quarrels;  but- whether  minor  or  major, 
no  one  competently  acquainted  with  history  can  deny  that  they 
were  such  disputes  as,  in  former  times,  have  frequently  led  to 
desolating  and  sanguinary  wars.  Again,  we  may  be  told  that 
isolated  cases  of  arbitration  are  of  little  value.  I  say,  on  the 
contrary,  they  are  of  great  value.  Each  case  becomes  an  example 
and  a  precedent;  and  precedents  have  a  tendency  to  settle  into 
law.  This,  indeed,  should  be  our  aim,  as  Members  of  this 
Association,  to  induce  nations  and  governments  to  give  systematic 
consistency  to  these  happy  tendencies  of  the  age,  to  reduce 
arbitration  into  a  recognised  and  authoritative  pari  of  Intemationai 
Law. 

"  Improved  Spirit  of  Diplomcuy, 

''  But  there  is  something  more  than  these  isolated  acts  of  arbi- 
tration on  which  we  may  dwell  with  some  complacency.  I  hope 
there  are  signs  of  an  improved  temper  on  the  part  of  nations  and 
governments  in  regard  to  this  question.  That  is  most  certainly 
the  case  in  regard  at  least  to  one  nation  and  Government  I 
refer  to  the  case  of  the  United  States ;  and  I  refer  to  it  with 
special  pleasure  in  the  presence  of  so  many  citizens  of  that  great 
Republic.  The  three  last  Presidents  have  most  honourably 
distinguished  themselves  in  this  respect  I  have  already  referred 
to  the  service  of  President  Grant  as  an  arbitrator  between  China 
and  Japan.  But  that  is  not  all  I  have  to  say  of  President  Grant. 
On  his  return  to  America  after  his  voyage  round  the  world,  an 
address  was  presented  to  him  by  the  *  Pennsylvania  Peace 
Society,'  and  in  reply  he  used  these  admirable  words :  '  Though 
I  have  been  trained  as  a  soldier,  and  have  participated  in  many 
battles,  there  never  was  a  time  when,  in  my  opinion,  some  way 
could  not  have  been  found  of  preventing  the  drawing  of  the 
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sword.  I  look  forward  to  an  epoch  when  a  court,  recognised  by 
all  nations,  will  settle  international  differences  instead  of  keeping 
large  standing  armies,  as  they  do  in  Europe.' 

"  President  Hayes,  in  his  Inaugural  Address,  used  these  words : 
— *  The  policy  inaugurated  by  my  honoured  predecessor,  Presi- 
dent Grant,  of  submitting  to  Arbitration  grave  questions  in  dis- 
pute between  ourselves  and  foreign  Powers,  points  to  a  new  and 
comparatively  the  best  instrumentality  for  the  preservation  of 
peace,  and  will,  I  believe,  become  a  beneficent  example  to  be 
pursued  in  similar  emergencies  by  other  nations.  If,  unhappily, 
questions  of  difference  should,  at  any  time  during  the  period  of 
my  administration,  arise  between  the  United  States  and  any  foreign 
Government,  it  will  certainly  be  my  disposition  and  my  hope  to 
aid  in  the  settlement  in  the  same  peaceful  and  honourable  way, 
thus  securing  to  our  country  the  great  blessings  of  peace  and 
mutual  good  offices  with  all  nations  of  the  world.' 

"  In  the  same  spirit  Mr.  Evarts,  Secretary  of  State  under  Pre- 
sident Hayes's  Government,  in  speaking  to  a  deputation  from  a 
Peace  Society  which  waited  upon  him,  said : — *  It  is  the  deliberate 
purpose  of  this  Administration  to  arbitrate  every  case  of  difficulty 
or  difference  that  may  arise  between  this  country  and  any  other.* 

"  And  lastly  comes  President  Garfield,  struck  down  by  a  felon 
hand  at  the  outset  of  his  official  career,  but  destined  I  hope — a 
hope  in  which  the  millions  of  Europe  join  as  cordially  as  the 
millions  of  America — ^to  be  spared  to  render  great  services  to  his 
country  and  kind.  In  taking  leave  of  Sir  Edward  Thornton,  so 
long  British  Ambassador  at  Washington,  he  singled  out  for  special 
commendation  the  valuable  aid  which  that  distinguished  diplo- 
matist had  given  in  successfully  settling  serious  and  possibly  bitter 
differences  between  the  two  countries  by  peaceful  methods.  *  The 
zeal  and  ability,'  he  added,  *  with  which  you  strove  to  engraft  the 
principle  of  International  Arbitration  upon  the  Law  of  Nations 
aided  in  this  good  result,  and  in  establishing  a  beneficent  rule  for 
the  future  conduct  of  all  governments.' 

*'  It  is  impossible  to  exaggerate  the  importance  and  value  of  the 
influence  which  the  United  States  may  exercise  in  this  respect  over 
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Europe  and  the  world.  No  doubt  they  are  placed  in  a  position  of 
great  advantage  to  render  this  great  service  to  humanity.  Free 
from  the  hereditary  rivalries,  the  sinister  jealousies^  and  the  evil 
traditions  that  have  struck  their  roots  so  deeply  into  the  soil  of  the 
old  world,  they  are  at  liberty  to  follow  the  dictates  of  reason  and 
sound  policy  and  justice.  But  by  stedfastly  adhering  in  their  in- 
tercourse with  other  nations  to  the  principles  enunciated  by  the 
three  Presidents  whose  words  I  have  cited,  they  will  give  an 
example,  the  beneficent  results  of  which  to  themselves  will  become 
so  conspicuously  clear  that  it  cannot  fail  to  arrest  the  attention  of 
other  States.    As  President  Grant  intimates,  they  will  be  able  to 

dispense  with,  and  are  in  fact  dispensing  with,  those  enormous 

« 

armaments  which  European  countries  imagine  themselves  bound 
to  maintain  in  order  to  enforce  the  wager  of  battle,  which  they  are 
always  anticipating  as  the  only  means  to  which  they  can  trust  of 
adjusting  their  quarrels. 

^^Anticipating  Arbitral  Clauses  in  Treaties. 

**  And  surely  the  conviction  will  gradually  dawn  upon  the  minds 
of  European  Statesmen  that  by  clinging  to  the  old  system  of  armed 
and  mutual  menace  as  the  only  condition  on  which  the  nations 
can  live  side  by  side,  they  are  very  heavily  weighting  their  own 
people  in  the  race,  not  only  of  civilisation  and  humanity,  but  of 
national  progress  and  prosperity.  One  obvious  method  by  which 
the  Government  of  the  United  States  can  help  on  this  great 
reform  is  by  proposing  (which  I  believe  they  are  prepared  to  do) 
to  enter  into  Treaties  with  the  great  Governments  of  Europe, 
binding  the  parties  beforehand^  whenever  any  differences  arise 
between  them,  to  refer  those  differences  to  Arbitration.  If  this 
arrangement  should  prove  successful,  as  it  could  hardly  fail  to  do, 
the  Governments  of  Europe  may  be  tempted  to  follow  their 
example  in  their  relation  to  each  other,  and  thus  the  foundation 
might  gradually  be  laid  for  a  Court  of  Nations,  which  might 
become  the  great  Tribunal  of  Humanity.'' 

Perhaps  this  paper  ought  not  to  be  concluded  without  reference 
to  the  motions  made  and  carried  in  various  Legislatures  in  favour 
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of  Arbitration.  The  first  was  carried  in  the  British  House  of 
Commons,  on  the  motion  of  myself,  on  July  8,  1873.  The 
second  in  the  Italian  Chamber  of  Deputies,  by  Signor  Mancini, 
on  November  24,  1873.  '^^^  ^^^^  ^  ^^  House  of  Repre* 
sentatives  of  the  United  States,  on  June  17,  1874,  by  the  Hon. 
Mr.  Woodford,  and  subsequently  in  the  Senate  of  the  United 
States.  The  fourth  in  the  States-General  of  the  Netherlands,  by 
M.  VAN  EcK,  on  November  27,  1874.  The  fifth  in  the  Chamber 
of  Deputies,  Belgium,  by  M.  Couvreur,  on  January  19,  1875, 
and  on  February  16,  1875,  ^7  ^®  Senate  or  Upper  Chamber  of 
Belgium.  The  sixth  in  the  Second  Chamber  of  the  Swedish  Diet, 
by  Mr.  Jonas  Jonassen,  March  21,  1874. 

Mr.  D.  D.  Field  then  addressed  the  meeting,  and  said  that  he 
was  greatly  pleased  to  notice  that  effective  progress  had  been 
made  in  accepting  the  fundamental  principle  advocated  by  Mr. 
Henry  Richard,  to  resort  to  arbitration  in  lieu  of  war,  tliat 
terrible  exponent  of  violence  and  cause  of  misery  to  the  human 
race;  he  (Mr.  D.  D.  Field)  felt  convinced  that  every  effort  by 
the  American  people  would  be  made  to  lend  strength  to  the 
movement  inaugurated  in  a  great  measure  by  the  Peace  Society, 
and  he  hoped  the  time  would  come  when  a  clause  providing  for 
intemadonal  arbitration  would  be  inserted  in  all  treaties. 

Dr.  Wendt,  of  London,  said  : 

"That  no  one  could  more  heartily  than  he  reciprocate  the 
sentiments  expressed  by  Mr.  Richard  in  his  valuable  and  highly 
interesting  paper,  as  to  the  desirability  of  the  adoption  of  some 
international  agreement  by  which  war  could  be  avoided,  even 
when  direct  negotiations  for  the  purpose  of  adjusting  differences 
among  nations  apparently  failed  to  do  so ;  but  what  means  had 
been  proposed  to  realise  that  object  ?  Clearly  nothing  else  had 
been  or  could  be  suggested  between  independent  nations,  which 
in  conformity  with  the  principles  of  International  Law  bore  the 
character  of  complete  equality,  than  treaty  engagements,  by 
which  they  bound  themselves  that,   should  unfortunately  such 
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differences  arise,  the  sword  should  not  be  drawn^  but  submission 
should  be  made  to  the  decision  of  such  Arbitrator,  or  Court  of 
Arbitration,  as  the  high  contracting  parties  might  in  the  Treaty 
have  thought  fit  to  name. 

"  Now  the  matter  is  of  great  importance,  and  in  no  ordinary 
degree  merits  the  attention  of  the  members  of  this  Association, 
but  before  coming  to  a  decision  it  may  be  well  to  inquire,  whether 
any  and  what  precedents  there  are  of  the  fulfilment  of  any  such 
treaty  engagements.  Certainly  we  have  within  the  last  decade 
the  settlement  of  what  is  called  the  Alabama  question,  and  the 
world  in  general  cannot  be  too  grateful  to  the  Governments  of 
Great  Britain  and  of  the  United  States  of  America,  that  so  glorious 
a  precedent  has  been  registered  in  the  annals  of  International 
Law  and  Diplomacy. 

*^  But  it  must  not  be  lost  sight  of  that  there  are  many  cases  in 
which  similar  treaty  engagements  have  been  violated,  and  if  he  re- 
ferred to  one  in  particular,  it  was  not  only  because  he  (Dr.  Wendt) 
had  cognizance  of  it  in  an  official  capacity,  but  mainly  because 
the  minuteness  with  which  the  clause  of  the  Treaty  to  which  he 
referred  was  drawn  up,  showed  the  original  honHfide  intention  of 
the  contracting  parties,  that  if  they  should  unfortunately  disagree, 
their  respective  subjects  should  suffer  the  least  possible  detriment 
In  spite  of  this,  the  very  reverse  took  place. 

''The  case  he  drew  attention  to  was  this.  In  the  spring  of 
1848,  the  Duchies  of  Schleswig  and  Holstein  first  attempted  to 
obtain  by  force  their  separation  from  Denmark,  and  hostiUties 
between  that  power  and  Prussia  were  the  consequence.  In  the 
Treaty  of  Commerce  and  Navigation  which  had  been  concluded 
between  Denmark  and  Prussia  at  Copenhagen  on  the  17  th  of 
June,  1818,  and  was  then  in  force,  the  xxvin.  Article*  stipulated 

*  According  to  Martens  and  Cusiy,  Recueil,  &c,  tome  iii.  page  385,  this 
Article  mns  thus :  "  Si  malgr^  les  sentiments  sincires  et  les  efforts  mntuek 
des  hantes  parties  contractantes  de  maintenir  la  paix  entre  elles,  il  siirvenait 
malbenrensement  (ce  qn'i  Dien  ne  plaise)  qnelqne  rapture  ou  mtee  mie 
guerre  ouverte  tntre  elles,  leurs  sujets  respectifs,  qui  se  trouveront  r6ct- 
proqnement  dans  les  ^tats  de  I'une  ou  de  I'antre  puissance,  n*en  seront  pas 
moins  sQrs  dans  leurs  personnes  et  lenrs  propri^tds.  lis  anront  une  ann^  de 
temps  pour  liquider  lenrs  aflaires  et  pour  retirer  lenrs  biens  et  effets,  en  qnoi 
ils  jouiront  d'une  entiire  liberty,  et  il  leur  sera  pr6t^  tout  secours  et  toute  pro- 
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that  under  such  circumstances  their  respective  subjects,  and  all 
property  belonging  to  them,  should  be  secure  in  the  other  country ; 
and  that  for  a  whole  year  after  the  commencement  of  hostilities, 
liberty  should  be  mutually  granted  to  their  respective  subjects  to 
liquidate  their  affairs,  and  that  alter  the  end  of  such  year  they 
should  be  provided  with  passports  to  enable  them  to  return  un- 
molested to  their  respective  fatherland  with  their  families,  their 
goods  and  effects,  their  merchandise  and  their  vessels. 

^'But  what  took  place?  In  spite  of  these  minute  treaty 
stipulations,  and  within  a  week  of  the  Danish  declaration  of  war, 
embargo  was  laid  on  all  Prussian  vessels,  and  on  all  goods  be- 
longing to  Prussian  subjects  happening  to  be  in  Danish  ports,  and 
an  vessels  under  the  Prussian  flag  passing  Elsinore,  or  coming 
within  reach  of  Danish  cruisers,  were  taken  and  condemned  as 
lawful  prizes,  as  well  as  all  Prussian  ports  were  declared  in  a 
state  of  blockade. 

**  Again,  It  was  hardly  necessary  to  point  out  what  happened 
in  1870;  when  France  declared  war  against  Prussia  without 
making  any  effort  to  have  recourse  to  the  good  offices  of  a 
friendly  power  as  agreed  upon  at  Paris  on  the  14th  of  April,  1856, 
in  the  23rd  Protocol 

'^How  in  the  face  of  such  proceedings  the  members  of  the 
Association  could  expect  that  means  could  be  devised  to  put  a 
stop  to  all  war  by  treaty  engagements,  he,  though  with  sincere 
r^;ret,  failed  to  see." 

Mr.  Freeland  did  not  wish  to  reopen  painful  questions  but,  as 
Dr.  Wendt  had  referred  to  a  violation  of  treaty  engagements  by 
Denmark  in  1848,  he  would  refer  to  a  far  more  recent  and  very 
flagrant  violation,  as  against  a  State  much  weaker  than  itself,  of  a 
treaty  engagement  entered  into  by  Prussia  with  Austria  in  1866. 
By  the  5th  Article  of  the  Treaty  of  Prague  the  inhabitants  of 
North  Schleswig  were  to  be  at  liberty  to  vote  whether  they  would 


tectian.  La  justice  leur  sera  administr^  comme  avant  la  guerre,  et  Taxm^e 
^tsnt  ^coulee,  on  leur  fournira  les  passe-ports  n^essaires  pour  s'en  retoumer 
sfirement  et  libremcnt  en  leur  patrie  avec  leur  famille,  leurs  biens  et  effets» 
marchandisn  et  vaisseaux." 

o  2 
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remain  under  Denmark  or  under  Prussia,  but  to  this  article  no 
effect  has  ever  been  given ;  whereupon  Dr.  Wendt  rejoined  that, 
as  in  the  comity  of  nations  one  of  the  first  principles  was  that 
every  independent  commonwealth  was  on  terms  of  perfect  equality 
so  far  as  treaty  engagements  were  concerned,  he  failed  to  see 
how  his  argument  could  be  affected  by  Mr.  Freeland's  reference 
to  quite  a  different  subject 

Mr.  Stuart  Lane,  of  the  Japanese  Legation,  London,  then 
said  that  he  regretted  that  he  could  not  entirely  agree  with  the 
conclusions  of  Mr.  Henry  Richard.  The  Association  should 
not  be  led  away  by  sentiment,  and  any  resolutions  should  be 
practical  in  their  nature.  Every  one  wished  that  arbitration  should 
entirely  replace  war,  but  he  believed  this  could  not  at  present  be 
anticipated.  With  individuals  there  were  cases  which  could  not 
be  submitted  to  arbitration.  Who  would  condescend  to  discuss  a 
friendly  settlement  as  to  an  outrage  on  his  wife  or  family?  So 
also  with  nations.  While  questions  involving  money  like  the 
Alabama  matter  might  well  be  arbitrated  about,  there  were  many 
instances  where  this  course  would  be  impracticable,  where  the  real 
points  at  issue  were  not  those  put  forward  as  the  casus  hdli^  but  had 
deeper  and  more  vital  foundations.  He  thought  the  eloquent  and 
philanthropic  speaker  would  have  been  more  convincing  if,  instead 
of  referring  solely  to  cases  in  which  friendly  settlements  had  been 
successfully  made,  he  had  endeavoured  to  show  that  recent  wars 
might  have  been  prevented  by  the  means  he  advocated.  Would 
the  Northern  and  Southern  States  of  America  have  submitted  the 
question  of  their  separation  to  any  arbitrator  ?  would  Germany 
and  France  have  referred  their  dispute  ?  or  Russia  and  Turkey  ? 
If  a  barbarous  Power  made  claims  which  might  involve  the  transfer 
to  it  of  the  subjects  of  a  civilised  country,  could  the  latter  face  the 
possibility  of  an  adverse  decision  ?  He  thought  the  speaker  had  not 
laid  sufficient  stress  on  the  use  of  mediation,  which  might  succeed 
where  arbitration  was  out  of  place.  On  the  whole  he  trusted  that 
any  resolution  of  the  Congress,  while  recognising  the  propriety  of 
using  arbitration  when  possible  in  international  disputes,  would 
not  express  the  conviction  that  such  a  course  could  be  universally 


(    '97     ) 

adopted.  As  the  interests  of  nations  became  more  identical,  and 
the  passions  of  greed  and  ambition  died  out,  wars  would  become 
less  frequent  and  arbitration  more  generally  possible. 

Sir  Travers  Twiss  pointed  out  that  in  almost  all  treaties  of 
commerce  a  clause  was  now  introduced  providing  for  arbitration 
in  all  cases  of  difficulty  arising  under  such  treaties. 

Mr.  H.  W.  Freeland,  in  referring  to  the  remarks  of  previous 
speakers,  while  thanking  Mr.  Richard  for  his  practical  and  useful 
summary  of  the  history  of  arbitration,  paid  an  eneigetic  tribute  to 
the  services  rendered  by  Mr.  Richard  and  by  his  journal,  '*  The 
Herald  of  Peace,"  to  the  great  cause  of  peace  and  goodwill,  as 
contradistinguished  from  war  and  discord,  among  the  nations  of 
the  earth. 

Mr.  HiNDE  Palmer,  Q.C,  M.P.,  suggested  that  if  any  dispute 
arose  upon  any  clause  of  a  treaty,  as  to  the  construction  and 
meaning  of  that  clause,  such  dispute  might  be  very  properly 
referred  to  arbitration. 

Dr.  Marcus  said  that  he,  speaking  as  a  German  and  in  the 
interests  of  humanity,  certainly  should  vote  in  favour  of  arbitra- 
tion; but  he  could  not  conceal  that  the  practical  difHculties 
appeared  to  him  all  but  insurmountable.  Setting  aside  questions 
involving  pecuniaiy  interests,  matters  that  touched  upon  vital 
interests,  he  thought,  could  hardly  be  solved  by  a  reference  to 
arbitration.  The  insuperable  difficulties  put  by  Mr.  Lane  and 
Dr.  Wendt  barred  the  way  to  the  realisation  of  a  plan  to  effectually 
prevent  war. 

Dr.  YAK  Hamel,  of  Amsterdam,  thought  that  the  views  enter- 
tained by  Dr.  Marcus  carried  weight  How,  he  asked,  were  such 
points  as  put  by  the  former  speakers  to  be  met  ?  He  sincerely 
wished  arbitration  to  the  fullest  extent  success,  but  how  was  this 
success  to  be  attahied? 

Afler  a  lengthy  discussion  on  the  wording  of  a  resolution,  the 
following  was  adopted,  viz. : — 

''That  this  Conference  observes  with  great  satisfaction  the 
increasing  frequency  with  which  the  nations  of  the  world 
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have  recourse  to  arbitration  for  the  settlement  of  their  dis- 
putes ;  but  while  rejoicing  over  each  separate  instance  of 
the  application  of  this  principle,  it  earnestly  hopes  that  the 
time  is  not  far  distant  when  all  civilised  governments  will 
unite  to  make  arbitration  a  permanent  and  authoritative  part 
of  the  Law  of  Nations.  And  it  is  highly  desirable,  in  the 
judgment  of  this  Conference,  that  in  all  International  Con- 
ventions there  should  be  inserted  an  article /rm^/^  that 
if  any  dispute  should  arise  between  the  contracting  parties 
under  the  treaty^  the  settlement  of  the  dispute  should  be 
referred  to  arbitration." 

A  paper  was  then  contributed  by  Mr.  Cornelius  Walford, 
barrister-at-law,  London,  on 

A  Review  of  the  Early  Laws  regulating  the  privileges  of  Foreign 

Merchants  Trading  to  England, 

**  The  laws  of  England  regarding  the  privileges  to  be  accorded 
to  foreign  merchants  trading  thither  have  been  sometimes  pro- 
gressive and  at  other  times  reactionary.  In  the  time  of  Alfred 
(9th  century)  it  was  provided  that  alien  merchants  should  come 
only  to  the  '  four  fairs,'  and  should  not  remain  in  England  more 
than  forty  days.  King  Ethelred  II.  (end  of  loth  and  beginning 
of  nth  century)  enacted  that  the  ships  of  merchants^  or  of  enemies 
from  the  high  seas  coming  with  goods  into  any  port  should  be  at 
peace:  and  that  if  they  were  cast  on  shore  by  the  waves  on  the 
estate  of  any  nobleman,  he  was  to  receive  them  in  peace,  and 
protect  them  and  their  goods  to  the  utmost  of  his  power. 

'*  The  admission  and  protection  of  merchants  in  the  realm  in 
time  of  war  is  of  considerable  antiquity ;  it  was  granted  to  them 
in  common  with  the  clergy  and  the  husbandmen — commerce 
being  deemed  an  act  of  peace.  At  a  later  period  merchant 
strangers  who  were  found  in  any  country  after  the  commencement 
of  war,  might  be  treated  as  open  enemies.  But  see  1215  and 
1328. 

*'  1 1 56. — ^Macpherson  was  of  the  opinion,  after  an  examination 
of  the  trading  of  the  chief  commercial  ports  of  Great  Britain  at 
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this  date,  *  that  the  foreign  trade  was  almost  entirely  conducted 
by  foreign  merchants;'  indeed,  he  declared  it  to  be  'evidently' 
so.    See  1302-3. 

'^1203. — ^The  English  King  John  addressed  a  letter  to  the 
merchants  of  Cologntj  requesting  their  good  offices  in  support  of 
his  nephew  Otho's  pretensions  to  the  Imperial  Crown ;  and  he 
o£fered  them  the  freedom  of  resorting  to  his  dominions  with  their 
merchandise,  an  paying  the  ordinary  dues  paid  by  their  ancestors. 

^^N(4e.  This  dty  of  Cologne^  originally  the  capital  of  a  German 
tribe  called  the  Ari  Ubii,  was  made  a  Roman  colony  by  Agrippina, 
the  wife  of  the  Emperor  Claudius,  during  the  early  half  of  the 
first  century  in  the  Christian  Era. 

^  1215. — ^The  demand  of  the  Barons  upon  King  John  embodied 
the  following :  '  That  merchants  shall  have  safety  to  go  and  come, 
buy  and  sell,  without  any  evil  tolls,  but  by  antient  and  honest 
oistoms.'  In  the  completed  Magna  Carter  the  actual  grant  took 
the  following  shape : 

^  All  merchants  shall  have  safety  and  security  in  coming  into 
England  and  going  out  of  England,  and  in  staying  and  in  travel- 
ling through  England,  as  well  by  land  as  by  water,  to  buy  and 
sell  without  any  unjust  exactions,  according  to  ancient  and  right 
customs,  excepting  in  the  time  of  war,  and  if  they  be  of  a  country 
at  war  against  us :  and  if  such  are  found  in  our  land  at  the 
beginning  of  a  war,  they  shall  be  apprehended  without  injury  of 
their  bodies  and  goods,  until  it  be  known  to  us,,  or  to  our  Chief 
Justiciary,  how  the  merchants  of  our  country  are  treated  who  are 
found  in  the  country  at  war  against  us ;  and  if  ours  be  in  safety 
there,  the  others  shall  be  in  safety  in  our  land. 

"  The  doctrine  of  reciprocity  was  here  inculcated. 

"1216. — ^The  first  great  Charter  of  Henry  III.  granted  this 
year  contained  the  same  clause  regarding  merchants  as  the  Magna 
Carter^  with  the  exception  of  these  important  words :  '  All 
merchants,  unless  thty  have  before  been  publicly  prohibited*  and 
thence  the  same  as  in  the  preceding  year.  There  is  no  other 
variation  in  any  of  the  reenactments  of  the  charter  by  later  kings. 

^  The  commercial  privileges  secured  to  foreign  merchants  by 
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this  Charter  are  seven:  (i)  To  come  into  England;  (2)  To 
depart  thereout;  (3)  To  remain;  (4)  To  travel  by  land  or 
water ;  (5)  To  buy  and  sell ;  (6)  To  be  free  of  evil  tolls ;  (7)  To 
enjoy  the  ancient  customs.  These  latter  were  of  decided  import- 
ance. They  imply  privileges  not  common  to  ordinary  persons^ 
Customs  are  liberties  enjoyed  by  ancient  usage,  which  in  its  legal 
sense  signifies  a  law  not  written,  but  established  by  long  use  and 
the  consent  of  ancestry. 

"  The  protection  from  *  evil  tolls  *  was  also  a  matter  of  great 
consequence.  It  was  to  be  regarded  as  a  security  from  paying  so 
large  a  custom  or  impo^tion  upon  any  goods  that  the  hit  profit 
is  lost  therein,  and  the  trade  thereby  prevented.  The  original 
term  expressive  of  this  is  Ma/a  Toirufa,  the  word  toll  or  tolt  being 
derived  from  the  Saxon  Tolndum,  or  Theohnium,  which  signifies 
a  payment  in  markets,  towns,  and  fairs,  for  goods  and  cattle 
bought  and  sold.  It  also  stands  for  any  manner  of  custom, 
subsidy,  imposition,  or  sum  of  money  taken  of  the  buyer  for  the 
importing  or  exporting  of  any  wares ;  and  it  may  be  assumed  that 
the  words  in  Magna  Carter  were  used  in  their  evident  sensa 
The  compound  word  Mala4olnday  which  appears  in  the  original 
text,  signifies  bad  or  evil  tolls,  or  unjust  exactions.  In  the  later 
statutes  it  is  rendered  into  French  by  the  ancient  term  MaUt$ui. 
Vide  R.  Thomson's  Notes  &n  the  Great  Charters^  1829. 

"  1220. — The  merchants  of  Cologne — ^it  is  assumed  in  conse- 
quence of  the  invitation  of  King  John  in  1203— established 
themselves  as  a  trading  community  in  London  this  year,  with 
a  hall  or  factory  which  afterwards  became  known  as  the  Gildhaita 
Teutanicorumy  and  for  which  they  paid  a  rent  or  royalty  of 
30  marks  per  annum  to  the  king.  Merchants  from  other  German 
cities  afterwards  joined,  and  so  a  considerable  proportion  of  the 
trade  of  the  North  of  Europe  became  concentrated  at  the  site  of 
the  German  Guildhall,  which  wa$  located  near  the  king's  '  stiliard/ 
i.e.,  weighing-house  at  London  Bridge;  and  eventually  this  com- 
munity became  known  as  the  merchants  of  the  stiliard,  or  '  steel* 
yard '  as  it  was  in  ignorance  afterwards  written. 

'^  On  the  formation  of  the  HansecUk  League^  at  a  later  period, 
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this  commimityy  already  established  in  London,  engaged  in  the 
trade  of  which  the  Hanse  Towns  desired  to  secure  the  monopoly, 
became  its  agents  or  ^tors  in  London^  with  branches  at  Lynn 
and  in  Boston* 

"  The  history  of  the  Hansaitic  League^  as  a  powerful  trading 
confederation,  I  have  already  traced  in  a  previous  paper.  [See 
Transactions  of  the  Convention  held  in  London  in  1879.]  ^^ 
there  is  still  some  obscurity  as  to  when  direct  communication 
with  the  League  was  established  in  London. 

"1235. — ^The  English  king,  Henry  IIL,  exempted  the  merchants 
of  Cologne  from  all  customs  and  demands  upon  their  merchandise 
brought  into,  and,  I  assume,  carried  out  of  England.  Moreover, 
pennission  was  given  to  them  to  attend  all  Fairs^  then  the  great 
centres  of  commercial  dealings,  in  all  parts  of  England.  They 
were  also  at  liberty  to  buy  and  to  sell  in  the  City,  subject  always 
to  the  control  established  by  the  customs  of  the  City. 

"  1256. — ^Henry  III.  of  England,  by  charter  to  the  burgesses 
of  St  Omer,  in  Flanders,  promised  that  they  and  their  property 
should  be  exempted  from  arrest  for  any  debts  for  which  they,  or 
some  of  their  countrymen^  were  not  principal  debtors  or  sureties; 
that  their  property  in  the  hands  of  their  servants  should  not  be 
seized  for  any  transgressions  of  those  servants ;  and  that  any  of 
them  who  should  die  in  his  dominions  should  have  a  right  to 
leave  his  property  by  will,  and  the  heir  [legatee]  should  not  be 
obstructed  in  taking  possession  of  it  {Foedera^  v.  iv.  p.  555). 

^'  This  charter  merits  attention,  quite  irrespective  of  the  magni- 
tude of  the  commerce  with  St  Omer,  as  the  earliest  known 
relaxation  of  the  law,  or  custom,  which  made  every  foreigner 
answerable  for  the  debts,  and  even  crimes,  of  all  other  foreigners ; 
and  made  the  whole  property  of  every  stranger  at  his  death  the 
prey  of  the  king,  or  lord  of  the  soil,  on  which  he  died :  a  most 
unjust  prerogative,  which  continued  to  disgrace  the  laws  of 
France  in  particular  from  the  age  of  Charlemagne  down  to  our 
own  times.     (Macpherson^  v.  L  p.  407) ;  see  1301  and  1306. 

"  1275. — ^A  mandate  was  issued  by  Edward  I.,  obliging  all 
foreign  merchants  to  sell  their  goods  within  forty  days  after  their 
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arrival  [Hakluyt,  v.  L,  p.  133].  This  order  put  the  foreign  sellers 
entirely  at  the  mercy  of  the  buyers,  unless  when  the  demand 
happened  to  be  so  great  as  to  prevent  the  latter  from  combining 
to  abstain  from  purchasing  till  the  term  allowed  to  the  importers 
was  almost  expired.  ImUed,  the  frequent  inconsistent  orders  for 
the  encouragement  and  discouragement  of  foreign  merchants  trading 
to  England  must  have  been  excessively  perplexing^  and  have  very 
much  cramped  the  trade^  which  wcu  exposed  to  such  cc^rices  and 
uncertainties.     {Vide  Macpherson's  Commerce,  v.  L  p.  428.) 

"  1285.— The  first  Statute  of  Merchants  (13  Edw.  I.)  enacted 
in  England  takes  its  rise  from  this  year.  The  Parliament  (which 
met  at  Acton-Bumell)  considering  that  there  was  no  law  whereby 
merchants  might  recover  debts  from  those  to  whom  they  entrusted 
their  property,  and  that  for  want  of  such  a  law  many  merchants 
were  impoverished,  and  many  foreign  merchants  desisted  from 
trading  to  England,  proceeded  to  enact  this  measure.  It  directed 
that  the  buyer  should  appear  before  the  Mayor  of  London,  York, 
or  Bristol,  to  acknowledge  the  debt  and  day  of  payment,  which 
should  be  registered ;  and  that  the  debtor  should  put  his  seal  to 
a  bill  drawn  by  the  mayor's  clerk,  who  should  also  affix  the  king's 
seal  lodged  with  him  for  that  purpose.  If  the  debtor  neglected 
to  make  payment  when  due,  the  mayor,  upon  the  creditor  pro- 
ducing his  bill,  was  directed  to  order  a  sale  of  the  debtoi^s 
chattels,  or  burgages  devisable,  to  the  extent  of  the  debt,  if  they 
were  within  his  jurisdiction^  and  to  deliver  the  money  without 
delay  to  the  creditor.  If  the  property  of  the  debtor  was  not 
within  the  mayor's  jurisdiction,  he  was  to  send  the  recognizances 
to  the  chancellor,  who  was  to  issue  a  writ,  desiring  the  sheriff  in 
whose  jurisdiction  the  property  was,  to  do  what  the  mayor  should 
otherwise  have  done.  If  the  debtor  possessed  no  property,  he 
was  to  be  imprisoned  and  fed  with  bread  and  water,  till  he  or  his 
friends  should  satisfy  the  creditor.     (Act  11  Edw.  L)  ;  see  1353. 

<<  1297. — Edward  of  England  entered  into  an  alliance  with 
Guy,  Earl  of  Flanders,  against  France,  and  as  a  consequence  the 
latter  obtained  a  very  favourable  commercial  treaty,  whereby  his 
subjects  were  permitted  to  carry  wool  and  other  merchandise 


(    203    ) 

from  the  king's  then  dominions  of  England,  Ireland,  Scotland  and 
Wales,  as  freely  as  the  Lombard  or  even  English  merchants. 

"  130 1. — In  illustration  of  the  early  custom  of  holding  foreigners 
living  or  trading  in  England  responsible  for  the  offences  and 
crimes  of  other  foreigners,  the  following  instance  may  be  given. 
This  year  a  person  belonging  to  the  house  of  the  Spini,  of  Flo- 
rence, was  killed  in  a  squabble  with  some  other  people  belonging 
to  the  same  house  in  England,  and  the  guilty  person  having 
absconded,  the  officers  of  justice  seized  the  bodies  and  goods  of 
other  persons  belonging  to  the  company,  and  also  (luckily  for  the 
merchants),  a  sum  of  money  collected  by  them  in  Ireland  for  the 
Pqpc^  and  some  merchandise  purchased  on  his  account  He  (the 
Pope)  immediately  sent  a  Bull  to  England  requiring  the  liberation 
of  the  people  and  property  arrested.  {Fadera^  v.  ii  p.  891.) 
See  1306. 

^*  By  an  early  custom  of  Ix)ndon,  merchants  giving  reference 
for  strangers,  who  purchased  goods  on  the  credit  of  such  references, 
were  held  liable  to  pay  for  the  goods  so  obtained.  So  on  the 
Custom  of  Merchants,  two  persons  of  the  same  nationality  being 
found  in  arrear,  the  entire  amount  might  be  charged  to  one  of 
them.     This  is  stated  on  the  authority  oi  Lex  Mercaioria^  69. 

'^  I  confess  there  always  appears  to  me  some  obscurity  about 
these  early  customs  No  doubt  they  require  to  be  interpreted  in 
the  light  of  the  ordinary  usages  of  trade  at  the  period. 

*'  1302. — ^The  English  King  Edward  I.  gave  the  wine  merchants 
of  his  Duchy  of  'Aquitaine  a  charter  licensing  them  to  import 
wines  and  other  merchandise  into  all  his  dominions,  and  to  sell 
them  in  wholesale  in  the  cities,  burghs,  and  market-towns,  either 
to  natives  or  foreigners.  He  exempted  them  from  the  ancient 
prise  of  two  tuns  of  wine  out  of  every  ship,  and  promised  that  no 
part  of  their  wine,  or  other  goods,  should  be  taken  for  his  use 
without  being  paid  for  at  the  fair  price  paid  by  others.  He  also 
ordained  that  all  wine  should  be  guaged  in  the  tun,  and  the 
deficiency  allowed  for,  or  the  excess  paid  for.  The  wine  mer- 
chants, in  consideration  of  these  privileges,  which  the  King  declared 
should  be  perpetual  [this  charter  was  confirmed  by  Henrys  IV. 
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and  v.],  consented  to  pay  an  additional  duty  of  2s.  upon  every 
tun  of  wine ;  and  this  duty,  together  with  some  new  regulations 
in  their  charter  respecting  their  trade,  the  recovery  of  their  debts, 
&c,  were  very  soon  after  extended  to  all  foreign  merchants.  See 
charter  of  1303. 

"  1303. — Upon  the  granting  of  the  privileges  last  named  to 
the  merchants  of  Aquitaine,  the  other  foreign  merchants  residing 
in  England  sought  to  obtain  a  charter  wherein  their  privileges 
should  be  defined.  The  King  accordingly  gave  a  general  charter 
to  all  foreign  merchants  domiciled  in  his  realm,  whereof  the  fol- 
lowing is  the  substance : — 

"  The  King  being  desirous  that  the  merchants  of  Germany, 
France,  Spain,  Portugal,  Navarre,  Lombardy,  Tuscany,  Provence, 
Catalonia,  Aquitaine,  Toulouse,  Queray,  Flanders,  Brabant,  and 
all  other  Foreign  countries,  resorting  to  his  dominions,  may  enjoy 
tranquillity  and  ample  security,  establishes  the  following  regula- 
tions, to  be  observed  by  himself  and  his  heirs  for  ever : — 

"  All  foreign  merchants  may  come  safely  into  England  and  our 
other  dominions  with  all  kinds  of  merchandise,  free  from  any 
demands  for  murage  [a  duty  for  upholding  the  walls  of  towns] ; 
pontage  [a  duty  for  [making  or  repairing  bridges],  oipovage  [a  duty 
for  paving  the  streets].  They  may  sell  by  wholesale  only,  to 
our  subjects,  and  also  to  foreigners  in  all  the  cities,  burghs,  and 
market-towns  of  our  dominions ;  and  they  may  retail  spices  and 
the  wares  called  mercery  as  formerly.  After  paying  the  due 
customs,  they  may  export  to  any  country  not  at  war  with  us,  what- 
ever they  bring  into  our  dominions,  or  purchase  in  them  except 
wine,  which  must  not  be  carried  out  of  our  dominions  without  our 
special  licence.  They  may  reside,  and  keep  their  goods  in  any 
of  our  cities,  burghs,  and  towns,  as  they  shall  agree  with  the 
owners  of  the  houses.  Every  contract  for  merchandise  shall  be 
firm  and  stable,  after  the  earnest-penny  is  given  and  accepted  by 
the  contracting  parties  :  but  if  any  dispute  shall  arise,  it  shall  be 
determined  by  the  customs  of  the  fair  or  town  where  the  contract 
was  made. 

*'  We  promise  that  we  will  make  no  prise,  or  arrest  or  detention 
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on  account  of  prises  upon  their  merchandise  or  goods,  upon 
any  occasion,  against  their  will,  without  first  pairing  the  price 
which  they  might  get  from  others ;  and  that  no  price  or  valuation 
shall  be  set  upon  their  goods  by  us.  We  order  th^t  all  bailiffs  and 
officers  of  fairs,  cities,  burghs,  and  market-towns,  on  hearing  the 
complaint  of  the  merchants,  shall  do  justice  without  delay,  accord- 
ing to  the  menhani  law ;  and  in  case  of  delay,  even  though  the 
merchant  recover  his  damage,  we  will  punish  die  bailiff  or  officer : 
and  this  we  grant,  that  speedy  justice  may  be  done  to  strangers. 

"  In  all  pleas  between  a  merchant  and  any  other  person  what- 
ever, except  in  cases  of  capital  crimes,  one  half  of  the  jury  shall 
consist  of  the  men  of  the  place,  and  the  other  half  of  foreign  mer- 
chants, if  so  many  can  be  found  in  the  place. 

^'  We  ordain  that  one  weight  shall  be  kept  in  every  fair  and 
town :  that  the  weigher  shall  show  the  buyer  and  seller  that  the 
beam  and  scales  are  fair,  and  that  there  shall  be  only  one  weight 
and  measure  in  our  dominions,  and  that  they  be  stamped  with  our 
standard  mark. 

''A  faithful  and  prudent  man,  residing  in  London,  shall  be 
appointed  justiciary  for  the  foreign  merchants,  before  whom  they 
shall  plead  specially,  and  recover  their  [debts  speedily,  according 
to  the  merchant  law,  if  the  Mayor  and  Sherifis  neglect  or  delay 
their  causes. 

'*  In  consideration  of  these  liberties,  and  the  remission  of  prisage, 
the  merchants  agreed  to  the  payment  of  a  higher  scale  of  duties  on 
their  wares,  therein,  set  forth. 

"  Foreign  merchants  might  sell  wool  to  other  foreign  merchants 
within  the  King's  dominions  without  paying  any  duty ;  and  after 
they  had  paid  customs  for  their  goods  in  one  part  of  the  dominions, 
they  were  not  to  be  liable  to  pay  it  in  any  other.  *  Henceforth 
no  reaction,  prise,  loan,  or  burthen  of  any  kind,  shall  ever  be 
imposed  upon  the  merchants  or  their  goods '  (Fosderay  v.  iv.  p.  361 
and  V.  ix.  p.  72), 

"  1306. — Several  foreign  merchants  were  called  before  the 
Council  of  Edward  I.,  who  inquired  how  many  merchants  of  each 
Company  were  in  England,  and  ordered  them  to  give  an  account 
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of  all  the  money  and  goods  they  possessed,  and  to  give  security 
that  none  of  them  should  leave  the  kingdom,  or  export  anything, 
without  the  King's  special  licence.  Next  day,  not  being  able  to 
find  security,  they  were  all  committed  to  'the  Tower,  from  which 
they  were  afterwards  liberated  on  becoming  sureties  for  each 
other.     (Madox's  Hist  Exch.  c  22,  s.  7.) 

**  1307, — ^A  sum  of  money  having  beeii  collected  in  England  for 
the  Pope,  the  King  ordered  that  it  should  be  given  to  merchants 
within  the  kingdom  for  Bills  of  Exchange,  to  be  remitted  to  the 
Pope  (*per  viam  cambii  dicto  domino  summo  pontifici  desHnare\ 
because  he  would  allow  no  coined  money  nor  bullion  to  be  carried 
out  of  the  kingdom  on  any  account.     {Fosdera^  v.  ii.  p.  1042.) 

''It  presumably  did  not  occur  to  this  august  monarch  that, 
while  the  process  took  no  coin  out  of  this  kingdom,  it  prevented  a 
corresponding  sum  from  coming  in,  and  hence  that  the  effect 
was  almost  precisely  the  same  as  sending  out  the  cash. 

"  The  privileges  claimed  by  the  Lombards  in  many  countries  of 
Europe,  in  their  reputed  capacity  of  the  *  Pope's  money-changers,* 
would  afford  a  most  interesting  subject  of  inquiry.     (See  1390.) 

*'  1308. — ^Edward  II.  having  married  a  daughter  of  the  King  of 
France,  granted  permission  to  the  merchants  of  that  kingdom  to 
come  to  England  with  money  and  merchandise,  and  after  trans- 
acting their  business,  to  return  with  their  goods,  horses,  and  even 
money — ^notwithstanding  his  Fathei's  law  against  carrying  money 
or  bullion  out  of  the  kingdom. 

''  On  a  complaint  of  the  merchants  of  Brabant,  trading  to  Eng- 
land, the  King  issued  '  an  order  to  do  them  justice  in  all  their 
proper  claims.' 

« During  this  same  year  also  some  Castilian  pirates,  under 
Portuguese  colours,  had  taken  several  English  vessels,  whereupon 
the  commercial  hannony  which  had  subsisted  for  some  time 
between  the  merchants  of  England  and  Portugal,  was  interrupted, 
till  the  affair  was  explained  by  a  letter  from  the  King  of  Portugal, 
who  also  requested  letters  of  safe  conduct  for  the  merchants  of  his 
kingdom  to  trade  in  the  dominions  of  King  Edward^  which  were 
granted  (Oct  3)  on  condition  that  they  should  trade  fairly,  pay 
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the  usual  custooiSy  and  give  obedience  to  the  laws  of  the  land 
while  residing  in  it    {Fxdera^  v.  iiL  p.  107.) 

**  i3i3« — It  was  during  this  year  that  £dward  IL,  at  the  request 
of  his  sister,  the  Countess  Dowager  of  Holland,  granted,  with 
great  formality,  to  the  burgesses  and  merchants  of  Dort  [Dord* 
recht],  the  then  capital  of  Holland,  an  exemption,  during  the  life 
of  the  countess,  for  themselves  and  their  property  from  being 
auested  on  account  of  any  debt  or  crime,  unless  they  themselves^ 
or  some  person  0/ their  community^  were  principal  debtors^  or  sureties^ 
or  charged  as  guilty^  on  condition  that  they  should  carry  on  fair 
trade  and  pay  due  customs.  And  that  so  great  an  indulgence 
might  not  be  abused,  they  were  required  to  bring  an  indenture 
(or  manifest)  of  their  caigoes,  with  the  value  appraised  by  mer- 
chants of  character  and  the  magistrates  of  the  City,  and  also  by 
the  procurator  of  the  countess  and  her  then  husband,  the  Earl  of 
Hereford  and  Essex,  and  sealed  with  the  seal  of  the  City  and 
that  of  the  earl  and  countess.    {Fosdera^  v.  iiL  p.  458.) 

^  Note, — ^A  similar  indulgence  was  granted  to  the  factors  and 
servants  of  the  Bishop  of  Nidaros  (Drontheim)  in  Norway,  when 
he  became  a  merchant^  and  engaged  in  the  trade  to  England  in 
the  year  1316. 

''  1328.— By  the  Statute  of  Northampton  (a  Edw.  IIL)  it  was 
enacted: 

*^  IX.  Item.  It  is  enacted  that  the  staples  beyond  the  sea  and 
on  this  side,  ordained  by  kings  in  times  past,  and  the  pains 
thereupon  provided,  shall  cease ;  and  that  all  merchant  strangers 
and  privy  may  go  and  come  with  their  merchandises  into  England, 
alter  the  tenor*  of  the  Great  Charter;  and  that  writs  thereupon 
shall  be  sent  to  all  sheriffs  of  England,  and  to  mayors  and  bailifib 
of  good  towns,  where  need  shall  require. 

^  1329. — ^As  an  instance  of  the  growing  influence  of  foreigners 
in  England,  and  perhaps  as  indicating  a  new  mode  of  emplojrixig 
money  adopted  by  the  Italian  republics,  the  whole  of  the  Customs 
receipts  of  England  were  fanned  to  the  merchants  of  the  Company 
of  the  '  Bardi '  of  Florence  for  the  rent  of  ^30  per  day.  This,  if 
Sundays  were  excluded,  was  only  ;^636o  per  anntmL      The 
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'  Customs*  for  the  year  1182  had  reached  ;£84ti  I  But  ^very, 
was  there  not  a  payment  down,  or  some  other  equivalent  induce- 
ment? 

"In  the  following  year  (1330)  the  rent  was  increased  to 
1000  marks  each  month,  or  j^Sooo  per  annum.  (Macph.  Hist,  of 
Com.,  V.  i.  p.  503.) 

"1331.— It  appears  to  have  been  an  early  custom  of  London 
that  merchant  strangers  who  came  to  sell  their  wares  should  not 
keep  houses,  but  sojourn  with  citizens;  nor  were  they  to  sell 
goods  by  retail  In  a  petition  from  the  butchers  of  Stokkes 
Market  (London)  to  the  king  this  year  there  occurs  the  following 
passage :  '  And  farther,  that  no  foreigner  sell  his  wares  there  by 
retail,  any  more  than  other  foreigners  do  in  other  trades  in  the 
City.'  And  in  a  charter  granted  to  the  City  by  this  same  king 
(Edw.  III.)  at  a  later  period,  it  is  provided  that  merchant 
strangers  were  to  lodge  and  board  in  the  Ci^,  and  sell  their 
goods  in  gross.     See  1376. 

"  1332. — There  had  been  for  several  years  dissensions  between 
the  people  of  England  and  the  foreign  merchants,  and  the  latter 
had  to  a  very  great  extent  withdrawn  from  the  kingdom.  The 
King  (Edw.  III.)  now  endeavoured  to  remove  their  apprehensions 
by  promulgating  a  confinnation  of  the  Charter  given  by  his 
grandfather  in  1303  (which  I  have  fully  set  out),  and  added  an 
assurance  that  they  should  not  be  subjected  to  any  undue  prises, 
exactions  or  arrests ;  and  that  nothing  should  be  taken  &om  them 
for  his  use  without  their  consent     {Fitdera,  v.  iv.  p.  516.) 

"1333.— The  English  King  was  again  at  war  with  Scotland 

with  a  view  to  its  conquest     Many  foreign  merchants  became 

alarmed  lest  their  vessels  should  be  arrested  and  their  goods 

confiscated :  hence  they  desisted  from  trading  with  England.     It 

'    5  proclaimed,  by  royal  order,  that  foreign  merchants 

e  abridged  of  any  of  their  privileges  because  of  the 

rhe  occasion  of  the  meeting  of  the  Parliament  at 
idered  memorable  by  loud  complaints  against  towns 
:cluded  merchant  strangers,  or  restricted  dealings  in 
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the  commodities  they  imported    The  complaints  were  so  em- 
phatic, that  I  reproduce  them  as  recorded : 

"  '  Whereas  before  this  dme  in  many  Parliaments,  and  now  at  this  present 
Parliament  sammoned  at  Yari  on  the  morrow  After  the  Ascension,  in  the 
ninth  year  of  the  Reign  of  King  Edward  the  Third  after  the  Conquest,  it  was 
showed  to  our  said  Lord  the  King,  by  the  Knights  of  the  Shires,  Citizens  of 
the  Cities,  and  Burgesses  of  the  Broughs  w^  come  for  the  Governors  of  the 
s*  Shires,  Cities,  and  Borooghs,  that  in  divers  Cities,  Boroughs,  and  other 
places  of  his  realm,  great  Dnress  and  grieroos  Damage  have  been  done  to 
him  and  his  people  by  some  people  of  Cities,  Boronghs,  Ports  of  the  Sea,  and 
other  places  of  the  said  Realm,  w^  m  lang^  time  past  haw  not  mffertd  fwryit 
will  suffer  Merchant  Strangers^  nor  other,  w^  do  carry  and  bring  in  by  Sea  or 
Land,  Wines,  Arer  de  pois,  and  other  Livings  and  Victuals,  with  divert 
other  things  to  be  sold,  necessary  and  profitable  for  the  King,  his  PrebUcs, 
Earls,  Barons,  and  other  Noblemen,  and  the  Commons  of  this  Realm,  to  tell 
or  deliver  such  Wines,  Livings,  Victuals,  nor  other  things  to  any  other  than 
themselves  of  the  Cities,  Boroughs,  Ports  of  the  Sea  or  other  places  where  such 
Wines,  Livings,  Victuals,  and  other  things  to  be  sold,  shall  be  brought  or 
carried  (2)  by  reason  whereof  such  stuff  afores'  it  told  to  the  King  and  to  hit 
people  in  the  handt  of  the  taid  Citiunt,  Burgetta  and  other  people^  Denizens^ 
wtore  dear  than  they  shd  he,  if  such  merchant  strangers  and  others  w^  bring 
such  things  into  the  Realm,  might  freely  sell  them  to  whom  they  would,  to 
the  great  damage  of  our  Lord  the  King  and  of  his  Prelates,  Earls,  Barons 
and  other  nobles  of  this  Realm,  and  grievous  oppression  of  his  Commons ; 
<3)  whereupon  the  s'  Knights,  Citizens  and  Burgesses,  for  them  and  the 
Commons,  desired  our  said  Lord  the  King  in  his  s'  Parliament,  by  their 
Petition,  that  for  the  profit  and  commodity  of  his  Prelates,  Earls,  Barons, 
and  other  nobles  of  his  Realm,  it  may  please  him  without  further  delay,  upon 
the  9^  Grievances  and  Outrage  to  provide  Remedy.' 

*'  Here  was  something  amounting  to  a  national  movement  in 
favour  of  foreigner  traders,  as  against  combinations  of  domestic 
traders ;  hence  a  wide  and  decisive  remedy  was  demanded,  and 
awarded  in  the  shape  of  the  following  enactment,  9  Edw.  III. 
Stat  I,  c.  I  :  '  Merchant  strangers  may  buy  and  sell  within  this 
Realm  without  Disturbance.' 

"  '  Our  Lord  the  King,  desiring  the  profit  of  his  people  . . .  hath  ordained 
and  established.  That  all  'Merchants,  Strangers  and  Denizens,  and  all  other 
and  every  of  them,  of  what  Estate  or  condition  soever  they  be,  that  will  buy 
or  seU  Com,  Wines,  Aver  de  pois.  Flesh,  Fish,  and  all  other  Livings  and 
Victuals,  Wools,  Clothes,  Wares,  Merchandises,  and  all  other  things  vendible, 
from  whoice  soever  they  come  by  Foreigners  or  Denizens,  at  what  place 
soever  be  it.  City,  Borough,  Town,  Port  of  the  Sea,  Fair,  Market,  or  else- 
where, within  the  Realm,  within  Franchise,  or  without,  may  freely  without 
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Interruption  sell  them*  to  what  Person  it  shall  please  them,  as  well  to 
Foreigners  as  Denizens,  except  always  the  enemies  of  our  Lord  the  King,  and 
of  his  Realm.* 

"Then  is  provided  the  punishment  to  be  inflicted  upon  those 
that  disturbed  merchants  in  the  sale  of  their  commodities ;  with 
a  proviso  that  aliens  should  carry  no  wine  out  of  this  realm. 
See  1340,  1350. 

**  In  the  '  Statute  of  money/  made  at  York  this  same  year 
(9  Edw.  III.  Stat  2,  c.  i),  it  was  enacted : 

*' '  First  it  is  provided.  That  from  henceforth  no  Religious  man,  nor  other 
shall  carry  any  sterling  out  of  this  Realm  of  England^  nor  silver  in  plate,  nor 
vessel  of  gold,  nor  of  silver,  upon  Pain  of  Forfeiture  of  the  Money,  Plate,  or 
vessel  that  he  shall  so  cany,  without  our  special  Licence.' 

^  There  had  been  previous  restrictions  of  a  like  nature,  as,  for 
instance,  in  9th  Hen.  III.  (1225),  where  merchant  strangers  were 
requured  to  employ  their  money  in  the  purchase  of  commodities  of 
this  realm.    See  1390. 

"  i338.-^£dward  of  England  being  now  at  war  with  Scotland 
and  France  simultaneously,  issued  an  order  (from  the  Continent) 
for  the  arrest  and  imprisonment  of  all  the  Lombard  and  other 
foreign  merchants  then  in  England,  save  only  those  of  the 
Companies  of  the  *  Bardi '  and  *  Peruchi '  of  Florence^  and  for 
seizing  their  goods  and  chattels  wherever  they  could  be  found. 

"  He  also  seized  the  property  of  the  Cluniac  and  Cistercian 
monks  throughout  all  England,  and  indeed  all  the  religious 
establishments  depending  upon  foreign  opes,  called  alien  priories. 
But  he  gave  them  the  right  of  buying  themselves  ofd 

''  It  has  been  urged  in  extenuation  of  this  step  that  it  was  only 
taken  as  a  means  of  raising  money  under  dire  necessity. 

**  1340. — ^At  a  Parliament  holden  at  Westminster  this  year,  the 

« 

Acts  of  133s  and  earlier  were  so  far  modified  that  merchants, 
denizens  and  foreigners,  were  to  come  and  go,  buy  and  sell,  '  so 
always  that  franchises  and  free  customs  reasonably  granted  by  us 
and  our  Ancestors  to  the  City  of  London,  and  other  cities, 
boroughs,  and  good  towns  of  our  realm  of  England,  be  to  them 
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saved.'  This  again  was  opening  the  way  to  conflict  between  home 
and  foreign  merchants.    .(See  1350.) 

"1350. — By  the  'Statute  of  Cloths'  enacted  this  jrear  (15 
£dw.  III.,  Stat  4,  c.  2)  the  statute  of  1335  was  modified  and 
amplified  as  follows :  The  merchant,  denizen  or  foreigner,  might 
freely,  and  without  challenge  or  impeachment  of  any,  'sell  in 
gross  or  at  retail,  or  by  parcels  at  his  win,  to  all  manner  of  people 
that  will  buy  the  same,  notwithstanding  any  Franchises,  Grants, 
or  Custom  used,  or  any  other  things  done  to  the  contrary ;  sithntce 
thai  such  Usages  and  Franchises  be  to  the  common  prejudia  of  the 
King  and  his  people  (5),  and  that  no  mayor,  bailiff,  catch-poll, 
Minister,  nor  other  shall  meddle  with  the  sale  of  any  manner  of 
victual  vendible,  brought  to  cities,  boroughs  or  other  towns,  nor 
&ir  nor  market,  but  only  he  to  whom  the  victuals  be.' 

And  Proclamation  hereof  was  to  be  made. 

"  ^353* — ^^y  Statute  2  of  27  Edw.  III.  great  encouragements 
were  offered  to  foreign  merchants.  While  English  merchants 
were  forbidden  upon  pain  of  death  and  forfeiture  of  the  goods,  to 
deal  in  any  merchandise  of  the  staple,  merchant  strangers  were 
permitted  to  carry  these  wherever  they  pleased,  and  also  to  sell 
their  goods  at  the  staple  towns,  or  any  other  places,  without  being 
oppressed  by  purveyors  forcibly  taking  any  part  of  such  goods  for 
the  use  of  the  King,  or  any  prelates,  lords  or  ladies. 

"  1369. — ^The  merchants  of  Flanders  and  of  Lombardy,  being 
frequently  insulted  in  the  streets  of  London,  the  King  declared 
that  they  were  under  his  protection,  and  that  the  kmgdom  was 
benefited  by  them.  And  by  a  Statute  passed  later  in  the  same 
year  (43  Edw.  III.,  c  L),  merchants,  denizens  or  aliens,  were  per- 
mitted freely  to  pass  through  the  country  and  buy  and  sell  all 
kinds  of  goods,  carrying  the  staple  article  to  the  staple  towns, 
there  to  be  weighed,  cockited  and  customed.  Alien  merchants 
were  at  Uberty  to  carry  their  merchandise  to  any  port  whatever ; 
but  denizens  were  not  permitted  to  export  any  staple  goods  on 
pain  of  forfeiture  of  vessel  and  cargo,  besides  imprisonment  for 
three  years. 

"  1376. — ^The  citizens  of  London  petitioned  Parliament  that 
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more  explicit  by  5  Hen.  IV.  a  9.  Customers  (i>.,  the  comp- 
trollers of  Customs)  were  to  take  surety  of  foreign  merchants  for 
carrying  out  the  Act  of  1402.  Alien  merchants  were  to  sell  their 
wares  within  a  quarter  of  a  year  next  after  their  importation. 
TA^  were  not  to  sell  thdr  merchandise  to  each  other,  '  And  also  it  is 
ordained  and  established,  That  in  every  City,  Town  and  Port  of 
the  Sea  in  England  where  the  said  merchants  aliens  or  strangers 
be  or  shall  be  repairing,  sufficient  Hosts  shall  be  assigned  to  the 
same  merchants  by  the  mayor,  sherififs  or  bailiffs  of  the  Cities 
Towns  and  Ports  of  the  Sea ;  and  that  the  said  Merchants  Aliens 
and  Strangers  shall  dwell  in  no  other  place  but  with  their  said 
Hosts  so  to  be  assigned ;  and  that  the  said  Hosts  .  .  .  shall  take 
for  their  Travel  in  the  manner  as  was  accustomed  in  old  time.* 
*'  X429. — By  8  Hen.  VI.  c.  20,  it  was  enacted  as  follows : 

"  '  lUm^  Forasmuch  as  the  King  is  informed  that  certain  persons  continnally 
inhabiting  in  the  Town  of  Calais^  with  Merchants  Aliens  of  their  Affinity  and 
Consent,  for  their  singular  Lucre,  do  imagine  by  subtil  Means  to  diminbh  the 
Price  of  the  Commodities  of  this  Realm,  wh^  heretofore  have  been  and  yet  be 
greatly  used;  in  so  much  that  when  the  Merchants  Aliens  ought  to  have 
repaired  to  the  s'  Town  to  buy  Wools  and  Woolfels,  they  have  been  returned 
and  withdrawn  by  the  s'  Inhabitants,  so  that  the  Poor  men  have  been  very 
weary  of  their  Goods,  and  for  great  Mischief  they  must  of  necessity  sell  their 
Goods  to  the  s*  inhabitants  of  Calais^  w^  will  not  buy  the  same  but  greatly 
within  their  price,  to  the  great  Hurt  and  Hinderance  of  the  Sellers,  and 
Abateinent  of  the  Price  of  the  s'  Commodities  :  the  same  our  Sovereign  Lord 
the  King  willing  thereupon  to  provide  Remedy,  for  his  Profit,  and  the  Avail 
of  his  Realm,  hath  Ordained  .  • .  That  from  henceforth  no  Merchant  continually 
inhabiting  within  the  ^  Town  of  Calais,  be  suffered  to  buy  beyond  the  sea  any 
manner  of  wools^  wool/els^  leather,  lead,  nor  tin,  nor  other  merchandise,  upon 
pain  of  forfeiture  of  the  same  as  often  as  it  may  beprovedJ 

^  Chapter  26  of  the  same  enactment  was  as  follows : 


« 


*  Item,  For  that  Merchant  Aliens  of  late  have  taken  in  Custom,  that 
when  they  sell  any  of  their  merchandises  to  any  Person  within  this  Realm, 
they  will  not  demand  or  receive  for  any  payment  for  the  same  any  manner  of 
Silver,  as  they  were  wont,  but  only  Gold,  nobles,  half  nobles,  and  Farthings, 
w^  from  time  to  time  they  do  carry  out  of  the  Realm  into  other  Strange 
Countries,  where  they  be  changed,  to  their  increase,  and  forged  [recoined] 
into  other  coins,  so  that  they  gain  in  the  alloy  of  every  Noble  twenty  pence, 
against  the  tenure  of  the  Statutes  thereof  made,  and  to  the  great  prejudice  of 
this  whole  Realm  :  Our  Lord  the  King,  wishing  in  this  case  to  provide 
Remedy,  hath  ordained.  That  no  Merchant  Alien  shall  constrain  nor  bind  any 


(    "5    ) 

■ 

of  the  King's  li^^  people  by  Promise  Covenant  or  Bond,  to  make  him  payment 
in  Gold  for  any  manner  of  Debt  w^  to  him  may  be  due,  nor  refuse  to  receive 
payment  in  Silver  for  any  manner  of  such  Duty  or  Debt,  upon  the  pain  of  the 
double  value  of  the  same.  And  also  to  eschew  the  great  hopes  w^  divers 
Persons  of  this  Realm  of  England  have  had,  and  also  be  likely  to  have  by 
their  Loans  made  of  their  merchandises  to  Merchant  Aliens,  w^  have  fled  with 
the  same,  and  daily  take  Sanctuaries,  It  is  ordained.  That  no  Englishman, 
shall  sell  within  this  Realm,  or  cause  to  be  sold  hereafter,  to  any  Merchant 
Alien;  any  manner  of  Merchandise;  but  only  for  ready  money  in  hand,  or  else 
in  merchandises  for  merchandises,  to  be  paid  and  contented  in  Hand,  upon 
Piin  of  Forfeiture  of  the  same.' 

"  This  measure  was  modified  in  the  next  session. 

"1430-1. — In  9  Hen.  VI.  c.  2,  the  Act  of  the  preceding 
session  is  reissued,  and  it  is  recited  that  'because  of  which 
Ordinance  the  English  Merchants  have  not  sold,  nor  cannot  sell 
nor  utter  their  Cloths  to  Merchants  Aliens,  whereby  the  King 
hath  lost  his  Subsidies  and  Customs,  which  he  ought  to  have  had, 
if  the  said  Cloths  had  been  sold  as  they  were,  and  were  wont 
heretofore,  and  English  Merchants,  Clothworkers  and  other  the 
King's  liege  People  in  divers  parts  of  his  Realm  greatly  annoyed 
and  damaged'  Whereupon  It  was  ordained  'that  the  English 
Merchants  might  sell  their  Cloths  to  Merchants  Aliens  for  ready 
payment  in  Money,  or  otherwise  in  Merchandise  for  Merchandise, 
to  be  paid  and  contented  in  Hand,  or  upon  Loan  of  payment,  to 
be  made  in  Money  or  Merchandise,  from  six  months  to  six 
months  next  ensuing  alter  such  Buyings  and  Bargains  made, 
without  giving  thereof  further  days  of  payment,  upon  Pain  of 
Forfeiture  of  the  same ;  and  this  Ordinance  shall  endure  as  long 
as  shall  please  the  King :  Provided  always,  that  all  other  Articles 
contained  in  the  said  Ordinance  made  in  the  said  eighth  year 
shall  stand  in  this  force.' 

"  1437. — ^^y  the  terms  of  a  treaty  concluded  between  Henr}*  VI. 
and  the  Grand  Master  of  Prussia  this  year,  the  merchants  of 
Prussia  and  the  Hanse  Towns  were  exempted  from  the  jurisdiction 
of  the  Admiral  of  England,  and  were  granted  the  option  of  having 
any  causes  wherein  they  should  be  concerned  tried  with  dispatch, 
and  without  the  ceremony  and  formality  of  a  suit  in  the  superior 
Courts,  but  two  or  more  judges  appointed  by  the  King — a  species 
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of  TYibunal  of  Commerce.    A  like  mode  of  hearing  the  causes  of 
English  merchants  in  those  countries  was  to  be  provided. 
"  1439. — ^The  18  Hen.  VI.  c  4,  recites  : 

*' '  Whereas  great  damages  and  losses  daily  come  to  the  King  and  to  his 
People,  as  well  by  the  buying  and  selling  that  the  Merchants  Aliens  and 
Strangers  do  make  at  their  proper  Will  and  Liberty,  without  any  notice, 
governance,  and  surveying  of  any  of  the  King's  lawful  liege  people,  as  by  such 
buying  and  selling  w^  they  use  together  of  all  manner  ot  merchandises  every 
of  them  with  other,  and  also  by  corns  and  compassings,  that  they  do,  to  impair 
and  abate  the  Price  and  Value  of  all  manner  of  merchandises  of  this  Noble 
Realm,  and  to  increase  and  inhance  the  price  of  all  their  own  merchandises, 
whereby  the  s'  Merchants  Aliens  be  greatly  enriched,  and  the  king's  subjects. 
Merchants,  Denizens,  of  the  same  Realm  greviously  impoverished,  and  great 
Treasure  by  the  same  Aliens  carried  out  of  this  Realm,  the  Customs  and 
Subsidies  by  them  due  to  the  King  for  the  causes  afores'  greatly  diminished, 
and  the  navy  of  the  said  Realm  greatly  destroyed  and  hindered.' 

"The  Act  of  1404  is  recited,  and  it  is  admitted  that  the 
regulations  therein  provided  'be  not  sufficient  and  convenient 
remedies  enough  against  the  Damages  and  inconveniences  afore- 
said.' Whereupon  it  is  enacted  that  aliens  may  not  sell  any 
merchandises  to  other  aliens  upon  pain  of  forfeiture ;  that  mer- 
chant aliens  should  be  under  the  survey  of  hosts,  thus : 

**  'All  Merchants,  Aliens,  and  Strangers  from  henceforth  conung  or  abiding 
to  merchandise  within  any  city,  town,  borough,  or  port  in  England  shall  be 
under  the  surveying  of  certam  people  to  be  called  Hosts  or  Surveyors,  to  ihem 
to  be  assigAed  by  the  Mayors,  Sheriffs,  or  Bailiffs  of  the  same  cities,  &c,  by 
offering  each  in  person  before  the  Mayor,  Sheriff  or  Bailiff  to  have  an 
Host  to  him  assigned  within  four  days  of  his  coming :  the  Hosts  to  be  good 
and  creditable  persons.  Englishmen  bom,  expert  in  the  feat  of  merchandise, 
and  not  exercising  such  merchandise  w^  the  Merchant  Aliens  under  their 
surveying  for  the  time  do  use.* 

"  These  hosts  were  to  be  made  privy  to  all  sales  and  contracts 
by  aliens. 

*'  Aliens  were  to  sell  their  merchandise,  except  cloths  of  gold, 
of  silver,  and  of  silk,  within  eight  months  of  their  being  brought 
in.  The  proceeds  to  be  employed  in  the  purchase  of  English 
merchandise.  Goods  not  sold  might  be  exported  Customs  free. 
The  hosts  to  register  all  contracts,  and  send  transcript  into  the 
Exchequer.     The  fee  of  the  hosts  to  be  two  pence  in  the  £^ 
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on  all  merchandises  sold  and  bought.  Hosts  to  be  sworn  to 
make  true  returns,  and  might  be  displaced  for  misconduct  Alien 
merchants  not  conforming  to  be  committed  to  prison,  and  there 
remain  until  sureties  were  found.  There  were  penalties  on 
mayors,  &c,  for  neglect  of  duty,  and  on  persons  refusing  to  be 
hosts.  The  Act  to  remain  in  force  eight  years,  and  to  be 
proclaimed  Merchants  of  the  Hanse,  and  those  of  countries  in 
alliance  with  England  exempted  from  operation  of  this  measure. 

"  1452. — An  attempt  was  made  this  year  to  heal  the  dififerences 
which  had  arisen  between  the  English  King  and  the  merchants  of 
the  Hanse.  For  this  purpose  a  Diet  was  held  at  Utrecht,  but 
some  of  the  Cities  of  the  Confederation  refused  compliance  to  the 
terms  of  adjustment  proposed  The  merchants  of  Cologne^  how- 
ever, addressed  the  English  monarch  and  expressed  their  desire 
to  remain  on  terms  of  amity  with  him.  The  King  replied  that 
nothing  on  his  part  should  be  wanting  to  the  faithful  preservation 
of  the  antient  friendship  between  England  and  Cologne ;  and  he 
desired  to  know  whether  the  Hanse  Towns  generally  were  to  take 
part  with  Lubeck  in  the  hostile  conduct  of  that  city  towards 
England 

^  The  merchants  of  the  Hanse  resident  in  England  made  indi- 
cations of  submission  to  the  King.     (Fcsdera^  v.  xL,  pp.  304-5.} 

"  1463. — The  Parliament  of  Edw,  IV.,  held  this  year,  con- 
sidering that  the  wool  of  England  was  the  principal  commodity  of 
the  kingdom,  and  desirous  of  promoting  the  industry  of  the 
people  and  the  prosperity  of  the  towns,  prohibited  foreigners 
from  buying  or  shipping  any  wool^  woolfds^  morlings^  or  sharlings^ 
from  England  or  WaUs,  No  wool  growing  south  of  the  Tees 
was  to  be  transported  north  of  that  river.  Wools  of  this  district, 
viz.,  Northumberland,  Cumberland,  Westmoreland,  and  Durham, 
and  that  of  the  districts  of  Yorkshire  called  Aldertonshire  and 
Richmondshire  might  be  shipped  at  the  Port  of  Newcastle  only 
for  any  foreign  port ;  and  the  wool  of  the  rest  of  the  kingdom 
might  be  exported  by  denizens  only,  to  the  staple  of  CcUaiSy  and 
not  elsewhere.  The  merchants  of  the  staple  of  Calais  were 
directed   not  to   sell  any  wool  or  other  staple  goods  without 
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receiving  immediate  payment,  whereof  one-half  should  be  made  in 
English  money^  or  bullion^  which  latter  should  be  immediately 
coined  at  the  mint  in  Calais,  and  in  three  months  be  imported 
into  England.  It  was  also  enacted  that  no  English  merchants 
should  ship  any  goods  outward  or  homeward  bound  in  foreign 
vessels,  except  when  no  freight  could  be  found  in  English  ships. 
{VtdezYA^.  IV.  c  I.) 

"  1465. — The  legislation  recently  passed  under  review  had 
been  found  so  irksome  to  foreign  merchants,  that  many  of  them 
had  altogether  given  up  trading  with  England.  The  Act  of  1404, 
which  had  been  enforced  with  some  vigour,  was  regarded  as 
particularly  obstructive  y  and  now  Parliament  made  a  concession, 
that  instead  of  merchants  having  to  find  security  for  faithfully 
investing  the  proceeds  of  their  sales  in  English  goods,  their  own 
guarantee  alone  should  be  taken.     {Vide  4  Edw.  IV.  c  6.) 

''  1472. — An  altogether  new  turn  was  given  to  the  requirements 
upon  foreign  merchants :  they  were  now  involuntarily  to  aid  in 
providing  us  with  weapons  for  defence  and  offence. 

"  The  12  Edw.  IV.,  c  2,  recites  : — 
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Item^  because  that  our  Sovereign  Lord  the  King,  by  a  Petition  delirered 
to  him  in  the  s^  Parliament  by  the  Commons  of  the  same,  hath  perceived  that 
great  scarcity  of  Bow  Staves  is  now  in  his  Realm  and  the  bow-staves  that  bo 
in  the  Realm  be  sold  at  an  excessive  price,  whereby  the  Exercise  of  Archery 
is  greatly  discontinued,  and  almost  lost.* 

"  And  it  is  then  enacted  : — 

*' '  That  every  Merchant  Stranger,  and  every  or  any  of  their  Factors, 
Attomies  or  Servants,  w^  at  any  time  after  the  Feast  of  St.  Michael  the 
Archangel  next  coming,  shall  bring,  send  or  convey  into  this  Land  any 
merchandise  in  Carrick,  Galley,  or  Ship  from  the  City  of  Venice,  or  any  other 
City,  Town,  or  Country  from  which  any  such  Bow-Staves  have  been  before 
this  time  brought  sent  or  conveyed,  sh'  for  every  ton  weight  bring  in  four 
bow- staves.  Penalty  for  neglect  6/.  %d.  The  Staves  imported  to  be  surveyed 
and  marked  according  to  their  quality.* 

'*  In  1483-4  the  Bowyers  complained  of  a  '  seditious  conspiracy 
of  the  Lombards,'  who  had  raised  the  price  of  bow-staves  from 
405.  to  J[fi  a  hundred,  and  obliged  them  to  take  good  and  bad 
together  without '  garbling.'  It  was  therefore  enacted  (i  Rich.  III. 
c.  1 1),  that  no  Venetian  or  other  merchant  should  be  permitted  to 
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import  mexx:handise  without  bringing  ten  good  bow-staves  for 
every  butt  of  Malmsey  or  Tyre ;  and  that  bow-staves  should  be 
garbled,  and  sold  only  to  natives  of  the  King's  dominions. 

•*  1483-4. — In  the  first  Parliament  of  Richard  III.  it  was 
represented  that  the  merchants  of  Italy — ^in  which  term  were 
usually  embraced  all  the  people  bordering  on  the  Mediterranean, 
including  the  Catalans — ^kept  houses  and  warehouses,  and  cellars 
in  London  and  other  places,  in  which  they  packed  and  mixed 
their  goods,  and  kept  them  till  they  got  good  prices  for  them ; 
they  sold  by  retail,  contrary  to  the  Statutes ;  they  bought  English 
conmiodities,  and  sold  them  again  in  England;  and  they  sent 
part  of  the  money  arising  from  their  sales  to  their  own  country  by 
Exchange — ^also  contrary  to  the  Statute;  they  received  other 
foreigners  to  lodge  in  their  houses,  and  made  secret  bargains  with 
them ;  they  bought  up  wool,  and  sold  part  of  it  again'to  the  King's 
subjects,  and  employed  people  to  make  part  of  it  into  cloth  on 
their  account;  foreign  artificers  with  their  families  resorted  to 
London  and  other  parts  of  England  in  greater  numbers  than 
formerly,  and  they  engaged  in  the  manufacture  of  doth  and  other 
easy  handicraft  occupations,  and  also  in  the  business  of  importing 
foreign  goods  and  selling  them  by  retail  in  fairs  and  markets ;  but 
they  declined  the  more  laborious  occupations  of  ploughing  and 
carting;  they  employed  none  but  their  own  country  people  as 
workmen  and  servants,  whereby  the  King's  subjects  were  driven 
into  idleness,  beggary  and  vice;  and  after  making  fortunes  in 
England,  they  retired  to  other  countries  to  enjoy  them. 

"  The  Parliament  by  way  of  remedy  enacted  that  all  Italian 
merchants,  including  Catalans,  not  being  denizens,  should  sell  the 
goods  they  now  had  in  England,  and  invest  the  whole  proceeds^ 
their  reasonable  expenses  excepted^  in  English  commodities^  before 
ist  May,  1485.  All  goods  arriving  after  Easter  1484  should  be 
sold  within  eight  months  after  their  arrival ;  and  all  goods  unsold 
at  the  end  of  eight  months  should  be  carried  abroad  within  two 
months  more,  unless  prevented  by  the  weather,  on  pain  of  for- 
feiture. They  were  to  be  allowed  to  remove  their  imported  goods 
from  one  place  to  another  within  the  eight  months.    They  might 
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take  their  own  countrymen  to  lodge  with  them,  but  no  others. 
They  were  prohibited  from  selling  broken  cloths  in  England,  and 
from  employing  people  to  convert  wool  into  cloth  for  their  own 
account ;  and  they  were  enjoined  to  carry  all  the  doth  and  wool 
bought  by  them  to  countries  within  the  Mediterranean.  Foreigners 
were  also  prohibited  from  following  any  handicraft  occupation  in 
England,  except  as  servants  to  English  masters ;  and  they  were 
particularly  debarred  from  having  any  concern  in  the  clothing 
trade.  Foreign  artificers  or  handicraftsmen  were  required  to  sell 
their  wares  by  wholesale  only,  and  in  the  place  of  their  sojoiun ; 
they  were  not  to  have  any  apprentices  or  servants  other  than 
English  bom,  except  their  own  children.  There  was  an  exception 
in  favour  of  the  importers  of  books,  written  or  printed,  and  of 
those  who  produced  them.  Thus  literature  in  its  earliest  stages 
was  productive  of  light !    {Vide  i  Rich.  III.  c  9.) 

"  1485. — ^The  King  (Henry  VII.)  learning  that  certain  English 
merchants  intended  to  trade  with  foreign  countries,  especially  with 
Ifafy^  and  observing  from  the  practice  of  other  nations,  the  advan- 
tage of  having  a  magistrate  appointed  for  settling  disputes  among 
them ;  and  also  understanding  that  the  city  of  Pisa  was  most  con- 
venient for  the  residence  of  the  English  merchants,  he,  at  the 
request  of  the  merchants  so  intending  to  trade  to  Pisa  and  the 
adjoining  countries,  appointed  Lorenzo  Strozzi,  a  merchant  of 
Florence,  to  be  Consul  to  the  English  merchants  in  those  countries, 
and  delegated  to  him  the  power  of  hearing,  and  siunmanly  deter- 
mining, all  disputes  between  English  subjects  in  those  parts,  and 
doing  all  other  things  pertaining  to  the  office  of  Consul ;  with  a 
right  to  receive  if  per  cent,  on  all  sales  and  purchases  of  the 
English  in  the  City  and  Port  of  Pisa.    (Fadera,  v.  xii,  p.  270.) 

"This  is  a  very  important  event,  leading  directly  up  to  the 
establishment  of  English  Consular  Courts  in  the  East,  which  have 
engaged  much  attention  of  late. 

"  It  being  reported  to  the  first  Parliament  of  this  King  that 
many  foreign  merchants  had  become  naturalised  in  England,  and 
had  thereby  escaped  the  heavy  burdens  placed  upon  aliens,  it  was 
enacted  (by  i  Hen.  VII.,  c.  2)  that  all  foreigners  made  denizens 
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should  pay  the  full  duties  payable  by  foreign  merchants.    This 
Act  was  renewed  in  1496  by  11  Hen.  VIL,  c  14. 

"  1487. — Some  disputes  arose  between  the  citizens  of  Cologne  and 
the  subjects  of  Scotland.  The  King  (James  IV.)  endeavoured 
to  heal  the  breach ;  the  foreigners  were  dissatisfied,  and  obtained 
from  the  Emperor  of  Germany  a  Letter  of  Marque  against  the 
Scots.  The  Parliament  of  Scotland  stepped  in  and  obtained  first 
a  suspension  of  the  commencement  of  hostilities,  and  afterwards 
an  amicable  adjustment  of  differences.  (Macpherson :  Hist  of 
Com.^  V.  i.  p.  707.) 

''15 18 — Open  discontent  against  the  foreigners  engaged  in 
commerce  was  repressed  in  London  on  May-day  of  this  year, 
taking  the  form  of  riot,  with  destruction  of  houses  and  property, 
led  by  apprentices,  servants,  watermen  and  priests.  The  com- 
plaints against  them  were  summarised  thus:  There  were  such 
numbers  of  them  employed  as  artificers,  that  the  English  could 
get  no  work;  that  the  English  merchants  had  little  to  do,  by 
reason  that  the  merchant  strangers  brought  in  all  the  silks,  cloths 
of  gold,  wine,  oil,  iron,  &c,  that  no  man  about  buyeth  of  an 
Englishman.  They  also  exported  so  much  wool,  tin,  lead,  that 
English  adventures  could  get  no  living.  That  foreigners  com- 
passed the  City  round  about,  in  Southwark,  Westminster,  Temple 
Bar,  Holbome,  St  Martin's  (le  Grand),  St  John's,  St  Aldgate, 
Tower  Hill,  and  St  Catherine's ;  that  they  forestalled  the  markets, 
so  that  Englishmen  were  in  want  and  starving,  while  the  foreigners 
lived  in  abundance  and  pleasure.  All  of  which  was  very  likely 
true;  but  Englishmen  were  always  slow  to  learn  the  lesson  of 
thrift 

"  1531. — Henry  VIH.,  being  informed  that  Italians  and  other 
merchants  brought  commodities  into  England,  which  they  sold 
well,  and  then  returned  the  money  to  their  respective  countries  by 
exchange,  contrary  to  the  Statutes  made^  and  to  the  exhausting 
of  the  wealth  of  his  realm,  and  the  diminution  of  his  customs, 
issued  a  Proclamation  that  the  money  they  received  for  their  wares 
should  not  be  exchanged  to  other  countries,  but  laid  out  in  com- 
modities of  this  realm.     It  may  be  noted,  perhaps,  as  a  good 
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sign  that  the  Parliament  was  no  longer  made  a  party  to  this  solemn 
farce ! 

"1540. — ^There  was  enacted  the  32  Hen.  VIII.,  c  16,  'Con- 
cerning Strangers.*  Many  of  the  Acts  I  have  passed  under  review 
are  recited ;  it  was  further  set  forth  that  evasion  of  the  restraint, 
under  these  statutes  had  been  obtained  by  patents  of  denization ; 
but  as  these  patents  had  been  granted  by  the  Crown^  for  valuable 
considerations,  the  '  evasion '  is  not  so  apparent  In  future  all 
letters  of  denization  were  to  contain  a  proviso  for  observing  the 
the  laws.  No  subject  or  denizen  was  to  keep  more  than  four 
alien  servants,  except  Lords  of  Parliament,  who  might  keep  six. 
Leases  to  aliens  not  designated  were  declared  void,  and  the  penalty 
for  making  these  was  ^^5  to  each  party. 

"  It  had  been  the  practice  of  this  monarch  to  permit  aliens  to 
import  and  export  goods  on  the  like  customs  as  natives,  provided 
these  were  carried  in  English  ships.  This  Act  saved  harmless 
Proclamations  so  made  by  the  King. 

"1622. — A  new  way  of  amercing  strangers  engaged  in  com- 
merce was  now  devised.  The  King  (James  I.)  commissioned  the 
Lord  Keeper  and  others  to  collect  annually  the  names,  qualities, 
and  professions  of  all  strangers  bom  (denizens  or  not  denizens) 
now  residing  in  England.  And  as  there  were  sundry  laws  in  force 
for  preventing  aliens  and  strangers  bom  from  the  use  of  handicrafts, 
and  of  exercising  manufactures  in  England,  or  selling  by  retail, 
and  of  buying  and  selling  native  commodities,  the  said  laws  were 
to  be  put  in  execution : — 

"  'Then  and  our  wiU  is  that  such  Strangers  as  use  the  Trade  of  mer- 
chandise, and  do  not  sell  by  retail  nor  employ  themselves  in  buying  and 
selling  the  native  commodities  of  this  kingdom,  may  notwithstanding  this 
our  Commission,  continue  to  enjoy  such  liberties  and  freedoms  as  formerly 
they  have  enjoyed  by  the  permission  of  us  and  our  predecessors.  Only  we 
wiU  that  every  suck  merchant  shall  pay  to  our  use  such  annual  acknowledge- 
ment^ hy  way  of  quarterage^  as  by  a  Schedule  under  our  hand  ive  skall  direct ^  or 
as  our  Commissioners  skall  set  down  under  tkeir  kands ;  that  so  it  may  appear 
that  they  enjoy  this  freedom  not  by  right,  but  of  our  mere  grace  and  favour. 
Also  that  no  stranger  bom,  or  bom  in  England  of  parents-strangers,  wko 
kave  not  served  an  apprenticeskip  of  at  least  7  years^  shaU  hereafter  seU  any 
wares  by  retail  but  only  in  gross :  nor  shall  sell  even  in  gross  at  Fairs  or 
markets,  or  out  of  the  City  where  they  dwell.   And  that  such  strangers  at  present 
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settled  with  their  faimlies  in  Engfauid,  and  who  nse  any  manual  trade,  or  the 
making  of  onr  new  Draperies,  and  who  desire  to  continue  here  may  quietly 
so  do,  provided  they  put  themselves  under  our  Royal  protection :  and 
whereas  by  the  laws  of  this  Realm  they  ought  not  to  work  at  all  or  use  such 
Trades,  but  as  servants  to  the  English :  they  shall  now  enrol  themselves  as 
servants  to  ourselves,  our  heirs  and  successors ;  whereby  they  may  by  law 
be  freed  and  discharged /r^in  the  danger  and  penalty  of  our  laws!  Yet  for 
the  encouragement  of  all  Strangers  to  bring  new  and  profitable  Trades  and 
Manufactures  into  use  here,  every  such  stranger  instructing  any  of  our  natural 
bom  Subjects  therein,  may  use  such  trade  for  the  space  of  ten  years  :  but  they 
shall  not  at  any  time  keep  above  two  foreign  journeymen,  nor  retain  any 
apprentice  but  by  indenture  for  7  years.  Yet  our  will  is  that  such  of  the 
French  nation,  who,  by  reason  of  the  late  troubles  in  that  kingdom  who 
have  taken  refuge  here  shall  be  shown  such  favour,  beyond  the  proportion 
of  other  strangers,  as  our  commissioners  shall  think  fit ;  if  within  a  con- 
venient time  after  those  troubles  shall  be  overthrown,  they  shall  return  into 
their  own  country  again.' 

"  The  exemptions  in  favour  of  the  Walloons  are  very  ingenious ; 
bat  the  real  object  of  the  Commission  was  to  collect  a  tax  from 
foreign  merchants  and  workmen,  for  the  benefit  of  the  sovereign  ! 

*'  1660. — By  12  Car.  II.  c  4,  an  Act  for  granting  to  His  Majesty 
a  subsidy  of  Tonnage  and  Poundage,  it  was  enacted  that  for  every 
tun  of  wine  of  the  growth  of  France  that  should  come  into  the 
port  of  London  by  way  of  merchandise,  natural  bom  subjects  were 
to  pay  £^  los.y  but  strangers  and  aliens,  jQ6y  with  variations  of  a 
Uke  character  for  the  wines  of  other  countries.  Similar  distinctions 
were  made  in  the  poundage  duties  for  other  goods.  'English 
merchants  shipping  goods  in  foreign  ships  from  England  were  to 
pay  double  duties,  as  if  they  were  foreigners.' 

'^  1672. — The  advantage  resulting  from  the  exportation  of  English 
commodities  at  length  came  to  be  seen ;  and  by  25  Car.  II.  a  6, 
the  aliens  duty  upon  all  native  commodities  (except  coals)  ex- 
ported by  foreigners  was  removed;  and  in  this  regard  foreign 
merchants  were  at  length  placed  on  an  equality  with  those  of 
England. 

"  I  need  not  pursue  the  subject  further.  The  first  ray  of  real 
light  served  to  expel  the  darkness  of  the  past,  dense  and  profound 
as  it  had  indeed  been.  It  took  very  nearly  two  centuries  after  this  to 
establish  the  doctrine  and  bring  into  practice  free  and  unrestricted 
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commerce  with  all  parts  of  the  world.  The  only  barrier  still 
remaining  is  that  created  either  by  direct  conflict,  or  want  of 
harmony  in  the  laws  which  regulate  commercial  transactions." 

With  this  matter  the  Conference  was  brought  to  a  close  i  the 
Members  before  separating  unanimously  passed  the  following 

Vbfes  of  Thanks. 

Proposed  by  the  Hon.  D.  D.  Field,  late  President  of  the  Associa- 
tion, seconded  by  Dr.  K  E.  Wendt,  of  London,  Vice-President 
of  the  Association— 

"  That  the  warmest  thanks  of  the  Association  be  offered  to 
Dr.  Becker,  the  Ober-Biirgermeister  of  Cologne,  for  his 
courtesy  in  presiding  at  the  inaugural  Meeting  of  the 
Conference,  and  to  the  Ober-Bttrgermeister  and  the  Biirger- 
meister  and  other  authorities  of  the  City  of  Cologne,  for 
their  kindness  in  placing  the  Hansa  Saal  at  the  disposal 
of  the  Association  for  the  Conference." 

Judge  PEABODY,of  New  York,  moved,  and  Mr.  J.  Hinde  Palmer, 
M.P.,  of  London,  seconded  the  following  resolution,  viz. : — 

"  That  the  cordial  thanks  of  this  Association  be  given  to  Ober- 
STAATSANWALT  Hamm,  and  the  other  members  of  the 
Local  Committee,  for  their  kind  co-operation  in  providing 
a  hearty  welcome  to  the  members  of  the  Association,  and  for 
their  generous  hospitality  in  receiving  the  members  of  the 
Conference  at  the  *  Giirzenich '  and  likewise  to  Consul- 
General  Baron  von  Oppenheim  for  the  kind  reception  of 
the  members  of  the  Conference  at  the  *  Flora,'" 

Herr  Oberstaatsanwalt  Hamm,  as  Chairman  of  the  Recep- 
tion Committee,  replied  to  the  vote  of  thanks  in  German,  of  which 
the  following  is  a  translation — 

"  The  serious  work  in  which  you  are  engaged — that  is  to  say,  to 
lay  the  foundation  for  a  uniform  law  of  all  nations — ^reminds  us 
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Gennans  how  difScnk  it  has  been  for  itty  and — in  comparison  with 
other  nations— how  late  we  have  succeeded  in  attaining  a  nnited 
Germany  and  a  uniform  law. 

"  Your  Congress  happened  on  the  anniversary  of  Mars  le  Tour 
and  Gravdotte,  the  sangumaxy  birthday  of  German  unity.  In  the 
decade  which  has  passed  since  the  foundation  of  the  German  Em* 
pire,  the  compilation  of  a  common  criminal  law,  and  of  a  common 
civil  and  criminal  procedure,  has  been  brought  about  by  the  inde- 
fiUigaUe  labours  (^  many  emment  men.  We  already  possessed  in 
common  a  law  on  general  mercantile  matters,  and  on  Bills  of 
Exchange,  while  the  preliminary  labours  for  a  common  German 
law  on  general  civil  matters  are  in  active  progress.  And,  con- 
sidering what  is  the  greatest  happiness  of  a  people,  we  may  at 
least  consider  ourselves  as  stepchildren  of  such  happiness.  But 
peihaps  the  dictum  of  one  of  our  most  celebrated  jurisconsults  may 
be  suitably  applied  to  us :  *  A  law  obtained  without  trouble  may 
be  compared  to  the  children  brought  by  the  stork,  because  what 
the  stork  brou^t,  the  fox  or  the  hawk  may  take  away.  But  from 
the  mother,  who  has  borne  the  child,  they  cannot  take  the  child 
away;  and  just  so  laws  and  privileges  cannot  be  taken  from  a 
people  which  has  achieved  them  by  difficult,  heavy,  sanguinary 
exertions.  Not  custom,  but  sacrifice,  is  the  firm  tie  which  binds 
its  people  to  their  laws ;  and  to  a  people  favoured  by  Providence, 
law  is  not  given  as  a  gratuity,  nor  is  its  attainment  facilitated,  but 
on  the  contmry,  made  difficult  to  realise.' 

''And,  gentlemen,  we  have  here  been  witnesses  that  you  are 
well  aware  that  the  higher  uniformity  of  law,  for  which  you  strive, 
can  only  be  obtained  by  continuous  conscientious  labours.  We 
have  seen  with  admiration  that  you  do  not  disdain  to  enter  into 
the  minutest  questions  of  detail,  and  that  you  especially  try  with 
asriduotts  industry  and  the  most  serious  conscientiousness,  to 
ascertain  in  every  particular  question  what  are  the  laws  appertaining 
thereto  in  different  nations;  you  add  thereby  in  a  prominent 
manner  to  the  edifice  of  comparative  legislation,  the  erection  of 
which  has  only  latterly  been  seriously  attempted ;  and,  as  each  of 
us  may  have  personally  remarked,  a  particular  advantage  of  such 
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Studies  of  comparative  legislation  is,  that  every  one  engaged  in 
them  obtains  a  better  knowledge  of  his  own  laws.  The  law  of 
one's  own  country,  like  the  language  of  one's  own  people,  is  so 
intimately  bound  to  and  grown  up  with  us,  that  we  are  scarcely 
aware  of  its  rules  and  principles.  Like  the  mother-tongue,  the 
mother-law  scarcely  obtains  our  consideration  until  we  attain  a 
knowledge  of  foreign  law,  and  have  an  opportunity  of  comparing 
them  to  each  other. 

'*  And  here  is  the  point  at  which  I  wish  to  refer  to  the  amiable 
words  just  uttered  by  your  President,  Sir  Travers  Twiss,  in 
which  he,  in  a  hearty  and  kind  way,  expressed  your  gratitude  for 
the  hospitality  with  which  the  Congress  was  received  at  Cologne. 
We  can  really  assure  you  that  the  intellectual  impulse,  as  well  as 
the  interest  in  your  high  aims  which  you  have  aroused  in  us,  will 
be  retained  as  so  rich  a  present  which  you,  our  guests,  leave 
behind,  that  in  this  instance  it  is  not  the  guests  who  have  to  thank 
the  hosts,  but  just  the  reverse ;  it  is  we  who  have  to  thank  you ; 
this  gratitude  I  have  to  express  to  you  most  cordially  on  behalf 
of  the  City  of  Cologne  and  its  citizens. 

"  At  the  same  time,  I  wish  to  express  to  Mr.  D.  Dudley  Field 
sincere  thanks  for  the  great  kindness  with  which  he  has  presented 
to  the  library  of  our  Appeal  Court  his  valuable  book,  '  Funda- 
mental Principles  of  International  Law,'  a  work  which  will  be  the 
more  valued  by  the  Judges  of  the  Appeal  Court,  the  State  Procu- 
rators  and  the  Advocates,  as  being  the  gift  of  the  man  who  has 
rendered  such  eminent  service  in  respect  of  the  codification  which 
has  been  brought  about  at  New  York. 

''  In  conclusion,  I  venture  to  hope  that  the  ladies  and  gentlemen 
who  have  attended  the  just  terminated  Conference  of  the  Associa- 
tion for  the  Reform  and  Codification  of  the  Law  of  Nations,  will 
retain  for  the  City  of  Cologne  and  its  citizens  the  same  kind  recol- 
lections as  I,  on  their  behalf,  can  promise  them." 

Sir  Travers  Twiss,  as  President  of  the  Conference,  acknow- 
ledging the  courteous  hospitality  of  Herr  Hamm  and  of  the 
Reception  Committee,  said  : — 

"  I  have  listened  with  great  pleasure  to  the  kind  remarks  that 
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fell  from  the  worthy  Chainnan  of  the  Local  Committee,  to  whose 
hospitality  the  members  of  this  Anoriation  are  so  much  indebted, 
and  I  trui^  that,  at  our  meeting  in  Liverpool  next  year,  Herr 
Hamm  will  fovonr  this  Association  with  his  presence,  and  enable 
its  members  to  cordially  respond  to  the  kind  feelings  to  which 
Herr  Hahm  has  given  expression." 

Mr.  HxMRY  Richard,  MR,  of  London,  moved,  and  Herr 
Oberstaatsanwalt  Ham m  seconded,  the  following  resolution : — 

^^That  the  sincere  thanks  of  the  Association  be  offered  to 
Consul-Geneial  H.  H.  Mxixr,  the  President  of  the  Con- 
ference, and  to  the  Vice-Presidents,  Mr.  David  Dudley 
Field,  Sir  Travers  Twiss,  Judge  Peabody,  and  Dr.  E.  E. 
Wbndt  ;  and  to  the  Secretaries,  Mr.  H.  D.  Jencken  and 
Syndicus  Dr.  Marcus,  for  their  effectual  exertions  in 
furthering  the  interests  and  promoting  the  success  of  this 
Conference." 

In  the  meanwhile  the  Ober  Biirgermeister,  Dr.  Becker,  had 
entered  the  Hall,  and  on  the  invitation  of  the  President,  having 
taken  his  seat  next  to  him,  Sir  Travers  Twiss  rose  and  com* 
municated  to  Dr.  Becker  the  vote  that  had  been  passed.  Dr. 
Becker,  in  reply,  said  that  he  could  not  allow  the  Meeting  to 
dose  without  a  few  words  of  partmg  greeting :  most  cordially  he 
wished  the  Association  prosperity  in  the  noble  work  they  had 
undertaken,  and  he  only  trusted  that  success  might  attend  its 
future  meetings.  Personally  he  had  to  express  the  extreme 
pleasure  it  afforded  him  to  have  met,  in  so  brief  a  space  of  time, 
ladies  and  gentlemen  of  note  from  different  countries  and  distant 
parts  of  the  world.  He  trusted  that  the  acquaintances  he  had 
thus  the  good  fortune  to  make  might  be  lasting ;  and  he  added 
that,  whatever  happened,  the  pleasant  recollection  of  their  pre- 
sence would  be  constant 

Mr.  H.  W.  Freeland,  late  M.P.  for  Chichester,  then  moved, 
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and  Dr.  van  Hamel,  of  Amsterdam^  seconded  the  foUowing 
resoltttiony  thanking  the  representatives  of  the  Public  Press : — 

^  That  the  thanks  of  this  Association  be  offered  to  the  Editor 
of  the  Kolnische  Zeiiung^  and  to  the  other  gentlemen  of  the 
Public  Press,  for  the  care  and  accuracy  with  which  they 
have  reported  the  proceedings  of  the  Conference." 

All  the  above  Resolutions  were  carried  by  acclamation. 

His  Excellency  Andrew  WnrTE,  late  Minister  for  the  United 
States  at  Berlin,  who  had  in  the  meantime  entered  the  Hall,  in 
reply  to  some  complimentary  remarks  by  Sir  Travers  Twiss  as 
to  the  action  taken  by  the  Americans  in  the  work  of  the  Associa- 
tion, said  that  it  afforded  him  unqualified  pleasure  to  be  able,  even 
though  at  so  late  an  hour,  to  attend  this  meeting  \  personally  he 
took  the  greatest  interest  in  the  objects  which  the  Association  had 
in  view,  and  he  assured  the  President  and  the  members  that  they 
might  rest  certain  that  no  lack  of  support  on  the  part  of  his  fellow- 
citizens  would  be  felt 

Sir  Travers  Twiss  then^  in  a  few  appropriate  words,  declared 
the  Conference  at  an  end,  expressing  a  hope  to  meet  many  of 
those  now  present  in  the  month  of  August  at  Liverpool  next  year. 

By  Order  of  the  Committee, 

Alexander  Scott, 

Assistant  Secretary. 

33,  Chancery  Lane,  London. 
20th  February,  1882. 
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APPENDIX  A. 


THE  YORK  AND  ANTWERP  RULES. 

RulbL  JiiHianof  Deck  Cdfjv.^No jetdfooof dedicaicothaUlMiiMde 
good  as  general  average. 

Every  structure  not  built  in  with  the  frame  of  the  Tetsel  ihall  be  conddered 
to  be  a  part  of  the  deck  of  the  vesiel. 


RtTLB  U.  JDamage  hf  JeUUtn^ — ^Damage  done  to  goods  or  merchandise  by 
water  which  unavoidably  goes  down  a  ship's  hatches  opened  or  other  opminf 
made  for  the  purpose  of  making  a  jettison  shall  be  made  good  as  general 
average,  in  case  the  loss  by  jettison  is  so  made  good. 

Damage  done  by  breakage  and  chafing  or  otherwise  from  derangement  of 
stowage  consequent  upon  a  jettison  shall  be  made  good  as  general  average,  la 
case  the  loss  by  jettison  is  so  made  good* 

RuLB  in.  ExHnguisking  Fire  on  5AfjA0Min£>— Damage  done  to  a  ship  and 
cargo  or  either  of  them  by  water  or  otherwise  in  extinguishing  a  fire  on  board 
the  ship  shall  be  general  average  ;  except  that  no  compensation  be  made  for 
damage  done  by  water  to  packages  whidi  have  been  on  fire. 

Ruu  IV.    Cutting  away  Wreck. — ^Loss  or  damage  caused  by  cutting  away 
the  wreck  or  remains  of  span  or  of  other  things  which  have  previously  been 
away  by  sea-perQ  shall  not  be  made  good  as  general  average. 


Ruuc  V.  Voluntary  Stranding, — When  a  ship  is  intentionally  run  on  shore 
because  she  is  sinking  or  driving  on  shore  or  rocks,  no  damage  caused  to  the 
ship,  the  cargo  and  the  fireight,  or  any  or  either  of  them,  by  such  intentional 
running  on  shore  shall  be  made  good  as  general  average. 

Rule  VL  Carrying  Press  ofSaiL — Damage  occasioned  to  a  ship  or  cargo 
by  carrying  a  press  of  sail  shall  not  be  made  good  as  general  averaga 

RuLB  VH  Port  of  Rrfuge  Expenses,— When  a  ship  shall  have  entered  a 
port  of  refuge  under  such  circumstances  that  the  expenses  of  entering  the  port 
are  admissible  as  general  average,  and  when  she  shall  have  sailed  thence  with 
ber  original  caigo  or  a  part  of  it,  the  corresponding  expenses  of  leaving  such 
port  shall  likewise  be  admitted  as  general  average ;  and,  whenever  the  cost  of 
^tischaiging  cargo  at  such  port  is  admissible  as  general  average,  the  cost  of 
r^oodmg  snd  stowing  such  cargo  on  board  the  said  ship,  together  with  all 
storage  charges  on  such  cargo,  shall  likewise  be  so  admitted. 

RuLB  VIIL  Wages  and  Maintenance  of  Crew  in  Port  of  Jlefuge.—Vfhea  a 
ship  shall  have  entered  a  port  of  refuge  under  the  circumstances  defined  in 
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Rule  VII.,  the  wages  and  cost  of  maintenance  of  the  master  and  mariners  from 
the  time  of  entering  such  port,  until  the  ship  shall  have  been  made  ready  to 
proceed  upon  her  voyage,  shall  be  made  good  as  general  average. 

RuLK  IX.  Damage  to  Cargo  in  Discharging. — Damage  done  to  cargo  by 
discharging  it  at  a  port  of  refuge  shall  not  be  admissible  as  general  average, 
in  case  such  cargo  shall  have  been  discharged  at  the  place  and  in  the  manner 
customary  at  that  port  with  ships  not  in  distress. 

Rule  X.  Contributory  Vabtes, — The  contribution  to  a  general  average 
shall  be  made  upon  the  actual  values  of  the  property  at  the  termination  of  die 
adventure,  to  which  shall  be  added  the  amount  made  good  as  general 
average  for  property  sacrificed ;  deduction  being  made  from  the  shipowner's 
freight  and  passage-money  at  risk  of  such  port<charges  and  crew's  wages  as 
would  not  have  been  incurred,  had  the  ship  and  cargo  been  totally  lost  at  the 
date  of  the  general  average  act  or  sacrifice  ;  deduction  being  also  made  from 
the  value  of  the  property  of  all  charges  incurred  in  respect  thereof  subsequently 
to  the  arising  of  the  claim  to  general  average. 

Rule  XI.  Loss  of  Freight, — In  every  case  in  which  a  sacrifice  of  caxgo  is 
made  good  as  general  average,  the  loss  of  freight,  if  any,  which  is  caused  by 
such  loss  of  cargo  shall  likewise  be  so  made  good. 

Rule  XII.  Amount  to  be  made  good  for  Cargo. — The  value  to  be  allowed 
for  goods  sacrificed  shall  be  that  value  which  the  owner  would  have  received* 
if  such  goods  had  not  been  sacrificed. 
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APPENDIX  B. 


PRINCIPLES  FOR  AN  INTERNATIONAL  LAW  TO  GOVERN 
BILLS  OF  EXCHANGE,  ADOPTED  BY  THE  ASSOCIATION 
AT  THE  BREMEN,  ANTWERP,  FRANKFORT,  AND  BERNE 
CONFERENCES. 

I.  The  capacity  to  contract  by  means  of  a  biU  of  exchange  ihaU  be 
gorerned  by  the  general  aqpadty  to  enter  into  an  obligatiott. 

3.  To  constitnte  a  bill  of  exchange  it  ihall  be  necesMry  to  tmert  on  th« 
&ce  of  the  instrument  the  words  "  Bill  of  Exchange  "  or  their  equivalent 

3.  It  shall  not  be  obligatory  to  insert  00  the  face  of  the  instrament,  or  on 
any  indorsement,  the  words  "  Valne  receiTed  "  nor  to  state  a  consideration. 

4.  Usances  shall  be  abolished. 

5.  The  validity  of  a  bill  of  exchange  shall  not  be  affected  by  the  absence  or 
insufficiency  of  a  stamp. 

6.  A  bill  of  exchange  shall  be  deemed  negotiable  to  order,  unless  restricted 
in  express  words  on  the  face  of  the  instmment  or  on  an  indorsement 

7.  The  making  of  a  bill  of  exchange  to  bearer  shall  not  be  allowed. 

8.  The  role  of  law  of  distantia  loci  shall  not  apply  to  bills  of  exchange. 

9.  A  bin  of  exchange  shall  be  negotiable  by  blank  indorMment 

la  Tlie  indorsement  of  an  overdue  bill  of  exchange  which  has  not  been 
duly  protested  for  dishonour  for  non-payment  shall  convey  to  the  holder  a 
right  of  recourse  only  against  the  acceptor  and  indorsers  subsequent  to  due 
date.  Where  due  protest  has  been  made,  the  holder  shall  only  possess  the 
rights  of  the  indorser  to  him  against  the  acceptor,  draweri  and  prior  in- 
dorsers. 

11.  The  acceptance  of  a  bill  of  exchange  must  be  in  writing  on  the  face  of 
the  bill  itself  The  signature  of  the  drawee  (without  additional  words)  shall 
constitute  acceptance,  if  written  on  the  face  of  the  bill. 

12.  The  drawee  may  accept  for  a  less  sum  than  the  amount  of  the  bill. 

13.  In  case  of  dishonour  for  non-acceptance  or  for  conditional  acceptance, 
the  holder  shall  have  an  immediate  right  of  action  against  the  drawer  and  the 
iodorseis  for  payment  of  the  amount  of  the  bill  and  expenses,  less  discount 

14.  The  cancellation  of  a  written  acceptance  shall  be  of  no  effect 

IS-  Where  the  acceptor  shall  have  committed  an  act  of  bankruptcy  before 
due  date,  the  holder  shall  have  an  immediate  right  of  action  against  the 
drawer  and  indorsers  for  payment  of  the  amount  of  the  bill  and  expenses, 
less  discount. 
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i6.  No  days  of  grace  shall  be  allowed. 

17.  The  holder  of  a  bill  of  exchange  shall  not  be  bound,  in  seeking 
recouise,  by  the  order  of  succession  of  the  indorBements,  nor  by  any  prior 
election. 

18.  Protest,  or  noting  for  protest,  shall  be  necessary  to  preserve  the  right  of 
recourse  upon  a  bill  of  exchange  dishonoured  for  non-acceptance  or  for 
non-payment. 

19.  Immediate  notice  of  dishonour  shall  be  necessary  to  preserve  the  right 
of  recourse  upon  a  bill  of  exchange.* 

2a  The  time  within  which  protest  must  be  made  shall  be  extended  in  the 
case  of  vis  major  during  the  time  of  the  cause  of  interruption,  but  shall  not  in 
any  event  exceed  a  short  period  of  time  to  be  fixed  by  the  code. 

21.  No  annulling  clause  need  be  inserted  in  duplicates. 

22.  A  simultaneous  right  of  action  on  a  bill  of  exchange  shall  be  allowed 
against  all  or  any  one  or  more  of  the  parties  to  the  bill. 

23.  The  surety  up<m  a  bill  of  exchange  (domuur  d*ava/)  shall  be  primarily 
liable  with  the  person  whose  surety  he  ia. 

24.  The  capacity  of  a  foreigner  to  contract  by  means  of  a  bill  of  excbaage 
shall  be  governed  by  the  law  of  his  country  ;  but  a  foreigner  who  enters  into 
a  contract  of  exchange,  being  incapable  of  binding  himself  by  such  a  contract 
in  his  own  country,  shall  be  bound,  if  he  is  capable  of  binding  himself  by  such 
a  contract  under  tiie  law  of  the  country  in  which  he  contracts. 

25.  The  owner  of  a  lost  or  destroyed  bill  of  exchange,  duly  protested  for 
want  of  payment,  has  a  right,  upon  giving  security,  to  payment  of  the  bill  by 
the  acceptor,  any  indoiaer  prior  to  himself,  or  the  drawer. 

26.  The  limitatioii  of  actions  upcm  bills  of  exchange  against  all  the  parties 
(acceptor,  drawer,  indorsers  and  sureties  =  </(mff«wrj  d'aval)  shall  be  eighteen 
monUis  from  due  date: 

27.  In  the  foregoing  articles  the  term  Bill  of  Exchange  shall  indnde  Pro- 
missory Note,  where  snch  iaterpretatioB  is  applicable;  but  Promissory 
Note  shall  not  apply  to  coupons,  bankers'  cheques,  and  other  similar 
instruments  in  those  countries  where  such  instruments  are  classed  as 
promissory  notes. 

*  Substituted  at  Frankfort  for  "Default  of  notice  of  dishonour  for  non-acceptance  or  non- 
iwjrinent  shall  not  entaO  upon  the  holder  or  other  parties  to  a  bill  of  exchange  the  loss  of 
their  right  of  recourse  for  the  amount  of  the  btU ;  but  the  defaulting  parly  shall  aerertheless 
be  liable  for  any  damage  ocoi^oned  by  such  default/'  passed  at  Bremen. 
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APPENDIX  C. 


REPORT  OF  THE  ENGLISH  COMBflTTEE  ON  NEGOTIABLE 
SECURITIES,  PRESENTED  TO  THE  COLOGNE  CONFER- 
ENCE, AUGUST  1881. 

At  the  Conference  of  this  Association,  held  at  Berne  in  Angwt  last  ymr^ 
the  Meeting  adopted  die  following  resolationai  brought  fonraid  by  tha 
Branch  of  the  Association,  namely  ^— 


The  expression  "Secnrities  to  Bearer"  shall  hereinafter  be  onderrtood  to 
mean  only  shares,  bonds,  debentures,  and  aU  obligations  for  the  payment  to 
bearer  of  a  sum  cerUtin,  and  issued  in  a  siries  t^defimU  «Md  tjual  sums.  It 
dttU  not  embrace  paper  money. 

n. 

Every  issue  of  Securities  to  Bearer  shall  be  entered  in  a  poblic  register, 
accessible  to  all  persons ;  such  entry  shall  contain  all  the  conditions  of  the 
issue,  especially  all  the  particulars  of  mortgages  and  other  charges  bearing 
ux>on  or  affecting  such  securities. 

IIL 

A  document  issued  as  a  security  to  Bearer  shaQ  be  changed  by  the  iMoer 
into  a  Security  to  Order  (nominatiTe)  and  vice  vtrsdf  at  the  option  and  on  the 
demand  of  the  holder,  ai  Ait  mm  expense.  All  other  alterations  affecting  the 
character  of  the  instrument  are  cxclndffd* 

IV. 

The  title  of  a  ^miiv^  holder  of  a  document  iMoed  as  a  Secsrity  to  Beaicr 
shall  not  be  affected  by  prior  equities. 

V. 

A  hanA'fide  holder  of  a  Security  to  Bearer  shall  be  entitled  to  hold  the  same 
against  all  persons  whomsoever. 

These  resolutions  were  subsequently  submitted  to  the  Institute  of  Bankers, 
London,  and  agreed  to  by  the  Council  of  that  Society,  with  but  minor  modifi- 
ticms,  as  marked  above  in  italics.  Since  that  time  the  matter  has  been  also 
broo^^t  to  the  notice  of  the  Association  of  Chambers  of  Commerce  of  the 
United  Kingdom,  and  a  promise  has  been  obtained  from  the  Council  of  that 
Association  that  Ihey  will  submit  these  resolutions  to  the  next  meetiqg  of  the 
Association,  to  be  held  in  the  month  of  October  next ;  every  hope  being 
entertained  that  the  Chambers  of  Commerce  will  endorse  the  views  adopted 
by  the  Institute  of  Bankers.  An  additional  interest  has  been  evinced  by  diose 
influential  bodies  in  this  matter,  and  our  Committee  has  been  requested  to 
favour  them  with  further  information  and  the  result  of  our  deliberations,  and 
copies  of  resolutions  (if  any)  which  we  may  agree  to. 
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APPENDIX  D. 


ADDITIONAL  PROPOSALS  TO  THE  BERNE  RESOLUTIONS 
RESPECTING  SECURITIES  TO  BEARER.  Moved  by  R.  Beisert, 
Syndic  of  the  Kaufmannschaft  of  Berlin,  and  Dr.  Marcus,  Syndic  of  the 
Bremen  Chamber  of  Commerce. 

Resolution  Ha. 

The  conditions  and  charges  which  according  to  Resolution  II.  most  be 
entered  in  the  Public  Register,  must  also  be  indicated  in  the  Security  itself. 

Resolution  IIb. 

The  operation  of  a  Security  to  Bearer  shall  commence  from  the  time  of  its 
leaving  the  issuer's  hands  whether  with  or  without  his  consent  It  shall 
continue  even  though  the  issuer  shall  have  died  or  become  legally  incapable  of 
managing  his  own  affairs. 

Resolution  VI. 

No  action  upon  a  coupon  or  a  dividend-warrant  can  be  brought  after  the 
expiration  of  four  years  from  the  day  on  which  the  interest  has  become  due. 
Respecting  other  Securities  the  limitation  of  action  is  fixed  at  thirty  yean 
from  the  day  of  their  felling  due. 
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APPENDIX  E. 


AN  INTERNATIONAL  SYSTEM  OF  SEA  SIGNALS. 

Resolution  proposed  by  Dr.  F.  A.  P.  Baanaiix 

Wk£reas,  The  safety  of  hnmui  life  and  other  interests  of  grave  magnitnde 
are  often  dependent  on  the  facility,  expedition,  and  certainty  with  which 
intelligence  can  be  exchanged  between  vessels  meeting  on  the  open 


And,  Wktreas,  The  diversity  of  signal  systems  employed  by  diilcrcDt 
nations,  and  by  different  classes  of  navigators  of  the  same  nation,  is  a  souce 
of  frequent  embarrassment  in  making  snch  communications :  therefore 

ReMobftd^  That  this  Association  respectfully  reoomme^  to  the  governments 
of  all  maritime  powers  to  consider  the  expediency  of  calling  an  International 
Conference,  to  consist  of  del^rates  from  all  the  powers  interested,  charged 
with  the  duty  of  devising  a  common  system  of  sea  signals,  to  be  subsequentiy 
adopted  and  prescribed  by  the  authority  of  the  assenting  powers,  for  universal 
use  in  exchanging  communications  at  sea  between  vessels  of  all  nationalities, 
and  upon  all  navigable  waters  throughout  the  globe. 
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APPENDIX  F. 


UNIFORM  SYSTEM  OF  TIME. 

ResolatioD  proposed  by  Dr.  F.  A.  P.  Barnard. 

JVk^reas,  Since  the  creation  of  a  vast  system  of  artificial  lines  of  npid 
transit  and  telegraphic  commnnicatioo,  extending  throngh  wide  differences  of 
longitude  upon  both  continents,  great  confusion  in  time-reckoning  has  arisen 
in  consequence  of  the  use,  throughout  the  same  districts  of  country,  of  the 
differing  times  of  many  local  meridians ;  and, 

WkenaSf  The  actual  time  in  use  at  any  place  is  generally  arbitrary  and  at 
variance,  often  by  many  minutes,  with  the  true  local  time  of  such  place ;  and, 

IVhereaSt  Such  differences  between  true  and  arbitrary  time  are  in  no  way 
practically  disadvantageous  in  the  afiaiis  of  life,  when  nnlYenally  imderstood 
and  observed ;  and, 

IVhereaSf  It  is  practicable,  by  referring  the  times  of  all  places  on  the  globe 
to  a  limited  number  of  meridians  suitably  chosen,  to  create  a  time  system  for 
the  world,  so  nearly  xmiform  that  the  minute  and  the  second  shall  be  every- 
where the  same,  and  the  times  of  places  widely  differing  in  longitude  shall 
differ  only  by  entire  hours — a  system  of  great  simplicity  and  likely  to  be 
conducive  to  the  convenience  of  aJl  mankind  ;  therefore 

Resohed^  That  this  Association  approves  and  recommends  to  the  fitvorable 
consideration  of  the  governments  of  aU  nations,  as  well  as  to  all  scientific 
associations,  chambers  of  commerce,  boards  of  trade,  and  telegraphic  and 
transportation  companies,  a  time  system  for  the  world,  founded  on  the 
following  principles : 

1.  Twenty-four  standard  meridians  to  be  fixed  upon,  distant  from  each  other 
fifteen  degrees,  or  one  hour  each,  in  longitude,  to  which,  and  to  which  only, 
the  arbitrary  local  times  kept  at  all  places  on  the  earth's  surface  shall  be 
referred. 

2.  The  prime  meridian,  or  that  by  reference  to  which  the  positions  of  all 
the  remaining  one-hour  meridians  are  to  be  determined,  to  be  the  meridian 
situated  in  longitude  one  hundred  and  eighty  degrees,  or  twelve  hours, 
distant  from  the  meridian  of  Greenwich,  which  prime  meridian  passes  near 
Behring's  Strait  and  lies  almost  wholly  on  the  ocean. 

3.  The  diurnal  change  of  count  in  the  monthly  calendar  to  begin  when  it 
is  midnight  on  this  prime  meridian,  and  the  same  change  to  take  place  for 
the  several  meridians  successively,  until  the  circuit  of  the  globe  has  been 
completed  from  east  to  west 
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4*  The  hour  of  the  day  at  aftjr  place  to  be  ngabted  hf  the  itaadeid 
meridiea  peaieft  focfa  piece  In  loogitade,  it  bemg  reckoned  ae  twdve  o^dodi, 
nooDy  at  the  moment  the  mean  fan  pemw  mch  etandard  oacridian.  The 
ndimte  and  teeond  to  be  the  lame  at  all  timei  and  finr  all  placet  throaghont 

the  earth. 

$.  The  hours  of  the  day  to  be  numbered  from  one  to  twenty-fisor  withoat 
mtcrmption,  and  the  division  of  the  day  into  two  halves  of  twelve  hoars  each 
to  be  abandoned. 

6.  For  special  purposes,  as  with  a  view  to  promote  exactness  in  chronology 
sad  to  ladiitntr  synchronous  observations  in  sdenoe^  the  day  and  the  tioM  of 
the  day  as  determined  by  the  prime  meridian  to  be  employed  as  a  kind  of 
vaiverssl  time  reckoning,  nnder  the  name  of  CoeicoPOLtTAN  Timl 

7.  For  the  sake  of  distinction,  the  hoars  of  Cosmopolitan  Time  to  be 
denoted  by  symbols  and  not  by  numbers ;  and  preferably  by  the  letters  of 
the  Fj^lish  idphabot  taken  in  their  order,  which,  omitting  J  and  V,  are 
twenty-four  in  nomber — these  letters  being  siso  atsodsfed  with  fte  standard 
mffidisns  In  regular  order  irom  east  to  west,  so  that  F  corresponds  to  the 
90P  meridian  ptasing  ocar  Calcutta,  M  to  the  Greenwich  meridian  of  iSoP, 
S  to  the  meridian  of  New  Orleans,  ayc^,  and  Z  to  the  prime  or  sero  ateridian. 
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APPENDIX  G. 


INTERNATIONAL  COINAGE. 
Resolution  proposed  by  Dr.  F.  A.  P.  BAKNAia 

Wktreai,  AH  the  efforts  which  have  been  hitherto  made  hy  diplomatic 
correspondence  or  by  international  conferences,  to  effect  the  unification  of  the 
monetary  systems  of  the  world,  have  sgnally  £ulcd:  and  whereas,  such 
failure  has  been  evidently  owing  to  the  &ct  that  the  world  is  not  yet  prepared 
and  cannot  be  induced  to  adopt  any  single  monetary  system,  no  matter  how 
manifest  its  merits,  to  the  entire  exclusion  of  all  those  which  use  has  made 
familiar :  and  whereas,  the  creation  of  a  system  of  coinage  for  international 
purposes  does  not  appear  to  involve  the  necessity  of  displacing  or  interfering 
with  national  systems  already  existing,  while,  if  establi^ed  on  a  judiciously 
chosen  unit,  such  international  system  may  blend  with  and  form  a  part  of  all 
local  systems :  and  whereas,  the  gram  weight  of  gold,  nine-tenths  fine,  affords 
a  value  in  sufficiently  convenient  relations  with  the  gold  coins  of  the  principal 
commercial  nations,  to  serve  as  such  international  unit ;  therefore, 

Resohed^  That  the  creation  by  convention  between  the  leading  powers  of 
the  dviUsed  world,  of  an  international  coinage,  founded  on  the  gram  weight 
of  gold,  nine-tenths  fine — ^the  coins  of  such  systems  to  bear  no  denominational 
stamp  but  that  of  their  metric  weight  and  their  fineness — would,  in  the  view 
of  this  Association,  contribute  materially  to  facilitate  the  business  of  inter- 
national exchange,  and  would  constitute  an  important  step  toward  the  possible 
unification  of  all  the  monetjcry  systems  of  the  world. 
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C.  S.  Klein,  Judge  of  the  Supreme  Court 
A.  F.  Krieger,  late  Minister  of  Justice. 

IV.'-FRANCE. 

M.  Edouard  Laboulaye,  Member  of  the  Institute  and  Senator. 
M.  J.  C.  Garnier,  Member  of  the  Institute  and  Senator. 
M.  Adolphe  France,  Member  of  the  Institute. 
M.  Charles  Lucas,  Member  of  the  Institute. 
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V.-'GRE AT  BRITAIN, 

Thb  Right  Hon.  Lord  Fitz-Gerald,  P.C. 

The  Right  Hon.  Sir  Robert  P.  Collier,  P.C. 

The  Right  Hon.  Sir  Richard  Paul  Amfhlett,  late  Judge  of  the  Court 

of  Appeal,  P.C. 
The  Hon.  George  Denman,  a  Judge  of  the  High  Court  of  Justice. 
The  Hon.  Sir  Charles  Edward  Pollock,  a  Judge  of  the  High  Court 

of  Justice. 

VI.— /7WZK 

His  Excellency    Com.  P.  S.    Mancini,   Minister  of  Foreign    Affairs, 
Senator  of  the  Kingdom,  Rome. 


V\\.--JAPAN. 

His  Excellency  Jushie  Wooybno  Kagenori,  late  Envoy  Extraordinary 
and  Minister  Plenipotentiary  at  the  Court  of  St  James's. 

His  Excellency  Masataka  Kawasse,  late  Envoy  Extraordinary  and 
Minister  Plenipotentiary  at  the  Court  of  Italy. 


VIII.— A^iB  THERLANDS. 

F.  B.  Coninck-Liefsting,  Judge  of  the  Supreme  Court  of  the  Netherlands. 
£.  J.  B.  Cremers,  late  Minister  of  Foreign  Affairs,  Member  of  the  Second 
Chamber. 

lyL—NORWAY  AND  SWEDEN, 

A.  P.  Bergstrom,  late  Minister  of  the  Interior. 

Count  Eric  Sparrb,  Governor  of  the  Province  of  Elfsborg. 


AUSTRIA    .    .    .  Dr.  Leopold  Neumann,  Member  of  the  Upper  House 

of  Parliament  and  Professor  at  the  University  of 
Vienna. 
Dr.  Heinrich  Jaques,  Member  of  the  Lower  House 
of  Parliament,  Vienna. 
BELGIUM    .    .    .Aug.   Couvreur,  Vice-President  of  the  Chamber  of 

Representatives,  Brussels. 
Jules  Guillery,  Member  of  the  Chamber  of  Repre- 
sentatives, Brussels. 
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CANADA 


CAPE  OF  GOOD 

HOPE  .  .  . 
DENMARK.  . 


.  Hon.  Sir  W.  B.  Richards,  late  Chief  Justice,  OtUwa. 
Hon.  Sir  Wm.  Young,  Chief  Justice,  HaUfiu. 


>SiR  J.  H.  DB  ViLLiBRS,  Chief  Jttstice. 
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EGYPT     . 
ENGLAND 


GERMANY 


Dr.  C.  Goos,  Professor  at  the  University  of  Copen- 
hagen. 

N.  F.  ScHLXGBL,  President  of  the  Court  of  Admiralty. 

Hon.  John  Soott,  Judge  of  the  International  Court  of 
Appeal,  Alexandria. 

Sir  Travbrs  Twiss,  Q.C,  D.C.U,  F.R.S.,  London. 

E.  E.  Wbndt,  D.C.L.,  London. 
FRANCE .    •    .    .  M.  C.  Dbuangbat,  Counsellor  of  the  Court  o(  Cassa- 
tion, Paris. 

M.  Danibl  db  Follbvillb,  Professor  of  Laws,  at  the 
University  of  Douai. 

M.  A.  Boucher-Cadart,  Paris. 

Dr.  F.  Sibvbking,  President  of  the  Court  of  Appeal, 
Hamburg. 

Dr.  L.  Goldschuidt,    Royal    Privy   Counsellor   of 
Justice  and  Professor  at  the  University  of  Berlin. 

Baron  von   Holtzkndorff,   Professor  at  the  Uni- 
versity of  Munich. 

H.  H.  Meier,  Member  of  the  Reichstag  and  Chairman 
of  the  North  German  Lloyd,  Bremen. 

Hon.  Sir  R.  Stuart,  Chief  Justice,  Allahabad. 

Prof.  Aug.  Pibrantoni,  Member  of  the  Italian  Par- 
liament and  Professor  at  the  University  of  Naples. 

Hon.  Sir  C.  F.  Shand,  LL.D.,  late  Chief  Justice. 
NETHERLANDS.  Dr.   T.   M.    C.  Asser,   Counsel  to  the    Ministry  of 

Foreign  Afiairs  and  Professor  at  the  University  of 
Amsterdam. 

^  wYt  wf  ^^^"}Ho'*-  J-  P-  Hargravb,  Senior  Puisne  Judge,  Sydney. 

.  M.  Schwbigaard,  Councillor  of  State,  Christiania. 
Prop.  W.  Besobrazoff,  Member  of  the  Academy  and 

Professor  at  the  University  of  St  Petersbui^g. 
A.  W.  BjoRCK,  Mayor  of  Gothenburg. 
Dr.  Hedlund,  Member  of  the  First  Chamber,  Gothen* 

burg. 
Dr.  Charles  Brocher,  Professor  in  the  University 

of  Geneva. 
Dr.  C.  G.  K(£NI0,  Professor  in  the  University  of  Bern. 
UNITED  STATES  Hon.  Judge  Chas.  A.  Peabody,  New  York. 

Gen.  J  as.  Grant  Wilson,  New  York. 


INDIA      .    . 
ITALY      .    . 

MAURITIUS 


WALES 
NORWAY 
RUSSIA   . 

SWEDEN 


SWITZERLAND 
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Cnuncil. 

♦The  President,  \ 

•The  Vice-Presidents,  I  r^^qo:  • 

•The  Treasurer,  j     *'  '^^' 

•The  Hon.  Gen.  Secretary,    / 
•Alexander,  J.  G.,  LL.B.,  London. 
Arntz,  Professor,  Brussels. 
Atkinson,  H.  J.,  London  and  Hull. 
♦Bailey,  John  Rand,  Paris  and  London.    • 
Barclay,  Dr.  T.,  Paris. 
•BiRKBECK,  Professor  W.  Ll.,  London. 
Blackie,  Dr.  W.  G.,  Glasgow. 
♦Brown,  Joseph,  Q.C,  London. 
♦Carmichael,  C.  H.  E.,  M.A.,  F.S.A. 
Clunet,  E.,  Avocat  k  la  Cour  de  Paris. 
Coudert,  F.  R.,  New  York. 
COURCY,  A.  DE,  Pari& 
Demeur,  a.,  Brussels 
Dickson,  Oscar,  Gothenburg. 
Engels,  Theodore  C,  Antwerp. 
Fawcett,  J.  H.,  H.B.M.  Consul-Genera],  Constantinople. 
♦Freeland,  H.  W.,  London. 
Glover,  John,  London. 
Hadlsy,  Alderman  S.  C,  London. 
Hamel,  Dr.  G.  a.,  Amsterdam. 
Hamm,  Oberstaatsanwalt,  Cologne. 
Hindenburg,  Dr.  A.,  Advocate,  Copenhagen. 
Jones,  W.  R.  T.,  New  York. 

Krapf-Liverhof,  Chevalier  F.  de,  Consul-General  for  Austria-Hungary, 

London. 
♦Lowndes,  Richard,  Liverpool 

Lubbock,  Sir  John,  Bart.,  M.P.,  F.R.S.,  London. 

May,  Chevalier  J.  W.,  Consul-General  for  the  Netherlands,  London. 

Meldon,  Charles,  Q.C,  M.P.,  London. 

MoLENGRAAFF,  Dr.  W.  L.  P.  A.,  Amsterdam. 
♦MoLLBR,  Cheralier  Olb,  London. 

Olivecrona,  Dr.  K.,  Judge  of  the  Supreme  Court,  Stockholm. 
♦Palmer,  J:  Hinde,  Q.C,  M.P.,  London. 

Parker,  Amasa  John,  Albany,  State  of  New  York. 
♦Passy,  Fr^ d£ric  Paris. 

Pease,  J.  W.,  M.P.,  London. 

Peborgh,  E.  van,  Antwerp. 


*  Members  of  the  Executive  Council. 
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PHiixiifOAX,  W.  G.  F.,  D.C.L.,  London. 

Platt,  Ch.,  PhUaddphU,  U.S.A. 

Rahuskn,  Dr.  £.  N.,  AmstenUm. 
*RiCHARD,  Henky,  M.P.,  London. 

RiCHTXR,   Commandenr  O.,  ContttI*General   for    Sweden   and  Norway, 
London. 

RiviEA,  Professor  A.,  University  of  Brussels. 

ScHERZER,  Chevalier  C.  ds,  Anstrian  ConsnI-Genend,  Leipzig. 

ScHWARZBNSTBiN,  Dr.  Mumm  VON,  late  Oberbttrgenneister  of  Frankfort- 
on-the-Main. 

Simon,  Serjt  John,  M.P.»  London. 
•Spines,  Thomas,  Q.C,  D.C.L.,  York. 

Thomson,  Sir  William,  D.C.L.,  F.R.S.,  Professor  in  the  University  of 

Glasgow. 
•Tomkins,  Dr.  F.  J.,  London. 

•Tristram,  T.  H.,  Q.C,  D.C.L.,  Chancellor  of  the  Diocese  of  London. 
♦Walpord,  Cornelius,  F.LA.,  F.S.S.,  F.R.Hist^.,  London. 
•Webster,  R.  E.,  Q.C,  London. 

Wertheim,  Dr.  J.,  Anuterdam. 

Sir  John  Lubbock,  Bart.,  M.P.,  F.R.S. 

Robarts,  Lubbock  &  Co.,  is>  Lombard  Street,  London. 
Kaiurrxrv  ^nmul  Jbf crftgrfi. 

Charles  Stubbs,  LL^D.,  Barrister-at-Law,  London. 

Koturnnrs  ltitrn»tiinuil  JbtaftEtiei. 

J.  G.  Alexander,  LL.B.,  London. 
C  H.  E.  Carmichael,  M.A.,  Ixmdon. 

Katurrnrs  Jbfllititor. 

J.  Rand  Bailey,  London  and  Paris. 

9UiiMaxit  Jbrarttxrff. 
Alexander  Scott,  London. 

*  llemben  of  the  EocccutiTC  Cooncil. 
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MEMBERS   OF  THE   ASSOCIATION. 


Ah  obelisk  (f)  signifies  Life  Mentbership. 

Abbott,  Austin,  30,  Park  Row,  New  York. 

Abrahams,  M.,  8,  Old  Jewry. 

AcHELis,  F.,  Bremen. 

Ahlers,  Jacob,  Hamburg. 

Albers,  J.,  Bremen. 

Albrecht,  G.,  Bremen. 

Alexander,  J.  G.,  LL.B.,  12,  Old  Square,  Lincoln's  Inn,  London. 

Alexy,  Dr.  Albert,  Secretary  in  the  Ministry  of  Justice,  Pesth. 

Allen,  Stafford,  Upper  Clapton,  London. 

American  Peace  Society,  Boston,  U.S.A. 

Amos,  Professor  Sheldon,  St.  Ibbs,  Hitchin. 

Amphlett,  Right  Hon.  Sir  Richard  Paul,  P.C,  33,  Wimpole  Street, 

London. 
Angell,  J.  B.,  President  of  the  University,  Ann  Arbor,  Michigan. 
Appleton,  Lewis,  4,  Remmington  Terrace,  Handsworth,  Birmingham. 
AppletoN,  Nathan,  Katharine  Street,  Newport,  Rhode  Island. 
Arnold,  W.,  15,  Fenchurch  Buildings,  London. 
Arntz,  Professor  £.  R.  N.,  University,  Brussels. 

AssER,  Professor  T.  M.  C,  Councillor  of  the  Foreign  Office,  Amsterdam. 
Atkinson,  H.  J.,  Gunnersbury  House,  near  Acton,  Middlesex. 
A usTRO- Hungarian  Lloyd's  Steam  Navigation  Company,  Trieste. 


Badcock,  B.  F.,  17,  Water  Street,  Liverpool 

Bailey,  John  Rand,  5  &  6,  Great  Winchester  Street,  London,  and  16, 

Place  Vendome,  Paris. 
Baker,  Sir  Sherston,  Bart.,  Library  Chambers,  Middle  Temple,  London. 
Baker,  William,  Stone  Buildings,  Lincoln's  Inn,  London. 
Baldwin,  Commodore  Chas.  H.,  560,  Fifth  Avenue,  New  York. 
Baldwin,  Simeon  £.,  Yale  College,  New  Haven. 
Barclay,  G.,  Bonfield,  Cupar,  Fifeshire. 
Barclay,  Dr.  T.,  22,  Rue  Vivienne,  Paris. 
Barnard,  Hon.  F.  A.  P.,  LL.D.,  President  of  Columbia  College,  49th  St., 

comer.  Fourth  Avenue,  New  York. 
Barnes,  W.  G.,  137,  Upper  Thames  Street,  London. 
Barth,  Dr.  T.,  Bremen. 
Batz,  Karl  W.,  Wiesbaden. 


(  I«  ) 

Baylxy,  H.,  122,  Leftdenhall  Street,  London* 

Becker,  M.,  Advocate  of  the  Court  of  Appeal,  24,  Avenue  Victoria,  Paris. 

Becker,  J.  Hermann,  13,  Leadenhall  Street,  London. 

BsNSDtCT,  Robert  D.,  64,  Wall  Street,  New  York. 

Benjamin,  J.  P.,  Q.C.,  4,  Lamb  Bnildingi,  Temple,  London. 

BsROSTRoM,  A.  P.,  late  Minister  of  the  Interior,  Governor  of  Orebro  and 

Member  of  the  Second  Chamber,  Stockholm. 
Berliner  Kaupmannschaft,  die  Aeltxsten  dsr,  Berlin. 
Bertrand,  W.,  Antwerp. 

Besobrazoff,  Professor  W.,  Wassily  Ostrow  13,  Ugne  16,  St  Petenbuiig. 
BiRKBECK,  Professor  W.  L^  2,  Stone  Boildings,  Lincoln's  Inn,  London. 
Bj5rck,  a.  W.,  Mayor  of  Gothenborg. 
Blackie,  Dr.  W.  G.,  17,  Sunhope  Street,  Glasgow. 
Booth,  Yates  W.,  2,  Chapel  Street,  Preston. 
tBoRDE,  HiPPOLYTS,  Chevalier,  La  Pastors  Estate,  Port  of  Spain,  Trinidad. 
Borsius,  Dr.  W.  C,  Member  of  the  Second  Chamber  of  the  States-General, 

Middelbnig. 
BossE,  J.  P.  VAN,  Kanaalstntat,  the  Hague. 
BoTTA,  Professor  Vincenzo,  New  York. 
tBoucHER-CADART,  ALFRED,  Director  of  the   **SAreU  GMraUJ^  14,  Rue 

Chauveau-Lagarde,  Paris. 
BouRSON,  Director  of  the  "  MonUeur  Mge,**  Brussels. 
Box,  George,  Milton  Road,  Gravesend. 
Bredius,  Dr.  J.  N.,  Member  of  the  Second  Chamber  of  the  States-General, 

£ergen-op-Zoom . 
Brittain,  F.,  St  George's  Works,  Sheffield. 
Brobero,  C,  Copenhagen. 
Brocher,  Professor  Charles,  Member  of  the  C<mr  de  Castatiott^  8,  Rue 

Eynard,  Geneva. 
Brown,  A.  H.,  M.P.,  12,  Grosvenor  Gardens,  London. 
fBROWN,  Joseph,  Q.C,  2,  Essex  Court,  Temple,  London. 
Brown,  S.  Gilman,  Dartmouth  College,  Hanover,  N.H.,  U.S.A. 
Butler,  W.  H.,  4,  Cook  Street,  Liverpool. 
Byrth,  Wm.  Stewart,  $,  Mill  Lane,  Liscard,  Cheshire. 


Cakebread,  Rev.  George,  202A,  Wandsworth  Road,  South  Lambeth. 

Callaerts,  Th.,  Assureur,  Antwerp. 

Calster,  Louis  van,  Avocat,  Rue  Leys,  Antwerp. 

Capper,  £.  H.,  5,  Monntstuart  Square,  Cardiff. 

Carmichael,  C.  H.  £.,  M.A.,  F.R.S.L.,  46A,  Coleshill  Street,  Eaton  Square, 

London. 
Chalmers,  Mackenzie  D.,  ii.  New  Court,  Carey  Street,  London. 
Chamber  of  Commerce,  Hull. 
Chamber  of  Commerce,  Ltibeck. 
Chamber  of  Commerce,  Melbourne. 
Chamber  of  Commerce  of  South  Australia,  Adehude. 
Chambers,  Talbot  W.,  New  York. 
Chesson,  F.  W.,  5,  Tite  Street,  Chelsea  Embankment,  London. 
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Chittenden,  Hon.  S.  B.,  New  York. 

Clunet,  E.,  A^ocat,  4,  Place  Boieldieu,  Paris. 

Clunie,  J.  M.,  I,  Feawick  Street,  Liverpool. 

Clyde  Steam  Shipowners*  Association,  '22,  Renfield  Street,  Glasgow. 

COALE,  James  Carey,  Average  Stater,  Baltimore. 

Collier,  Right  Hon.  Sir  R.  P.,  P.C,  104,  Eaton  Place,  Belgrave  Square, 

London. 
Collins,  H.  W.,  3,  Union  Court,  Castle  Street,  Liverpool. 
CoNiNCK-LiEFSTiNO,  Hon.  F.  B.,  Vice-President  of  the  Supreme  Court  of 

the  Netherlands,  the  Hague. 
Cooke,  Isaac  B.,  Wellington  Row,  Oxton,  Liverpool. 
CoOLEY,  Hon.  Judge  T.  M.,  LL.D.,  Ann  Arbor,  Michigan,  U.S.A. 
CouDERT,  F.  R.,  Advocate,  68  &  70,  William  Street,  New  York. 
CouRCY,  Alfred  de,  87,  Rue  Richelieu,  Paris. 
CouvREUR,  AuGUSTE,  Vice- President  of  the  Chamber  of  Representatives, 

24,  Rue  des  deux  Eglises,  Brussels. 
Coy,  Capt.  Chas.  A.,  New  York. 
fCRAWSHAY,  George,  6,  Adelphi  Terrace,  London. 
Crease,  Lieut.-Col,  J.  F.,  C.B.,  17,  Surrey  Street,  Strand,  London. 
Cremers,  £.  J.  B.,  late  Minister  of  Foreign  Affairs,  Member  of  the  Second 

Chamber,  ihe  Hague. 
Crosfield,  Thos.,  9,  Derwent  Square,  Stoneycroft,  Liverpool. 
Cross,  Samuel,  Thames  and  Mersey  Marine  Insurance  Company,  Liverpool. 


Davidson,  John  R.,  2,  Plowden  Buildings,  Temple,  London. 
IDavis,  His  Excellency  the  Hon.  Bancroft,  late  Minister  Plenipotentiary  of 

the  United  States  of  America  at  the  Court  of  Berlin,  1621  H  Street, 

Washington. 
Deady,  Hon.  M.  P.,  Oregon,  State  of  New  York. 
Delano,  F.  H.,  190,  Madison  Avenue,  New  York. 
Demangeat,  C,  Counsellor  of  the  C(mr  de  Cassation^  62,  Rue  St  Pladde, 

Paris. 
Demeur,  a.,  Member  of  the  Chamber  of  Representatives,  157,  Rue  Jourdan 

St.  Gilles,  Brussels. 
Denman,  Hon.  George,  Judge  of  the  Common  Pleas  Division  of  the  High 

Court  of  Justice,  11,  Palace  Gate,  Kensington. 
fDiCKSON,  Oscar,  Member  of  the  Swedish  Parliament,  Gothenburg. 
Dillon,  Hon.  Judge  J.  F.,  Davenport,  Iowa,  U.S.  A. 
DORN,  Dr.  M.  von.  Editor  of  the  Truster  Zeitung,  Trieste. 
Driebeck,  Dr.  L.  C,  Average  Stater,  Rotterdam. 
Drovers'  Journal,  Chicago  and  Liverpool. 
Drucker,  Dr.  Martin,  Leipzig. 
Drummond,  W.  v.,  Shanghai. 

Duncan,  Lucius  C,  M.A.,  LL.B.,  3,  Newman's  Court,  Comhill,  London. 
DuNCKER,  Arthur,  Hamburg. 

Dunn,  Andrew,  38,  Southwark  Street,  Borough,  London. 
Dunn,  E.  C,  7,  Stone  Buildings,  Lincoln's  Inn,  London. 
Dutilh,  C.  C,  Average  Stater,  Wijnhaven  13,  Rotterdam. 
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£dwau>8,  K  £.,  4t  Chapel  Street,  livexpooL 

Ebtkn,  £.  VAN,  Antwerp. 

Embden,  Dr.  GxoRG,  Hamburg. 

Endicott,  Hon.  W.  C,  Judge  of  the  Supreme  Court  of  Mavachusetts, 

Salem,  Massachusetts. 
Engels,  T.  C.|  Chairman  of  the  Belgian  Lloyd,  Antwerp. 
Engkls,  W.,  Vice-Chainnan  of  the  Belgian  Lloyd,  Antwerp. 


Fawcbtt,  J.  H.,  H.B.M.  Consul-General  and  Judge  of  the  Supreme  Court, 

Constantinople. 
Fester,  H.,  Courtier  d* Assurances,  33,  Place  Verte,  Antwerp. 
Field,  Hon.  David  Dudley,  135,  East  21st  Street,  New  York. 
Field,  Hon.  S.  J.,  Judge  of  the  Supreme  Court  of  the   United  States, 

Washington. 
FiSK,  General  Cunton  B.,  New  York. 
Fitting,  Professor  H.,  University,  Halle. 
Fitz-Gerald,  Right  Hon.  Lord,  P.C. 
Flood,  J.  Adall,  Director  of  the  Ship  Insurance  Association  "Forste 

Norske,"  Por^rund,  Norway. 
FoLLBViLLE,  Profcssor  Daniel  de,  2,  Cour  des  Halles,  Douai,  France. 
Foster,  Roger,  New  York. 

Fowls,  G.  £.,  International  Signal  Co.,  Boston,  U.S.A. 
Franck,  Adolphe,  Member  of  the  Institute  of  France,  Paris. 
Freeden,  W.  von.  Member  of  the  German  RficJUtag^  Hamburg. 
IFreeland,  H.  W.,  Athenseum  Club^  London. 
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Gaedechens,  R.  A.,  Hamburg. 
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Alpes  Maritimes,  France. 
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Green,  Ashbel,  120^  Broadway,  New  York. 
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Hanbury,  p.  C,  60,  Lombard  Street,  London. 
HXnel,  Professor  Dr.,  Hamburg. 
Hansen,  Johan,  Consul-General,  Copenhagen. 
Hargrave,  Hon.  J.  F.,  Senior  Puisne  Judge,  Sydney. 
Harrison,  Thomas,  Liverpool. 
Harvey,  Enoch,  12,  Castle  Street,  Liverpool. 
Hasslacher,  Franz,  37,  Hochstrasse,  Frankfort-on*the-Main. 
Hecksler,  Carl,  Copenhagen. 
fHEDLUND,  Dr.  S.  A.,  Member  of  the  First  Chamber,  Gothenburg. 
Heim,  a.,  Antwerp. 
Henrich,  J.  G.,  Frankfort-on-the-Main. 

Hertslet,  Sir  £.,  C.B.,  Foreign  Office,  Downing  Street,  London. 
Heyne,  W.  D.,  24,  Hackin's  Hey,  Liverpool 
Hill,  Gray,  10,  Water  Street,  Liverpool 
JiiNDENBURG,  Dr.  A.,  Copenhagen. 
HiNGST,  Dr.  S.  J.,  Judge,  Amsterdam. 
Hirsch,  Dr.  P.,  Hamburg. 

Hirschfeld,  Philipp,  10,  Philpot  Lane,  London. 
HoDGKiNSON,  G.  L.,  4,  Corbet  Court,  Gracechurch  Street,  London. 
Hogg,  Edward,  Jerusalem  Chambers,  Comhill,  London. 
Hollingworth,  W.,  15,  Feochurch  Buildings,  London. 
HoLTZENDORFF,  Baron  F.  von,  Professor  Dr.,  University,  Munich. 
Hopkins,  Manley,  Chairman  of  the  Shipowners'  Society,  St  MichaePs 

Buildings,  Comhill,  London. 
HosACK,  John,  3,  Pump  Court,  Temple,  London. 
HoYNE,  Thomas,  Chicago,  U.S.A. 
fHucHTiNG,  G.  W.,  Bremen. 
Hughes,  John,  Mayor,  Liverpool. 

Hull,  T.  M.,  Incorporated  Law  Society,  13,  Union  Court,  Liverpool. 
HUMANN,  Charles,  Avocat  a  la  Cour  d*Appel,  40,  Rue  de  Passy,  Paris. 
HUMSER,  Dr.  G.  A.,  21,  Grosser  Hirschgaben,  Frankfort-on-the-Main. 
Hunt,  Hon.  Wm.  H.,  Minister  to  the  Court  of  St.  Petersbuig,  Washington. 
Hunter,  J.  W.,  Courtier  de  Navires,  Antwerp. 
Hvidt,  L.  N.,  Copenhagen. 
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ICKBLHBiMSR,  Dr.,  Frankfort-on-the-MuD. 
Ihlbn,  J.,  Avocat,  ChristianU* 
IsACHSEN,  H.,  Grimttad,  Norway. 


Jackson,  J.  H.,  Merjey  Chambers,  Old  Churchyard,  Liverpool. 
Jacobsbn,  Captain  N.,  Copenhagen. 
Jager,  Gborgb,  Jan.,  7,  North  John  Street,  Liverpool 
Janson,  Frederick  Halsby,  41,  Finsbury  Circus,  London. 
tjAQUES,  Dr.  H.,  Member  of  the  Lower  House  of  Parliament,  6,  Fieisinter- 

gasse,  Vienna. 
Jay,  Hon.  John,  late  Minister  Plenipotentiaiy  to  the  Court  of  Vienna, 

New  York. 
Jones,  W.  R.  T.,  Atlantic  Insurance  Company,  $1,  Wall  Street,  New  York. 
JouRDAiN,  Henry  John,  3A,  King  William  Street,  London. 


Kagbnori,  His  Excellency  Jushie  Wooybno,  Ute  Japanese  Minister  in 

London. 
Kaupmannschapt,  Die  Vorstbher  der,  Stettin. 
Kaupe,  F.,  7,  Kirpitschnoy  Perenlok,  St  Petersburg. 
fKAWASSE,  Masataka,  late  Japanese  Minister  in  Rome,  Tokei,  Japan. 
King,  Robert,  Advocate,  Aptekarski  P^r^nlok,  pr^  la  Millionne  4,  St. 

Petersburg. 
KiRSEBOM,  Alpred,  Acting  Consul-General  for  Sweden  and  Norway,  24, 

Great  Winchester  Street,  London. 
Klein,  Dr.  C.  S.,  Judge  of  the  Supreme  Court,  Copenhagen. 
Klubien,  a..  Advocate,  Copenhagen. 

KdNGL-COMMERZ-COLLEGIUM,  AltOUa. 

K5NIG,  Professor  Dr.  C.  G.,  131,  Gerechtigkeitsgasse,  Berne. 
Krapp-Liverhop,  the  Chevidier  F.  de,  Acting  Consul-General  for  Austro* 

Hungary,  ii.  Queen  Victoria  Street,  London. 
Kribger,  Dr.  Andreas  F.,  late  Minister  of  Justice,  &c,  23,  Rosenvanget, 

Copenhagen. 
Kuo-Ta-jin,  His  Excellency,  late  Chinese  Minister  in  London. 


Laboulayb,  E.,  Senator  and  Member  of  the  Institute  of  France,  Versailles. 

Laird,  William,  63,  Hamilton  Square,  Birkenhead. 

Laiimers,  a.,  Bremen. 

Lane,  W.  Stuart,   Secretary  in  the  Diplomatic  Service  of  H.LM.  the 

Mikado,  29,  Portman  Square,  London. 
Lansing,  Abraham,  Albany,  New  York. 
Lavbleye,  Professor  Emile  db,  University,  Li^ge. 
Law  Society,  Incorporated,  Newcastle-on-Tyne. 
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Lejeune,  Charles,  Courtier  d' Assurances,  Antwerp. 

Lemon,  W.  G.,  2,  New  Square,  Lincoln's  Inn,  London. 

Lempriere,  Charles,  D.C.L.,  32,  Great  George  Street,  London. 

Levi,  Professor  Leone,  5,  Crown  Office  Row,  Temple,  London. 

Lewis,  Professor  Dr.  F.,  University,  Berlin. 

LiEBE,  C,  President  of  the  Senate,  Copenhagen. 

Liverpool  Peace  Society  (Thos.  Snaps,  Esq.,  Hon,  &r.),  10,  Kinglake 

Street,  Edge  Hill,  Liverpool. 
Lorenz,  F.,  Avocat,  Herisau,  Switzerland. 
Love,  Alfred  H.,  Philadelphia. 

Lowndes,  R.,  Liverpool  and  London  Chambers,  Liverpool. 
LowTHER,  S.,  Belfast 

Lubbock,  Sir  John,  Bart.,  M.P.,  F.R.S.,  15,  Lombard  Street,  London. 
Lucas,  Charles,  Member  of  the  Institute  of  France,  Paris, 
LOrmann,  Dr.  S.  A.,  Senator,  Bremen. 


Macartney,  Dr.  H.,  Secretary  to  the  Chinese  Embassy,  45,  Portland  Place, 

London. 
Macfie,  R.  a.,  Dreghom  Castle,  Colinton,  Edinburgh. 
Mackenzie,  Alexander,  Madras. 
McLellan,  S.  David,  Truro,  Nova  Scotia. 
Magoun,  Rev.  Dr.  G.  F.,  Iowa. 
Mancini,  His  Excellency  Comm.  P.  S.,  Minister  of  Foreign  Aiiairs,  Via 

Gregoriana,  Rome. 
IMannheimer,  T.,  Bank  Director,  Gothenburg. 
Marcoartu,  Don  Arturo  de,  Madrid. 
Marcus,  Julius,  Cologne. 
Marcus,  Dr.  V.,  Syndic,  Bremen. 
Martin,  Ed.,  Milton  Road,  Gravesend. 
Marting,  JusttMrath,  Rechtsanwalt,  Dantzic 
Mason,   D.  K.,   Siamese   Consul-General,    6,   Great  Winchester    Street, 

London. 
Mass£,  G.,  Counsellor  of  the  Cour  di  CassaHan^  19,  Boulevard  Malesherbes, 

Paris. 
Mather,  John,  Edinboro'  Chambers,  12,  King  Street,  Manchester. 
May,  Chevalier  J.  W.,  Consul-General  for  the  Netherlands,  40,  Finsbury 

Circus,  London. 
Mayer,  Dr.  S.,  i,  Thamthnerstrasse  28,  Vienna. 
Meier,  Dr.  Hermann,  Syndic,  Bremen.  ^ 

Meier,  H.  H.,  Chairman  of  the  North  German  Lloyd's,  Bremen. 
Meister,  Wilhelm,  Frankfort-on-the-Main. 

Melchior,  M.  G.,  President  of  the  Chamber  of  Commerce,  Copenhagen. 
Mersey  Chamber  of  Commerce,  Liverpool 
MiCHiELS,  C,  Antwerp. 
MiDD^LBOE,  Johannes,  Copenhagen. 
Molengraaff,  Dr.  W.  L.  P.  A.,  841,  Prinsengracht,  Amsterdam. 
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MoLLER,  Hans,  Director  of  the  Mixine  Ininrance  Company,  Pongnind, 

Norway. 
MoLLER,  Cheyalier  Olb,  8  Anstia  Friais,  London. 
MowAT,  Magnus,  late  President  of  the  Chamber  of  Commerce,  and  late 

Member  of  the  LegiislatiTe  Coimcil»  Bombay. 
Mumc  VON  ScHWAAZENSTXiN,  Dr.  Juris,  late  Ober-BUrgtrmeuUr^  Frank- 

fort-on-the-Main. 
MUNRO,  G.  L.,  9$,  Highbury  New  Park,  London. 
Murray,  Dr.  D.,  169,  West  Geoige  Street,  Glasgow. 


fNAGAOKA,  JusHis  M.  Y.,  Hamako,  Tokio,  Japan. 
Nash,  Stephen  P.,  Advocate,  New  York. 
Natusch,  F.  B.  B.,  8,  Finch  Lane,  London. 
Nellemann,  J.,  Minister  of  Justice,  Copenhagen. 
Neufville,  G.  a.  db,  late  President  of  the  Chamber  of  Commerce,  Frank- 

foTt-on*the-MaiiL 
Neumann,  Dr.  L.  F.  von.  Member  of  the  Upper  House  of  Parliament,  i, 

Heumarkt  Lagergasse,  Vienna. 
Nielsen,  W.,  Senator,  ioqa,  Contrescarpe,  Bremen. 
NiSHXKAWA,  TxTSUjiRO,  Attach^  Japanese  Legation,  9,  Cavendish  Square, 

London. 
North  of  England  Shipowners'  Association,  Newcastle-on-Tyne. 
North  German  Lloyd  Steam  Navigation  Co.,  Bremen. 
North  Shields  Shipowners'  Association,  North  Shields. 
NuBAR  Pasha,  His  Excellency,  Cairo. 
Nys,  Ernest,  Avocat,  Rue  de  Commerce  33,  Antwerp. 


fCVHAGAN,  Right  Hon.  Lord,  P.C.,  K.P.,  late  Lord  High  Chancellor  of 

Ireland,  19,  Chesham  Place,  London. 
Olivecrona,  Dr.  K.,  Judge  of  the  Supreme  Court,  Stockholm. 
Oswalt,  Dr.  Juris  H.,  Frankfort-on-the-Main. 
OuRiM,  Baron  A.  A.  d',  18,  Rue  du  Lyc^,  Pau. 


Palmer,  J.  Hinde,  Q.C,  M.P.,  11,  St  George's  Square,  London. 
tPANKHURST,  Dr.  R.  M.,  10,  St.  James'  Square,  Manchester. 

Parker,  Judge  Amasa  J.,  Albany,  New  York. 

fPASSY,  F.,  President  of  the  Society  of  Economists,  8,   Rue  Labordire, 
Neuilly,  near  Paris. 

Pastor  y  Rodriguez,  Don  Julian  de,  10,  Homo  de  la  Mata,  Madrid. 

Patterson,  E.,  Adfocate,  New  York. 

Pavenstsdt,  Edmund,  Bremen. 

Peabodv,  Hon.  Judge  Charles  A.,  no,  Broadway,  New  Yoric 

C 
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Pbacb  Society,  47,  New  Broad  Street,  London. 

Pears,  Edwin,  Advocate,  Constantinople. 

Pease,  J.  W.,  M.P.,  24,  Kensington  Palace  Gardens,  London. 

Peborgh,  £.  VAN,  Member  of  the  Commnnal  Council,  Antwerp. 

Phillimore,  Right  Hon.  Sir  R.  J.,  Bart,  D.C.L.,  Jndge  of  the  Probate, 
DiYOrce  and  Admiralty  Division  of  the  High  Court  of  Justice,  5,  Arling- 
ton Street,  Piccadilly,  London. 

Phillimore,  Walter  G.  F.,  D.C.L.,  4,  Paper  Buildings,  Temple,  London. 

PiEFER,  Carl,  Ingenieur,  109,  Gneisenanst,  Berlin. 

PiERANTONi,  Professor  A.,  Member  of  the  Italian  Parliament,  Naples. 

PiM,  Captain  Bedford,  R.N.,  Lea  Side,  king's  Wood  Road,  Upper 
Norwood,  Surrey. 

Platt,  Charles,  232,  Wahiut  Street,  Philadelphia. 

fPoLLOCK,  Hon.  Sir  Charles  £.,  Baron  of  the  Exchequer,  The  Croft,  Putney, 
Surrey. 

Poole,  James,  Liverpool. 

Powell,  J.  H.,  Average  Adjuster,  33,  CorohiD,  London. 

Prime,  Dr.  S.  Irenabus,  New  York. 

Pritchard,  W.  Tarn,  9,  Gracechurch  Street,  London. 

**  Protector  "  Mutual  Assurancb  Co.,  Arendal,  Norway. 

Priimkbr,  Dr.  JtuHtrath  H.,  16,  Jagerstrasse,  Berlin. 

Puggaard,  R.,  Copenhagen. 


Rahusen,   Dr.  K  N.,  Counsel  to  the  Nedirlandsche  HandeUmaatsekappij^ 

Amsterdam. 
Rathbone,  p.  H.,  9,  Liverpool  and  London  Chambers,  Liverpool 
Reatz,  Dr.,  Giessen,  Germany. 
Reck,  F.,  Bremen. 
Reinhold,  H.,  Calcutta. 

Reiss,  L.  H.,  63,  Bockenheimer  Landstrasse,  Frankfort-on-the-Main. 
RiAZ  Pasha,  His  Excellency,  Cairo. 

Richard,  Henry,  M.P.,  22,  Bolton  Gardens,  South  Kensington. 
Richards,  Hon.  Sir  William  Buell,  late  Chief  Justice,  368,  St  Paul  St, 

OtUwa. 
RiCHTER,  Conmiandeur  O.  J.,  Consul-General  for  Sweden  and  Norway, 

24,  Cleveland  Square,  Hyde  Park,  London. 
Rimestad,  C,  Judge  of  the  Supreme  Court,  Copenhagen. 
RiviER,  Professor  Alphonse,  62,  Avenue  de  la  Toison  d'Or,  Brussels. 
Riza  Pasha,  His  Excellency,  Cairo. 

RoBARTS,  C.  H.,  3,  King's  Bench  Walk  North,  Temple,  London. 
fRoHRS,  W.,  Consul,  Gothenburg. 
Rose,  E.,  Secretaire  du  Comlt^  des  Assureurs  Maritimesdu  Havre,  131,  Rue 

de  Paris,  Havre. 
Rouse,  Martin  Luther,  Sunnymead,  Cluslehurst,  Kent 


Saunders,  Albert,  21,  Great  St  Helen's,  London. 

Scherzer,  the  Chevalier  Dr.  Karl  de,  Consul-General  for  Austria,  Leipzig. 
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ScHLXGEL,  N.  F.,  President  of  the  Admiralty  Court,  Copenhagen. 

Schmidt,  Christian,  Bremen. 

ScHU&TZ,  Hon.  Carl^  late  Senator.  St  Louis,  Missoori. 

ScHWBiGAARD,  — ,  CoQncillor  of  State,  Chrfstiania. 

Scott,  Hon.  John,  Judge  of  the  International  Court  of  Appeal,  Alexandria. 

Sedgwick,  C.  B.,  4.  and  5,  Sterens  Block,  Syracuse,  New  Yoric. 

Seebohm,  J.,  Hamburg. 
fSHAND,  Hon.  Lord,  Newhailes,  Musfellmigfa. 

Shand,  Hon.  Sir  C.  F.,  LL.D.,  late  Chief  Justice  of  the  Maoritins,  D  4,  the 
Albany,  Piccadilly,  London. 

Sherraed,  H.  D.,  Secretary  to  the  Board  of  Marine  Underwriters,  17,  Mer- 
chants' Exchange,  Philadelphia. 
tSiEBOLD,  Baron  Alexander  von.  Imperial  Japanese  Foreign  Office,  Tokio. 

SiEVEKiNO,  Dr.  F.,  President  of  the  Court  of  Appeal,  Hamburg. 

Simon,  Seijt  John,  M.P.,  i.  Dr.  Johnson's  Buildings,  Temple,  London. 

Smidt,  Dr.  Johann,  Bremen. 

Smith,  Samuel,  4,  Chapel  Street,  Lhrerpool 

Smith,  William,  Rotterdam. 

SoREL,  A.,  9,  Place  de  U  Boufm,  Paris. 

Spares,  Count  Eric,  Governor  of  the  Province  of  Elfsborg,  Stockholm. 

•Sparrow,  Alexander,  Liverpool. 

Speyer,  Sigismund  Kohn,  Frankfort-on-the-Maia. 

Spinks,  Dr.  T.,  Q.C.,  York. 

Sprague,  a.  p..  Advocate,  East  Fishkill,  New  York. 

Steenveld,  F.,  Courtier  d'Assnxanoes,  Antwerp. 

Stibolt,  C.  N.,  Dispacheur,  Christiania. 

Stoddard,  Dr.  C.  A.,  37,  Park  Row,  New  York. 

Stokes,  F.,  Admiimlty  Proctor,  ai,  Great  St  Helens,  London. 

Stollmeyer,  Conrad  F.,  Trinidad. 

Stranger,  Plade,  Director  of  the  Shipowners'  Assodatfen,  Christiania. 

Strauss,  Dr.  J.  M.,  13,  Graben,  Vienna. 

Stuart,  Hon.  Sir  Robert,  Chief  Justice,  Allahabad. 

Stubbs,  Charles,  LL.D.,  3,  Paper  Buildings,  Temple,  London. 

Susnson,  J.  J.,  Avenge  Stater,  Copenhagen. 

Sulzbach,  GebrOder,  Frankfort-on-the-Main. 


Tscklsnboro,  Franz,  Bremen. 

Th5l,  Professor  H.,  P.C,  University,  Gottingcn. 

Thompson,  J.  J.,  King  Street,  near  Graveaend. 

Thomson,  Sir  William,  LL.D.,  F.R.S.,  Glasgow. 

Thomson,  W.  P„  6,  Lord  Street,  Liverpool 

Thuns,  E.,  Alderman*  Copenhagen. 

TiDSWELL,  R.  T„  8k  Figtree  Court,  Temple,  London. 

TiETOEN,  C.  F.,  Director  of  the  Private  Bank,  Copenhagen. 

Tobey,  Hon.  E.  S.,  Boston. 

Tobin,  J.  A.,  Liverpool 

C  a 
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ToMKiNS,  Dr.  F.  J.,  4,  Hare  Court,  Temple,  London. 

TozER,  A.,  Secretary  of  the  National  Marine  Insurance  Company,   31, 

Comhill,  London. 
Tredgold,  Robert  S.,  13,  St  Swithin*s  Lane,  London. 
Tristram,  T.  H.,  Q.C.,'D.C.L.,  Judge  of  the  Consistory  Court  of  the 

Diocese  of  London  ;  I,  King's  Bench  Walk,  Temple,  London. 
TsfiNG,  His  Excellency  the  Marquis,  Chinese  Minister  at  the  Court  of  St. 

James's,  45,  Portland  Place,  London. 
TULLEY,  W.,  4,  Princes  Dock  Street,  Hull. 
Twiss,  Sir  Travsrs,  Q.C,  D.C.L.,  F.R.S.,  3,  Paper  Buildings,  Temple, 

London. 


Ulrich,   IntemtUionaUr  Tratuport^Verskherungt'Verband^  Oranienborger 

Strasse  16,  Berlin. 
Underdown,  E.  M.,  3,  King's  Bench  Walk,  Temple,  London. 


Tallance,  C.  B.,  LiverpooL 

ViENNOT,  Minist^re  des  Afiiedres  Etrang^res,  170  bis,  Rue  de  Crenelle,  St. 

Germain,  Paris. 
ViETSCH,  G.  F.  Hermann,  Lloyd's  Agent,  Bremen. 
ViLLiERS,  Hon.  J.  H.  DE,  Chief  Justice,  Cape  Town,  Cape  of  Good  Hope. 
Von  der  Becke,  J.,  Negociant,  Antwerp^ 
VoRSTEHER,  A.  MT  DER  Kaupmannschaft,  Das,  Konigsberg. 
VoRSTEHBR,  A.  MT  DER  Kaufmannschaft,  Das,  MagdebuTg. 
Vos,  A.  DE,  23,  Boulevard  Botaniqne,  Brusseb. 


Wael,  LtoFOLD  DE,   Member  of  the  Chamber  of  Representatives,   and 
Burgomaster,  Antwerp. 

Waits,  Hon.  M.  R.,  Chief  Justice  of  the  Supreme  Court  of  the  United 

States,  Washington. 
fWALFORD,   Cornelius,   F.R.Hist.S.,   F.LA.,    F.S.S.,   86,   Belsize   Park 
Gardens,  London. 

Walker,  William  A.,  65,  Wall  Street,  New  York. 
fWARBURG,  E.  S.,  Consul-General,  Gothenburg. 

Ward,  William,  H.B.M.  Consul,  Bremen. 

Warren,  Hon.  G.  W.,  Judge,  Boston,  U.S.A. 
fWEBSTER,  R.  E.,  Q.C,  2,  Pump  Court,  Temple,  London. 
fWENDT,  £.  E.,  D.C.L.,  15,  Fenchurch  Buildings,  London* 

Wbrotte,  R.  Schmitz,  28,  Fmborough  Road,  South  Kensington. 

Wertheim,  Dr.  Jacob,  Board  of  Underwriters,  Amsterdam. 

Westerbey,  Thos.,  9,  Queen  Street,  Huddersfield. 

WssTGARTH,  Wm.,  28,  Comhill,  London. 

Whitley,  Ed.,  M.P.,  Clovelly,  Anfield,  Liverpool. 
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Whitnkt,  James  A.,  LL.D.,  140,  Na»au  Street,  New  York. 
fWijK,  Olop,  President  of  the  Second  Chamber  of  the  Swedish  Parliament, 
Gothenbiii;g^« 

WiLCKBNS,  Dr.  JoHANN,  Advocate,  Bremen. 

Wilds,  Howard  Payson,  4,  Pine  Street,  New  York. 

Williamson,  John,  President  of  the  Chamber  of  Shipping  of  the  United 

Kingdom,  Old  Castle  Buildings,  Preson's  Row,  UrerpooL 
Wilson,  Daniel,  Depaty  for  Indre  et  Loire,  President  of  the  Budget 

Committee,  Palais  de  I'Elys^  Paris. 
Wilson,  General  James  Grant,  15.  East  74th  Street,  New  Yoik. 
tWiLSON,  J.  W.,  Gothenboig. 
WiNGB,  Axel,  Christtania. 

WiNSHiF,  J.  P.  C,  Adjuster,  30,  Kilby  Street,  Boston,  Massachusetts. 
WiRTH,  Franz,  Frankfort-on-the-Main. 

WooLSET,  T.  D.,  ex-President  of  Yale  College,  New  Haven,  Conn.,  U.S.A. 
WUPPESAHL,  C,  Bremen. 


Young,  Sir  William,  late  Chief  Justice,  Nova  Scotia. 


ZiMMERMANN,  James  F.,  Hanau,  Prussia. 
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INTERNATIONAL  CODE  COMMITTEE 

OF  AMERICA. 
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Vrfiraiftit. 

Hon.  D.  D.  Field,  New  York. 

(^enttUie  Committef  • 

James  B.  Angell. 

Dr.  F.  A.  P.  Barnard,  President  of  Columbia  College. 

Professor  Vincenzio  Botta. 

Hon.  T.  M.  Cooley,  LL.D. 

F.  R.  COUDERT. 

Hon.  M.  P.  Deady. 

Hon.  T.  F.  Dillon,  Judge,  Davenport,  Iowa. 

Hon.  W.  H.  Hunt,  Minister  Plenipotentiary  to  the  Court  of  St  Petersburg. 

W.  P.  Johnston. 

Alfred  H.  Love. 

Hon.  Amasa  J.  Parker. 

Hon.  Charles  A.  Peabody,  New  York. 

S.  Irenaus  Prime. 

Hon.  K  S.  Tobey. 

G.  Washington  Warren. 

H.  P.  Wilds.. 
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CONSTITUTION   OF  THE   ASSOCIATION. 


I.  Thk  name  of  the  Association  shall  be  **  The  Association  n 
for  the  Reform  and  Codification  of  the  Law  of  Nations." 

II.  The  Association  shall  consist : — 

I.  Of  all  those  who  participated  in  the  Conference  at  umhm, 
Brussel3,  commencing  the  loth  October,  1873  ; 

3.  Of  aU  who  on  their  application  are  or  who  shall  be 
admitted  by  this  Conference,  or  by  a  future  one,  or 
by  the  Executive  Council ; 

3.  Of  such  delegates  from  other  Associations,  formed 

for  the  prosecution  of  the  same  objects,  as  may  be 
approved  by  the  Executive  Council ; 

4.  Of  Honorary  Members. 

III.  The  objects  of  the  Association  shall  be  the  Reform  and  objecie. 
Codification  of  the  Law  of  Nations.     Its  relations  with  the 
Institute  of  International  Law,  founded  at  Ghent  in  September, 
1873,  shall  be  such  as  were  determined  by  the  Conference  at 
Brussels  in  October,  1873. 

IV.  There   shall  be  an   Honorary  President,   a    President,  ofieen. 
Honorary  Vice-Presidents,  Vice-Presidents,  a  Treasurer,  a  Council 

of  sixty  Members,  of  whom  eighteen  shall  be  an  Executive 
Council,  and  a  General  Secretary,  with  such  other  Secretaries 
and  Officers  as  the  Executive  Council  may  from  time  to  time 
appoint 

V.  At  each   Annual  Conference  the  Presidents   and   other  ^^etion  of 
Officers  shall  be  appointed  for  the  year  ensuing,  and  shall  con- 
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tinue  in  office  until  others  are  appointed  The  office  of  President 
shall  not  be  tenable  for  more  than  two  successive  years.  The 
office  of  General  Secretary  shall  be  permanent,  subject  to  change 
by  the  Association  at  any  Annual  Conference.  The  duties  of 
the  General  Secretary  and  of  the  other  Officers  shall,  except  as 
herein  provided,  be  fixed  by  the  Executive  Council 

Functions  of  VI.  The  Executive  Council  shall  have  the  general  direction 
CoiucU.^^  o^  the  affairs  of  the  Association  in  the  intervals  between  the 
Conferences.  It  shall  have  power  to  appoint  Vice-Presidents, 
to  make  Bye-Laws,  to  appoint  Committees  for  special  objects,  to 
fill  vacancies  occurring  between  the  Annual  Conferences,  and  to 
fix  upon  such  place  or  places  of  business  as  may  be  expedient 
It  shall  also  have  the  power  of  nominating  Honorary  Vice- 
Presidents,  approving  Local  Coiomittees,  and  of  nominating  for 
tlie  year  all  such  officers  as  the  Association  shall  omit  to 
nominate  at  its  Annual  Conference.  The  President,  Vice- 
Presidents,  Treasurer  and  General  Secretary  shall  be  ex  officio 
Members  of  the  Executive  Council  Five  Members  shall 
constitute  a  quorum  of  the  Executive  Coimcil,  exclusive  of  any 
ex  officio  Members  who  may  be  present  at  the  meeting  of  the 
Executive  Council. 

confcrcncea.  VII.  There  shall  be  an  Annual  Conference  of  the  Association, 
to  be  held  at  such  time  and  place  as  shall  have  been  appointed 
at  the  preceding  Annual  Conference  or  by  the  Executive  Council, 
and  also  such  other  Conferences  as  in  the  opinion  of  the  Executive 
Council  circumstances  may  render  expedient 

Quorum.  VIII.  The  Members  present  at  the  time  and  place  fixed  for 

the  opening  of  an  Annual  Conference  shall  constitute  a  quorum 
for  the  transaction  of  business. 

Order  of  IX.  The  Order  of  business  at  each  day's  meeting  shall  be  as 

business.         ^^jj^^^  ._ 

1.  Reading  the  minutes  of  the  preceding  meeting,  unless 

the    reading   is  dispensed  with  by  a  vote    of   the 
Conference ; 

2.  Receiving  such  communications    as  may  be    recom- 

mended by  the  Executive  Council  for  the  consideration 
of  the  Association ; 
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3.  Discussing  such  propositions  as  may  be  reconunended 
by  the  Executive  Council  for  discussion,  and  dis- 
posing thereof  as  the  Conference  may  determine. 

X.  The  language  in  which  the  discussions  shall  be  carried  on  Laqcuacc. 
and  the  minutes  kept   shall  be  that  of  the  country  where  the 
Conference  is  held,  unless  the  Conference  otherwise  direct ;  but 

each  Member  may  write  or  speak  at  his  option  in  his  own 
language. 

XI.  A  Member  shall  not  speak  more  than  once  on  the  same  speeches, 
subject,  except  in  reply  or  explanation,  and  not  more  than  ten 
minutes  at  a  time,  except  by  leave  of  the  Conference. 

XII.  After  each  Annual  Conference  its  Transactions  shall  be  Tmuac- 
published  in  a  volume,  under  the  direction  of  the  Executive     ^ 
Council,  which  volume  shall  contain  the  Minutes  of  the  Con- 
ference and  such  papers  as  may  be  ordered  to  be  printed 

XIII.  Each   Member  of   the  Association  shall   pay  to    the  Contribu- 
Treasurer  an  annual  sum  of  One  Pound  sterling  or  its  equivalent, '  °** 
or  a  sum  of  Ten  Pounds  sterling,  or   its   equivalent,  for  life 
membership. 

XIV.  No  expenditure  shall  be  made,  nor  liability  incurred,  Expendi- 
beyond  the  amount  of  funds  in  the  hands  of  the  Treasurer.  **'^ 


XV.  This  Constitution  may  be  amended  at  any  Annual  Con-  AjnendmeDt 
ference  by  a  vote  of  three-fourths  of  the  Members  present;  two  tUm. " 
days'  previous  notice  having  been  given  of  the  motion  to  amend. 
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PREFACE. 


i«o*< 


For  the  second  time  in  the  history  of  the  Association,  the 
Annual  Meeting  has  taken  place  in  England.  In  1879 
the  Conference  was  held  in  London,  this  year  it  has  been 
in  Liverpool. 

The  nature  of  the  work  done  has  been  in  harmony 
with  the  character  of  the  town ;  it  has  been  practical  and 
business-like. 

The  efforts  of  the  Association  during  the  Conference, 
and  indeed  for  the  previous  twelve  months,  have  been 
chiefly,  though  not  entirely,  directed  towards  the  attain- 
ment of  one  end,  the  formulation  of  a  Common  Form  of 
Bill  of  Lading.  So  far  success  has  attended  its  delibe- 
rations. An  agreement  has  been  come  to,  and  the 
Association  has  put  forward  a  Model  Form.  The  ultimate 
success  of  the  endeavour,  the  adoption  of  this  Form,  rests 
now  with  the  mercantile  communities  of  the  world. 

Other  valuable  work  has  been  effected  at  the  Conference. 
Reports  have  been  presented  by  the  respective  Committees 
on  Standard  Time  aud  International  Copyright  Papers 
have  been  read  on  'The  Commercial  Greatness  of  Liver- 
pool,' '  The  Conflict  of  Marriage  Laws,*  *  The  Establishment 
of  an  International  Board  of  Arbitration,'  '  The  Necessity 
for  an  Authoritative  Code  of  International  Law  and  War 
Indemnities.'  Committees  have  been  appointed  to  con- 
sider the  subjects  of  International  Marriage  Laws,  the  best 
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Method  of  Constituting  an  International  Congress  or 
Tribunal  of  Arbitration,  and  Consular  Jurisdiction  with 
Oriental  Countries;  and  in  addition  to  the  above  the 
subjects  of  Bills  of  Exchange,  Relations  with  Oriental 
Countries,  and  Sea  Telegraph  Cables  have  been  discussed. 

Fewer  topics  have  been  considered  perhaps  at  this, 
the  tenth  Conference  of  the  Association,  than  have  been 
deliberated  upon  at  some  of  the  former  meetings.  Never 
previously  has  the  work  done  been  of  more  importance. 

The  Association  owes  a  debt  of  gratitude  to  the  Mayor 
and  Corporation  of  Liverpool,  and  to  the  Reception  Com- 
mittee, for  the  hospitable  welcome  afforded  to  the  Asso- 
ciation and  to  its  individual  members. 

The  thanks  of  the  Conference  are  recorded  among  the 
proceedings  of  the  last  day  of  its  sitting. 

The  next  Conference  will  be  held  at  Milan. 

Charles  Stubbs, 

Han,  Gen.  Secretary, 

London,  April  15M,  1883. 


Association  for  the  Reform  and  Codification  of  the 

Law  of  Nations. 


TENTH  ANNUAL  CONFERENCE. 


LIVERPOOL,  1882. 


PROCEEDINGS. 


Tuesday,  8  August. 

On  Tuesday,  the  8th  of  August,  1882,  at  12  o'clock,  the 
President  and  the  Members  of  the  Association  assembled  in  the 
Council  Chamber  of  the  Town  Hall  of  Liverpool,  where  they 
were  formally  received  by  the  Mayor,  and  addressed  in  the 
following  courteous  terms : — 

''My  Lord  and  Gentlemen, 

*'  It  is  not  my  intention  to  trouble  you  with  any  lengthened 
observations.  I  have  been  simply  asked,  as  chief  magistrate  of 
this  city,  to  take  part  in  offering  to  the  distinguished  visitors  who 
have  honoured  Liverpool  on  the  present  occasion  a  hearty  wel- 
come, and  to  say  that,  so  far  as  the  Mayor  and  Corporation  are 
concerned,  they  will  be  highly  delighted  to  do  what  they  can  to 
show  them  every  possible  courtesy.  I  need  hardly  say  that 
Liverpool,  as  a  great  commercial  centre,  hails  with  considerable 
satisfaction  the  pleasure  afforded  by  the  company  of  so  many 
distinguished  gentlemen,  especially  when  they  are  about  to  discuss 
the  great  questions  pertaining  to  the  commerce  of  the  day.  When 
I  tell  you  that  the  tonnage  which  entered  the  Mersey  twenty 
years  ago  was  something  like  4,900,000,  that  tlie  dues  then 
paid  amounted  to  ;f  440,000,  and  that  last  year  the  tonnage  that 
used  the  Mersey  was  7,900,000,  and  the  dues  ;^7 00,000, 1  think 
I  may  well  say  that  Liverpool  ranks,  if  not  first,  at  all  events  as 
second  city  with  regard  to  its  commercial  importance.     On  this 
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ground  I  think  it  is  very  important  indeed  that  Liverpool  should 
afford  every  facility  to  trade,  and  help,  as  far  as  possible,  in  the 
consideration  of  any  great  question  for  the  purpose  of  encouraging 
and  developing  the  resources  of  this  great  country.  I  don't  think 
it  would  be  wise  on  my  part  to  trouble  you  further,  and  I  have 
now  great  pleasure  in  introducing  to  this  meeting  the  President  of 
the  Association." 

This  address  having  been  acknowledged  by  the  Vice-Presidents 
for  England,  Sir  Travers  Twiss  and  Dr.  Wendt,  the  Right  Hon. 
Lord  O'Hagan,  P.C,  K.P.,  late  Lord  High  Chancellor  of  Ireland, 
was  proposed  as  President  of  the  Conference  by  Sir  Travers 
Twiss  ;  the  motion  being  seconded  by  Dr.  Wendt,  was  carried 
unanimously.  The  President  then  moved  the  appointment  of 
Dr.  Charles  Stubbs  as  Honorary  General  Secretary  of  the  Asso- 
ciation, in  succession  to  the  late  Mr.  H.  D.  Jencken.  This  was 
seconded  by  Sir  Travers  Twiss,  and  confirmed.  On  the  motion 
of  the  President,  the  Mayor  of  Liverpool  was  elected  Honorary 
Vice-President  of  the  Conference,  and  the  following  gentlemen 
Vice-Presidents — ^the  Hon.  David  Dudley  Field,  of  New  York ; 
Mr.  Engsls,  of  Antwerp;  Mr.  Richard  Lowndes,  of  Liver- 
pool; Herr  Meier,  of  Bremen;  and  Sir  Travers  Twiss  and 
Dr.  Wendt,  of  London. 

Inaugural  Addrsss  of  the  President, 

The  Right  Hon.  Lord  O'Hagan,  K.P.,  late  Lord  High  Chan- 
cellor of  Ireland,  the  President  of  the  Conference,  then  delivered 
the  following  inaugural  address : — 

"  For  the  second  time,  I  have  the  honour  of  presiding  at  a 
meeting  of  your  Association.  I  did  so  when  it  assembled  at 
Antwerp,  in  the  year  1877 ;  and  I  have  a  very  pleasant  memory 
of  its  proceedings  there — the  manner  of  its  working,  and  the  good 
which  it  accomplished  It  was  then  engaged,  as,  I  believe,  it  will 
now  be  engaged  again,  in  seeking  to  establish  through  Europe  and 
the  world  a  common  system  of  commercial  action,  founded  on 
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sound  principles  and  accepted  by  mercantile  conununities  in  the 
spirit  of  mutual  confidence  and  trust  Those  communities  were 
largely  represented  at  Antwerp.  There  was  scarcely  a  single  Mari- 
time State  in  Europe  which  was  without  its  representative.  France, 
Holland,  Sweden,  Austria,  and  other  countries  sent  able  men  to 
contribute  mature  thought  and  ample  knowledge  to  your  delibera- 
tions; and  jurists  and  merchants  came  from  the  United  States. 
Not  least  distinguished  amongst  them  were  delegates  from  the 
Committee  of  Lloyd's  and  gentlemen  from  this  great  community 
of  Liverpool,  to  some  of  whom  we  owe  our  cordial  thanks  for  the 
welcome  we  have  received  to-day.  The  discussions  were  animated 
and  full  of  interest ;  and  it  struck  me,  I  remember,  as  very 
remarkable  and  strongly  indicative  of  the  prevailing  influence  of 
these  insulated  kingdoms,  that,  although  the  great  majority  of 
those  who  took  part  in  them  were  of  Continehtal  nationalities, 
nearly  every  one  who  spoke  employed  the  English  tongue. 

*'  The  topics  dealt  with  were  very  various ;  but  chief  of  them 
all,  in  its  importance  and  in  the  happy  result  of  its  treatment,  was 
that  of  the  aasimilation  of  commercial  usages  in  the  matter  of 
General  Average.  I  need  not  say,  in  an  assembly  like  this,  how 
mischievous  has  been  the  diversity  between  those  usages  in 
embarrassing  the  transactions  of  commerce,  creating  misconcep- 
tions between  the  merchants  of  different  countries,  and  producing 
difficulty  and  litigation  of  the  most  serious  kind  To  put  an  end 
to  those  evils,  we  set  ourselves,  at  Antwerp,  to  establish  the 
foundations  of  an  international  understanding,  and  lay  the  basis 
of  a  common  system,  on  reasonable  and  equitable  principles, 
the  acceptance  of  which,  throughout  the  world,  might  dissipate 
confusion  and  prevent  injustice.  Isolated  efforts  in  the  same 
direction  had  been  repeatedly  made  in  Conferences  over  which 
Lord  Brougham,  the  English  Chief  Baron,  Lord  Nsavks,  one 
of  the  most  eminent  of  the  Scottish  judges,  and  my  learned  and 
accomplished  friend,  Sir  Travers  Twiss,  had  successively  pre- 
sided in  England  and  Scotland.  These  Conferences  had  been 
attended  by  delegates  from  many  countries,  who  laboured  cordially 
together ;  and  the  rules  adopted  by  that  which  was  held  at  York 
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were  found  largely  effective,  and  ever  since  have,  more  or  less, 
regulated  the  dealings  of  shipowners  and  insurers,  harmonising 
their  action  and  removing  the  inconveniences  and  contentions 
which  had  come  from  antagonistic  principles  and  conflicting 
customs.  Still,  they  needed  improvement  and  expansion.  They 
were  exhaustively  considered  at  Antwerp,  with  a  fulness  of  capa- 
city, a  ripeness  of  information,  and  a  spirit  of  courtesy  and 
reciprocal  forbearance,  which  commanded  my  respect  and  ad- 
miration. Some  were  corrected ;  of  others,  the  deficiencies  were 
supplied ;  and  the  Conference  resulted  in  the  completion  of  the 
York  and  Antwerp  Rules,  which,  I  am  assured,  have  already 
largely  assimilated  the  practices  of  the  maritime  communities, 
and  are,  every  day,  more  and  more  removing  the  annoyances 
and  diminishing  the  losses  which  the  want  of  unity,  in  rule  and 
purpose,  had  ine^tably  inflicted  upon  them. 

'*  Other  important  tilings  occurred  at  Antwerp ;  but  this  settle- 
ment of  a  system  of  General  Average,  worthy  to  receive  the 
approval  of  the  world  of  commerce,  and  sure  to  gain  it  as  time 
goes  on,  makes  specially  memorable  your  meeting  there;  and 
justifies  my  reference  to  it,  not  only  as  awakening  agreeable 
recollections,  but  also  as  illustrating  the  aims  and  methods  of 
your  Association,  and  the  benefits  which  may  be  received  from 
the  successfiil  prosecution  of  them.  It  was  not  my  expectation 
or  my  purpose  ever  again  to  enjoy  the  distinction  of  acting  as 
your  President;  but  when  your  Council  asked  me  to  come  to 
Liverpool  in  that  capacity,  and  told  me  I  could  aid  in  doing  a 
good  work  like  that  which  was  done  in  Belgium,  and  that  you 
hoped  to  accomplish  here  for  the  Law  of  Affreightment  and  Bills 
of  Lading  what  you  effected  there  for  the  Law  and  Practice  of 
General  Average,  I  felt  that  I  ought  to  help  you  if  I  could,  and  I 
accepted  the  flattering  invitation. 

"It  has  not  been  the  practice  of  your  Presidents  to  occupy  much 
time  in  inaugural  dissertations,  such  as  are  expected  fi-om  those 
who  open  congresses  gathered  for  the  promotion  of  science — 
whether  exact  or  social.  Your  meetings  are  not  protracted. 
They  are  practical  and  business-like ;  and  those  who  control  them 
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had  better  avoid  abstract  speculation  or  elaborate  essay-writing. 
But  perhaps,  as  you  come  to  Liverpool  for  the  first  time,  it  may 
not  be  disagreeable  to  my  auditory  if  I  tell  them  very  briefly 
something  of  the  origin  and  history  of  this  Association.  It  has 
now  had  ten  years'  existence.  It  originated  mainly,  I  believe,  in 
an  International  Code  Committee,  which  was  organised  by  jurists 
in  the  United  States,  and  it  was  instituted  at  a  Conference  held 
in  the  Hotel  de  Ville  of  Brussels,  on  the  loth  of  October,  1873. 
Persons  of  eminence  representing  many  countries  were  present 
at  its  foundation.  It  was  designed  to  be  comprehensive  in  its 
character  and  varied  in  its  action.  Other  societies,  having  some- 
what similar  objects,  confine  their  membership  to  jurists,  and  axe 
of  a  more  exclusively  scientific  character.  But  at  its  first  Con- 
ference it  resolved,  on  the  motion  of  an  eminent  Queen's  Counsel, 
who  has  since  gone  to  his  rest,  that  it  should  not  be  so  limited, 
but  that  it  should  admit,  in  the  words  which  he  employed, 
'economists,  legislators,  politicians,  and  others  taking  an  interest 
in  the  reform  and  codification  of  public  and  private  international 
laws,  the  settlement  of  international  disputes  by  arbitration,  and 
the  assimilation  of  practice  and  procedure  of  nations  in  reference 
to  those  laws.' 

''  It  seems  to  me  that  the  attraction  which  this  large  and*  liberal 
scheme  has  undoubtedly  had  for  many  who  do  not  belong  to  the 
professional  classes,  but  are  engaged  in  the  various  departments 
of  commercial  life,  has  given  a  peculiar  character  to  the  Associa- 
tion, and  enabled  it  to  exercise  a  peculiar  influence,  especially  in 
the  regulation  of  mercantile  concerns.  What  I  have  said  as  to 
the  formation  of  the  Code,  which  was  constituted  by  the  York 
and  Antwerp  Rules,  and  its  wide-spread  operation,  may  fairly  be 
taken  to  indicate  the  beneficial  effects  of  the  common  action  of 
energetic  and  enlightened  men  coming  together  from  distant 
places,  and  interchanging  views  as  to  the  diverse  usages  with 
which  they  are  respectively  familiar,  and  the  best  means  of  bring- 
ing those  usages  into  profitable  harmony  for  the  benefit  of  all. 
The  common  advantage  which  municipal  legislation  cannot  ac- 
complish for  independent  States,  and  judicial  decision  can  only 
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promote  within  narrow  jurisdictions,  may  thus  be  widely  and 
promptly  secured  by  the  voluntary  effort  of  those  who  have 
identical  interests,  when  the  opportunity  of  mutual  instruction 
and  mutual  help  is  afforded  them,  and  they  are  enabled,  by 
comparing  their  experiences,  to  correct  traditional  errors,  and 
modify  or  change  injurious  customs,  and  adopt  the  better  methods 
which  the  progress  of  intelligence  and  the  facilities  of  intercourse, 
in  modem  days,  inevitably  suggest  for  the  condtict  of  affairs. 

''  This  is  not  mere  speculation.  Your  Association  has  proved, 
practically,  that  such  results  can  be  obtained.  The  system 
embodied  in  your  Antwerp  Rules  has  already,  as  I  believe,  to  a 
large  extent  achieved  the  status  of  a  world-wide  usage.  In  the 
case  of  Atwood  v.  Sellar  the  judgment  of  the  Queen's  Bexfch 
affirmed  some  of  its  main  doctrines,  and  condemned  the  in- 
veterate practice  of  Average  Adjusters,  which  had  been  opposed 
to  them  for  more  than  eighty  years.  That  well-considered  judg- 
ment has  been  sustained  in  the  Court  of  Appeal,  and  your  rules 
have  thus  received  the  highest  judicial  sanction.  I  have  the 
authority  of  the  excellent  President  of  the  Liverpool  Chamber  of 
Commerce — one  of  the  ablest  and  most  zealous  of  the  members 
of  your  Society — for  stating  that  of  those  rules,  save  two,  all  have 
been  adopted,  as  governing  mercantile  transactions  in  this  country. 
In  an  important  address,  with  which  many  of  you  are  familiar, 
Mr.  Richard  Lowndes  specified  six  innovations  of  a  most 
material  kind,  all  of  which  have  been  adopted  in  accordance 
with  the  York-Antwerp  Rules,  and  in  all  of  which,  he  assured  his 
audience,  the  practice  at  this  day  conforms  to  their  very  words. 
Elsewhere,  they  have  exercised  a  like  influence,  and  have  thus 
demonstrated  the  possibility  of  unifying  gradually,  by  similar  wise 
and  harmonious  action,  the  principles  which  regulate  the  life  of 
commerce. 

"  I  return  to  the  history  of  your  Association.  Its  first  meeting 
was  prosperous  and  hopeful.  The  second  was  held  in  the  H6tel 
de  Ville  of  Geneva,  where  the  subject  of  International  Arbitration 
was  discussed  with  peculiar  fitness,  and  those  of  International 
Copyright  and  the  Law  of  Negotiable  Securities  were  considered 
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in  papers  and  debates  of  much  ability.  The  last,  of  these  received, 
then  and  aftemraids,  special  attention  from  your  Secretary,  Mr. 
Henry  Jsncken,  whose  learning  and  industry  were  conspicuous, 
whose  labours  in  the  interest  of  the  Association  were  earnest  and 
untiring,  and  whose  recent  and  too  early  death  its  members  must 
deplore. 

**  The  proceedings  of  the  two  earliest  Conferences  have  not 
yet  been  published ;  but  I  am  informed  that  the  Council  of  the 
Association  have  determined  to  give  full  reports  of  them  imme- 
diately, so  as  to  complete  the  permanent  record  of  its  transactions 
during  the  entire  ten  years  of  its  existence. 

''Your  third  Conference  was  held  at  the  Hague  m  1875,  and  of 
its  discussions  you  have  a  satisfiatctory  account  in  print  They 
were  valuable,  as  advancing  the  effort  to  promote  the  assimilation 
of  the  laws  of  various  countries  in  relation  to  Bills  of  Exchange — 
which,  I  am  happy  to  think,  is  making  successful  progress — and 
as  dealing  with  the  common  principles  of  Criminal  Law,  which 
were  ably  considered  by  a  Judge  of  the  Supreme  Court  of  the 
Netherlands  and  other  competent  jurists.  The  ancient  city  of 
Bremen  received  you  in  1876.  The  sixth  Conference  assembled 
at  Frankfort-on-the-Maine :  the  seventh  in  the  Guildhall  of  the 
City  of  London :  the  eighth  in  the  Hall  of  the  National  Council 
of  Switzerland,  at  the  Federal  Palace  of  Berne :  and  the  ninth  in 
the  Gothic  Hanse  Saal  of  the  Town  Hall  of  the  city  of  Cologne. 
I  am  warned  of  the  necessity  of  keeping  my  promise  to  be  brief, 
and  must  forbear  any  detailed  account  of  the  doings  of  these 
various  Conferences,  on  which,  if  there  were  time,  I  should  be 
glad  to  speak.  It  may  well  be  spared,  as  reports  of  them  all, 
which  aie  full  of  interesting  matter,  are  within  the  reach  of  every- 
body; and  I  shall  content  myself  with  saying  that  at  every 
meeting,  in  countries  so  far  apart  and  so  unlike  each  other,  the 
members  of  the  Association  have  been  received  with  courteous 
consideration  and  liberal  hospitality,  for  which  they  have  reason 
to  be  grateful 

"  The  retrospect  of  your  proceedmgs  heretofore  is  not  calcuh 
to  inspire  regret  for  the  past  or  fear  for  the  future ;  and  I  shal 
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disappointed  if  the  work  to  be  done  at  Liverpool  be  not  at  least 
as  useful  and  as  honourable  as  any  you  have  yet  attempted. 
Your  Executive  Council  has  chosen  to  come  here  for  a  special 
purpose.  You  will  not  neglect  the  ordinary  business  of  the 
Association,  or  ignore  the  questions  which  commonly  provoke  its 
discussions ;  but  you  will  mainly  apply  yourselves  to  consider  the 
possibility  and  the  means  of  establishing  a  uniform  Law  of 
Affreightment,  and  removing  the  confusion  and  substantial  injury 
to  which  the  want  of  it  subjects  commercial  interests.  Of  the 
extreme  importance  of  such  an  imdertaking  it  is  impossible  to 
doubt,  and  it  may  be  most  hopefully  made  in  a* powerful  and 
intelligent  community  like  this,  holding  the  highest  place  in 
mercantile  importance,  and  possessing  all  needful  knowledge  and 
all  legitimate  authority,  which  may  be  necessary  to  give  weight  to 
any  conclusions  it  may  reach  in  a  matter  deeply  concerning  its 
own  prosperity. 

"For  such  an  effort  the  time  is  propitious.  The  increased 
facility  of  international  communication  has  induced  general  in- 
quiry and  comparison  as  to  the  usages  of  the  various  States,  and 
anxiety  to  utilise  what  is  good  in  them  and  eliminate  what  is  evil 
or  imperfect  There  has  been  a  great  awakening  of  interest  in 
the  codification  of  maritime  laws;  and  in  Spain  and  Italy,  in 
France  and  in  Holland,  Commissions  have  lately  been  labouring 
to  amend  them.  The  Consolidation  Acts  of  England  are  a  fair 
preparation  for  completer  and  more  scientific  legislation.  And 
generally,  through  civilised  countries,  there  is  a  disposition  to- 
wards mutual  improvement  and  reasonable  assimilation  of  con- 
flicting systems. 

"  By  all  whom  such  a  disposition  animates,  the  establishment  of 
an  International  Law  of  Affreightment  should  be  regarded  as  of 
capital  importance.  The  delegates  of  the  Government  of  Belgium 
to  the  General  Average  Congresses  in  Scotland  and  England 
recognised  that  importance  in  connection  with  the  reform  at  which 
they  were  immediately  labouring  to  assist  And  one  of  them, 
M.Van  Peborgh,  urged  strenuously,  in  1864,  that*  a  uniform 
system  of  General  Average  cannot  be  put  into  practice  until  there 
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is  an  international  agreement  on  the  freight  to  be  paid  in  cases  of 
condemnation  of  the  vessel,  of  cargo  forwarded  by  another  vessel, 
of  cargo  sold  at  an  intermediate  port,'  and  other  matters  in  dispute 
of  a  cognate  kind.  The  exigency  of  the  case  was  generally  ad- 
mittedj  and  a  Conference  was  held  at  Sheffield  on  the  5  th  of 
October,  1865,  which  was  presided  over  by  my  right  honourable 
and  learned  friend  Sir  Robert  Phillimore,  then  the  Queen's 
Advocate-General,  and  now  the  Judge  of  the  Court  of  Admiralty. 
It  was  attended  by  representatives  of  the  Chambers  of  Commerce 
of  Liverpool,  Bristol,  Gloucester,  and  Antwerp,  Lloyd's  Salvage 
Association,  and  the  Sunderland  Shipowners'  Association,  and  it 
received  numbers  of  communications  from  bodies  and  persons  of 
authority  in  Bremen,  Paris,  Riga,  Dundee,  Hull,  and  other  places 
in  various  parts  of  Europe.  After  the  fullest  considenition  and 
debate,  a  set  of  rules,  since  known  as  '  the  Sheffield  Rules,'  were 
deliberately  adopted,  promulgating  the  principles  on  which  a 
general  Law  of  Affreightment  might  properly  be  based. 

"  Those  rules  have  conmianded  much  attention  at  home  and 
abroad.  Their  careful  preparation  and  practical  character  entitle 
them  to  it ;  and  they  go  far  to  clear  the  way  for  an  international 
arrangement  A  distinguished  jurist  of  Holland,  M.  Molengraaff, 
who  has  written  with  great  force  and  clearness  '  A  Study  on  the 
Contract  of  Affreightment,'  speaks  of  them  thus — *The  rules  of 
Shefiield  comprise  undoubtedly  a  system  much  more  logical,  more 
simple,  and  more  just  than  that  of  the  existing  codes.  They 
merit  our  entire  sympathy  and  the  serious  consideration  of  all 
those  who  are  occupied  with  maritime  law.  They  will  serve  as  a 
guide  to  any  commission  which  may  be  required  to  revise  a  code 
of  commerce.' 

"  These  rules,  however  excellent  in  themselves,  have  not  so  far 
been  successful  in  accomplishing  their  useful  purpose.  They 
have  been  approved  and  sustained  by  mercantile  opinion.  The 
Chambers  of  Commerce  of  England,  I  am  informed,  have  taken 
a  deep  interest  in  the  work  of  assimilation,  and  have  sought  to 
advance  it  by  preparing  the  form  of  a  Bill  of  Lading  to  be 
generally,  and,  if  possible,  universally  adopted.     But  their  efforts 
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also  have,  so  far,  failed,  and  a  change  which  is  essential  to  the 
best  interests  of  commerce  remains  to  be  effected. 

''Most  persons  engaged  in  maritime  afi^iis — insurers,  ship- 
owners, and  shippers  alike — ^feel  that  a  general  understanding  on 
the  terms  and  incidents  of  Afireightment  should  be  sought,  as  of 
paramount  necessity.  A  substantially  single  form  of  Bills  of 
Lading  was  long  in  general  use  amongst  merchants,  but  in  latter 
times  changed  circumstances  have  induced  the  introduction  of 
great  varieties  of  clauses,  which  create  continual  difficulty  and 
discourage  commercial  enterprise.  The  substitution  of  the  steam- 
ship for  the  sailing  vessel  has  largely  altered  the  views  of  ship- 
owners, as  to  the  liabilities  they  should  assume  and  the  conditions 
they  should  impose,  in  their  dealings  with  those  who  employ 
them  to  transport  merchandise.  They  exercise,  and  they  have  a 
right  to  do  so,  a  wide  and  varying  discretion  as  to  the  terms  of 
the  contracts  into  which  they  enter ;  and  the  result  to  the  shipper 
is  often  unfortunate.  He  may  find  himself  bound  by  a  Bill  of 
Lading,  of  the  effect  of  which  he  has  difficulty  in  judging.  The 
terms  may  be  obscure,  or  vague,  or  inconsistent,  and  therefore 
difficult  of  construction  and  full  of  the  elements  of  annoying 
litigation.  He  may  not  know  them  accurately  or  at  all.  He  may 
not  have  time  to  consider  them,  in  the  heat  and  hurry  and  com- 
plication of  the  commercial  dealings  of  modem  days.  And  the 
uncertainty  which  may  be  so  created,  and  the  possible  misunder- 
standing and  contentions  to  which  it  may  give  rise,  are  very 
injurious  to  the  operations  of  trade,  and  very  unsatisfactory  to  all 
engaged  in  it.  It  would,  therefore,  be  manifestl]^  of  great  benefit 
to  the  conduct  of  traffic  on  the  seas,  if  one  of  the  chief  objects  of 
our  meeting  here,  the  adoption  by  maritime  communities  of  a 
uniform  Bill  of  Lading,  could  be,  in  any  degree,  advanced  towards 
practical  attainment  I  know  the  difficulty  of  promoting  it,  in 
the  presence  of  the  unsettled  and  conflicting  provisions  of  com- 
mercial codes.  I  observe  that  there  is  a  difference  among  jurists 
and  mercantile  men  as  to  the  preference  to  be  given  to  such  a 
mode  of  securing  uniformity,  or  to  that  which  was  adopted  at 
Sheffield  and  Antwerp,  by  expounding  principles  in  well-digested 
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rules;  and  it  is  plain  that  the  subject  will  require  much  and 
mature  consideration  before  a  final  settlement  is  reached.  But 
such  a  settlement,  on  proper  terms,  is  of  the  last  importance ; 
and  it  is  surely  feasible.  The  unifoimity  which  once  existed  may 
be  restored,  and  the  losses  which  are  continually  endured,  whilst 
the  ships  of  one  country  are  subjected  to  the  operation  of  the 
usages  of  another,  at  the  ports  to  which  they  are  driven  or  into 
which  they  voluntarily  enter,  may  be  diminished  or  done  away. 
Those  usages  diverge  finom  each  other  in  most  of  the  countries  of 
the  Continent  In  Sweden,  Norway,  Italy,  Portugal,  Belgium, 
and  France,  the  codes  deal  differently  with  some  of  the  cardinal 
points  of  maritime  law  and  practice ;  and  the  master  who  comes 
into  a  strange  country  finds  it  difficult  to  ascertain  his  rights  and 
responsibilities  as  to  the  amount  and  the  recovery  of  his  freight, 
and  the  contributions  which  may  be  exacted  from  him,  under  the 
varying  circumstances  in  which  he  has  striven  to  earn  it 

"But  I  need  not  press  fiirther  the  manifold  reasons  which 
should  urge  us  to  spare  no  pains  for  the  accomplishment  of  the 
great  commercial  reform  proposed  for  our  consideration.  The 
pressure  of  many  avocations  has  forced  me  to  speak  of  it  in  a 
very  ineffective  manner;  and  I  shall  conclude  the  desultory 
observations,  to  which  you  have  listened  so  kindly,  by  suggesting 
to  the  Association  the  possible  propriety  of  a  change  in  the 
practice  of  merchants  as  to  the  number  of  parts  of  Bills  of 
Lading,  now  and  for  a  long  period  past,  in  ordinary  use.  A  case 
of  great  commercial  interest — Gfyn,  MiUsy  Currie,  and  Co,  v.  The 
East  and  West  India  Dock  Co, — ^which  has  been  decided  very 
recently  by  the  House  of  Lords,  in  a  judgment  to  which  I  was 
a  party  and  gave  my  full  concurrence — raises  for  you  a  question 
eminently  within  the  scope  of  your  proper  inquiries,  and  as  to 
which  you  may  be  able  to  do  good  further  service. 

''  Merchants  in  London  applied  to  Messrs.  Glyn  and  Co.,  the 
eminent  bankers,  for  an  advance  of  ^13,000,  to  be  secured  by  a 
Bill  of  Lading,  for  certain  hogsheads  of  sugar,  of  which  there 
were  three  parts.  The  first  of  these  was  endorsed  by  the  con- 
signees to  the  bankers.     The  others  were  retained.     The  cargo 


(     44     ) 

arrived,  and  the  captain,  under  the  provisions  of  the  Merchant 
Shipping  Act,  deposited  the  goods  with  the  defendants,  who  are 
warehousemen,  putting  on  them  a  stop  order  for  the  freight. 
The  freight  was  paid,  and  the  stop  removed ;  and  thereupon  the 
consignees,  who  had  got  the  ;£"! 3,000  from  Glyn  and  Co.,  pro- 
duced to  the  defendants  the  second  part  of  the  Bill  of  Lading,  the 
first  of  which  they  had  endorsed,  and  so  procured  the  delivery  of 
the  cargo  to  another  house,  to  which,  I  presume,  they  had  made 
sale  of  it  Glyn  and  Co.  sued  the  warehousemen,  as  having 
received  the  first  part  to  secure  their  large  advance.  The  judges 
in  the  Courts  below  were  equally  divided,  but  the  House  of  Lords 
were  unanimous  in  holding  that  the  defendants  were  justified  in 
delivering  to  the  person  who  first  produced  to  them  a  part  of  the 
Bill  of  Lading;  and  the  plaintiffs  were  defeated  and  left  to  any 
legal  remedy  they  might  have  against  those  who  obtained  the 
goods  which  were  vested  in  them,  as  the  endorsees  of  the  first 
part  of  the  bill.  They  had  and  have  the  legal  property,  but  they 
have  lost  the  means  of  enforcing  their  unquestionable  right  to  the 
security  of  the  cargo,  by  reason  of  the  misuse  of  the  second  part 
of  the  bill. 

"  It  is  perfectly  plain  that  occurrences  of  this  kind  may  repeat 
themselves  with  injury  to  honest  traders,  and  opportunity  of  firaud 
to  those  who  are  not  so,  as  long  as  the  system  of  issuing  Bills  of 
Lading,  in  parts,  is  permitted  to  continue.  I  do  not  pause  to 
consider  the  origin  of  that  curious  practice,  or  the  probable 
cessation  of  any  necessity  for  its  continuance  in  the  increased 
facility,  rapidity,  and  certainty  of  postal  communication,  or  the 
wisdom  of  the  proposal  of  one  of  my  noble  and  learned  friends, 
whilst  we  were  giving  judgment,  that  there  shall  be  hereafter  only 
one  Bill  of  Lading,  with  certified  copies,  to  prevent  the  possibility 
of  such  illegitimate  proceedings  with  such  an  unfortunate  result. 
But  I  think  you  will  agree  with  me  that  these  are  matters 
eminently  worthy  of  your  consideration,  with  a  view  to  the 
purity  and  safety  of  transactions  between  bankers,  traders,  and 
wharfingers.  In  such  a  matter  your  Association  may  be  prac- 
tically powerful  for  good.     I  abstain  advisedly  from  expressing 
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any  positive  opinion  upon  it  There  may  be  reasons  for  the 
continuance  of  the  existmg  practice  which  I  do  not  know  or 
appreciate.  But  if,  on  full  inquiry,  with  all  the  means  of  accurate 
judgment  you  can  easily  command,  yon  come  to  the  conclusion 
that  it  should  be  altered,  your  efficient  committees  and  extensive 
correspondence  may  do  more  to  attain  that  end,  by  enlightening 
opinion  and  stimulating  to  action,  than  can  be  accomplished  by 
any  other  agency. 

"  In  addition,  therefore,  to  the  great  subject  of  Affreightment, 
I  commend  this  special  question  as  to  Bills  of  Lading,  which  has 
been  so  appositely  raised,  to  your  best  attention ;  and  I  conclude 
by  wishing  that  your  Conference  may  prove  in  every  way 
prosperous  and  useful." 

Vote  of  Thanks  to  the  President. 

A  cordial  vote  of  thanks  to  Lord  O'Hagan,  for  his  interesting 
and  valuable  address,  having  been  moved  by  Mr.  Richard 
Lowndes,  Chairman  of  the  Chamber  of  Commerce  of  Liverpool, 
and  seconded  by  Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.R.S.,  was 
carried  amidst  applause. 

Minutes  of  the  Ninth  Annual  Conference, 

The  Minutes  of  the  last  day  of  the  Cologne  meeting  were  read 
by  the  Honorary  General  Secretary  and  confirmed,  the  rest  of 
the  Minutes  of  that  Conference  being  taken  as  read. 

Correspondence. 

The  Honorary  General  Secretary  next  read  a  list  of  the 
Members  from  whom  letters  had  been  received,  expressing  regret 
at  their  inability  to  attend  the  Conference,  the  names  being  as 
follows: — ^Chevalier  Dr.  Karl  de  Scherzer,  of  Leipzic;  Dr. 
Hermann  Halkibr,  of  Copenhagen ;  Dr.  S.  A.  Hedlund,  of 
Gothenburg ;  Dr.  G.  A.  von  Hamel,  of  Amsterdam :  H.  D. 
Sherrard,  Secretary  to  the  Board  of  Marine  Underwriters  of 
Philadelphia ;  W.  Tarn  Pritchard,  of  London,  &c. 
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Report  of  the  Council  for  the  year  1 88 1-2. 

The  Honorary  General  Secretary  presented  and  read  the 
Report  of  the  Council  for  the  past  year,  signed  by  Sir  Travers 
Twiss  as  Chairman  of  the  Executive  Council  The  Report  was 
to  the  following  effect : — 

"  The  Council,  while  congratulating  the  Association  upon  having 
completed  the  first  decade  of  its  existence,  feels  the  deepest  regret 
that  firom  among  the  members  gathered  together  on  the  present 
occasion  the  familiar  presence  of  the  late  Honorary  General 
Secretary,  Mr.  Jencken,  should  be  missed.  Mr.  Jencren  died 
on  the  26th  of  November  last  He  was  one  of  the  original 
founders  of  the  Association  at  Brussels  in  1872,  and  had  not  only 
attended  and  rendered  invaluable  services  at  all  the  Conferences 
which  the  Association  has  hitherto  held,  but  had  been  indefati- 
gable, during  the  intervals  between  the  successive  Conferences 
in  stimulating  the  activity  of  committees,  in  extending  the 
influence  and  connectioii  of  the  Society,  and,  generally,  in  doing 
whatsoever  was  best  calculated  to  promote  its  objects.  It  may  be 
said  that  his  interest  in  the  welfare  of  the  Association  was  only 
equalled  by  his  pride  in  its  success. 

•*  The  Council  has  also  to  record  the  death  of  the  Right  Hon. 
Sir  Robert  Lush,  a  Lord  Justice  of  Appeal,  one  of  the  Honorary 
Vice-Presidents  of  the  Association,  and  of  Mr.  Samuel  Gurnev, 
of  London,  the  well-known  philanthropist,  a  member  of  the 
Council 

''Of  the  work  done  since  the  Conference  held  last  year  at 
Cologne,  the  Council  desires  to  call  special  attention  to  the 
labours  of  the  Committee  upon  the  Law  of  Af&eightment  and 
Bills  of  Lading.  The  results  of  those  labours,  and  of  the  activity 
of  several  of  the  other  committees  in  the  Association,  have  been 
embodied  in  special  reports,  which  in  due  time  will  be  presented 
to  the  Conference." 
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The  Report,  on  the  motion  of  Mr.  Cornelius  Walford,  of 
London,  seconded  by  Mr.  H.  J.  Atkinson,  of  London  and  Hull, 
was  adopted 

The  Conference  then  adjourned  until  2  o'clock. 


IntemaHonal  Law  of  Affreightment  and  Bills  of  Lading, 

» 

On  reassembling,  Dr.  Charles  Stubbs,  of  London,  Honorary 
Secretary  of  the  Committee  on  an  International  Law  of  Affreight- 
ment and  Bills  of  Lading,  read  the  following  Report : — 

''  In  accordance  with  the  Resolution  passed  at  the  Cologne 
Conference  of  this  Association,  that  a  Committee  shoidd  be  nomi- 
nated  by  the  Executive  Council  to  consider  and  report  on  the 
subject  of  the  Codification  of  International  Law,  specially  with 
regard  to  the  Law  of  Affreightment  and  Bills  of  Lading,  the 
following  Committee  has  during  the  past  year  been  appointed : — 

Dr.  Wkndt,  London,  Chairman. 

Mr.  Richard  Lowndes,  Liverpool,  Deputy-Ckairman. 

Mr.  Jacob  Ahlers,  Hamburg. 

Professor  Asser,  Councillor  of  State,  Amsterdam. 

Mr.  H.  T.  Atkinson,  London  and  Hull. 

» 

Mr.  L.  R.  Baily,  Liverpool 

Mr.  T.  C.  Engels,  Chairman  of  the  Belgian  Lloyd,  Antwerp. 

Mr.  H.  W.  Gair,  Liverpool 

Mr.  John  Glover,  London. 

Dr.  GihscHOW,  Hamburg. 

Col  Hill,  C.B.,  President  of  the  Chamber  of  Shipping  of  the 

United  Kingdom,  Cardiff. 
Mr.  Philip  Hirschfeld,  London. 
Mr.  E.  Hogg,  Chairman  of  the  Association  of  Average  Adjusters, 

London. 
Mr.  T.  H.  ISMAY,  Liverpool. 
Mr.  W.  A.  Jevons,  Liverpool 
Mr.  W.  H.  Jones,  Liverpool 
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Mr.  S.  LowTHER,  Belfast 

Mr.  H.  H.  Meier^  Chairman  of  the  North  German  Lloyd,  Bremen. 

Mr.  Ole  Moller,  London. 

Dr.  W.  L.  P.  A.  Molengraaff,  Amsterdam. 

The  Hon.  Judge  Ch.  A.  Peabody,  New  York. 

Mr.  James  Poole,  Liverpool. 

Mr.  J.  H.  Powell,  London. 

Mr.  P.  H.  Rathbone,  Liverpool 

Dr.  Rahusen,  Amsterdam. 

Mr.  H.  Reinhold,  Calcutta. 

Mr.  John  Riley,  London. 

Dr.  SiEVEKiNG,  President  of  the  Court  of  Appeal,  Hamburg. 

Mr.  Ulrich,  Secretary  General  of  the  International  Underwriters* 

Association^  Berlin. 
Dr.  VoiGT,  Hamburg. 
Mr.  Axel  Winge,  Christiania ;  and 
Dr.  Charles  Stubbs,  London,  Hon.  Sec. 

"  It  has  been  considered  inexpedient,  if  not  impossible,  to  present 
a  reasoned  Report,  signed  by  or  on  behalf  of  your  Committee  so 
constituted,  on  the  subject  assigned  to  them.  I  have,  however, 
been  directed  to  prepare,  for  the  information  of  the  Members  of 
the  Association  at  this  Conference,  a  Report  on  the  proceedings 
of  your  Committee  since  the  last  Conference,  and  the  result 
thereof. 

"  Communications  have  been  addressed  to  a  large  number  of 
Chambers  of  Commerce,  associations,  leading  merchants,  ship- 
owners, lawyers,  and  others  in  England,  America,  and  the  Conti- 
nent of  Europe,  directing  their  attention  to  copies  of  the  papers 
on  Bills  of  Lading  laid  before  this  Association  last  year,  with  the 
request  that  they  would  form  local  committees  in  their  respective 
towns,  discuss  the  subject,  and  transmit  to  your  Committee  their 
individual  or  collective  opinions  on  the  same,  and,  if  possible, 
come,  or  send  representatives^  to  take  part  in  the  intended 
deliberations  at  this  Conference.  In  response  to  the  request  of 
your  Committee,  local  committees  have  been  formed  at  Liverpool, 


(     49     ) 

Newcastle-on-Tyne,  Hull,  Sunderland,  North  Shields,  Hamburg, 
Amstezdam  and  Rotterdam,  Antwerp,  and  New  YorL 

"The  Liverpool  committee,  a  large  and  influential  body  of 
representatives  of  Shipowners',  Merchants',  and  Underwriters' 
Associations  and  Chambers  of  Commerce,  held  many  meetings, 
and,  after  much  discussion,  agreed  with  practical  unanimity  to  two 
drafts  of  a  common  form  of  Bill  of  Lading,  one  for  steam  vessels 
and  one  for  sailing  vessels,  subject,  however,  to  revision. 

*^  These  drafts  have  also  been  considered  by  the  Members  of 
your  Committee,  and  widely  circulated  and  submitted  to  the  other 
local  committees,  with  a  view  of  obtaining  opinions  as  to  whether 
they  would  meet  the  views  of  the  various  mercantile  communities, 
without  or  with  any  alterations. 

''  The  letters,  accompanied  by  the  documents  referred  to,  have 
elicited  a  large  number  of  answers,  together  with  some  reasoned 
reports  from  the  local  committees.  The  general  opinion  appeared 
to  be  in  favour  of  the  Liverpool  drafts,  the  approval  expressed 
being,  however,  as  was  to  be  expected,  qualified,  some  of  the 
clauses  contained  therein  being  disapproved  of  in  some  instances, 
and  new  clauses  suggested  in  others.  It  has  consequently  been 
considered  the  most  convenient  and  proper  course  to  be  adopted 
for  the  drafts  prepared  with  so  much  labour  and  skill  by  the 
Liverpool  Committee  to  be  presented  to  this  Conference  as  a 
basis  for  discussion  without  further  comment'* 

"  The  following  are  the  Reports  and  abstracts  of  the  more 
important  suggestions  above  referred  to : — 

'<  R^ortofthe  Amsterdam  and  Rotterdam  Local  Committee. 

**  The  Amsterdam  and  Rotterdam  Local  Committee,  convinced 
of  the  great  importance  of  the  subject  in  consideration,  and  of 
the  benefit  a  uniform  Law  of  Affreightment  would  confer  on  the 
mercantile  world  in  general,  have  not  only  carefully  considered 
the  special  clauses  of  the  draft  Bills  of  Lading  drawn  up  and 
provisionally  approved  by  the  Local  Committee  acting  in  Liver- 
pool, but  also  discussed  the  question,  whether  the  agreement  on  a 
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common  form  of  a  Bill  of  Lading  would  be  the  most  advisable 
modus  procedmdi  in  order  to  establish  uniformity  in  the  Law  of 
Affreightment 

"  With  regard  to  this  question,  the  unanimous  opinion  of  the 
Committee  was  rather  in  favour  of  the  framing  of  a  draft  Code 
embod3dng  the  principal  conditions  of  an  International  Law, 
similar  to  that  which  has  been  framed  so  successfully  on  the  Law 
of  General  Average  in  the  York-Antwerp  Rules.  The  Committee 
wish  to  state  that  the  clauses  of  the  Bill  of  Lading  will  partly 
confirm  the  Statute  Law,  partly  constitute  exceptions  on  that  Law, 
which  remains  in  force  in  all  cases  not  expressly  provided  for. 

'*  It  may  therefore  be  feared  that  the  adoption  of  a  Bill  of 
Lading,  based  on  principles  different  from  those  sanctioned  in  the 
Codes,  may  lead  to  serious  complications. 

''This  observation  concerns  more  particularly  the  countries 
where  Law  is  codified ;  it  would,  as  fieur  as  these  countries  are  con- 
cerned, render  the  introduction  of  the  proposed  BiU  of  Lading 
very  difficult 

''  Besides — ^and  this  observation  also  concerns  the  countries  not 
possessing  a  Code — a  Bill  of  Lading  ought  to  be  clear  and 
simple  in  its  provisions.  The  Committee  are  of  opinion  that  the 
proposed  form  is  not  quite  so,  and  this  could  hardly  be  otherwise. 
A  Bill  of  Lading,  in  which  the  whole  Law  of  A£&eightment  is  in- 
corporated^ must  necessarily  contain  a  great  number  of  rules  and 
exceptions ;  whilst,  on  the  contrary,  if  the  contract  of  Affi-eighment 
were  ruled  by  a  uniform  law,  one  single  clause  in  the  Bill  of 
Lading,  referring  to  such  law,  would  suffice. 

"  A  series  of  clear  rules,  embod3dng  a  system  of  the  Law  of 
Affreightment,  would,  according  to  the  Committee's  opinion,  be 
the  most  acceptable  form  for  the  basis  of  an  International  Legis- 
lative agreement  or  of  uniform  legislation. 

''  Among  the  clauses  of  the  draft  Bills  of  Lading,  the  Committee 
have  in  the  first  place  considered  those  that  concern  the  responsi- 
bility of  the  shipowners.  They  appear  to  have  the  object  of 
reducing  that  responsibility  to  the  smallest  proportions  —  too 
much,  in  the  opinion  of  the  Committee. 
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'*  The  Committee  do  not  think  it  desirable  to  sacrifice  entirely 
in  the  favour  of  the  shipowner  the  fundamental  principle  of  Civil 
Lav,  that  every  one  is  responsible  for  the  damage  arising  from  his 
own  negligence  or  default,  or  from  the  negligence  or  default  of 
those  in  his  employ.  According  to  this  rule  the  shipowner  is 
responsible  for  all  damage  sustained  by  the  goods,  and  for  all 
loss  of  goods,  accepted  by  the  master,  unless  he  proves  vis 
major. 

''  This  principle,  however,  throwing  a  somewhat  heavy  burden 
on  his  shoulders,  as  the  required  evidence  cannot  be  procured  in 
every  case,  it  may  be  equitable  and  expedient  to  mitigate  its 
rigour. 

''The  Conunittee  therefore  propose  that  the  shipownd*  shall 
at  all  events  have  to  prove  the  existence  of  an  accident  of  the  sea, 
but  that  if  the  shipper  or  consignee  wishes  to  attribute  such  acci- 
dent to  the  negligence  or  defitult  of  the  master  or  mariners,  or  to 
the  unseaworthiness  of  the  ship,  the  shipper  or  consignee  has  to 
prove  this.  Thus  the  shipowner  will  be  sufficiendy  guaranteed 
against  doubtful  claims,  and  even  be  placed  in  a  very  advantageous 
position,  as  legal  evidence  of  an  alleged  negligence  or  de&ult  on  the 
part  of  the  master  or  mariners  is  not  always  easily  procurable. 

''The  Conmiittee  therefore  suggest  the  following  clauses,  at 
variance  with  those  contained  in  the  draft  Bills  of  Lading  : — 

" '  The  act  of  God,  fire,  enemies,  pirates  and  thieves,  arrest  and 
restraint  of  princes,  rulers,  and  people,  collision,  stranding,  and 
other  accidents  of  navigation  excepted,  unless  proved  to  be 
occasioned  by  the  unseaworthiness  of  the  ship  or  by  the  negligence 
or  default  of  (pilot),  master,  mariners,  or  other  servants  of  the 
shipowner. 

" '  Ship  not  answerable  for  losses  through  explosion,  bursting 
of  boilers,  breakage  of  shafts,  or  any  latent  defect  in  the 
machinery  or  hull,  unless  proved  to  be  caused  by  want  of  due 
diligence  by  the  owners  of  the  ship  or  any  of  them,  or  by  the 
ship's  husband  or  manager.' 
And,  in  conformity  with  this  principle, 

" '  Ship  not  liable  for  breakage  and  leakage,  unless  proved  to 
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be  occasioned  by  negligence  or  default  of  master,  mariners,  or 
other  servants  of  the  shipowner.' 

''  The  adoption  of  these  clauses  would  introduce  a  legal  presump- 
tion in  the  favour  of  the  shipowners  in  all  cases  where  an  accident 
of  navigcUion  is  proved,  and  when  compared  with  the  clauses 
now  in  use  for  the  Bills  of  Lading  of  Steamship  Companies  ex- 
onerating the  owners  of  almost  every  responsibility,  the  proposed 
clauses  will  prove  to  be  very  much  in  the  favour  of  Commerce. 

"  As  to  the  clauses  and  provisions  concerning  the  payment  of 
freight,  the  Committee  reserve  their  opinion,  and  suggest,  on  the 
grounds  above  stated,  that  the  framing  of  a  body  of  rules  con- 
taining a  system  of  the  Law  of  Affreightment  be  referred  to  a 
special  Committee. 

"  The  notice  placed  at  the  foot  of  the  Bill  of  Lading  is  either 
superfluous  or  without  force,  for  the  Bill  of  Lading,  if  not  bind- 
ing on  the  shipper  without  his  express  acceptance,  cannot  become 
such  by  writing  on  its  face  the  Notice  proposed  in  the  draft,  as 
long  as  the  shipper  has  not  expressly  accepted  the  notice  itsel£ 

''  Notwithstanding  this  divergence  of  opinion,  the  Committee 
entertain  the  legitimate  hope  that  fruiher  discussion  may  lead  to 
the  desired  understanding  and  uniformity. 

Amsterdam)        _  , 
Rotterdam  1  '^  J"'^'  ^««'- 

(Signed)        "T.  M.  C.  Asser. 
"  E.  N.  Rahusen. 

**C.   C.    DUTILH. 

'*  L.  Driebeck. 

"W.  L.  P.  A  Molengraaff." 

''  Notice. — Mr.  Driebeck  wishes  to  state  that  in  his  opinion  the 
word  Pilot  should  be  erased. 

W.  L.  P.  A.  Molenoraaff, 

Han.  See.  to  the  Committee, 
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^^  Report  of  the  Secretary  General  of  the  IntemoHanal  Underwriter^ 

Assodation^  Berlin, 

[TnuisUtion.] 

"  In  reply  toyoar  favour  of  the  2nd  of  June,  enclosing  drafts  of 
two  bills  of  lading  which  it  is  intended  to  bring  into  general  use 
in  the  same  way  as  the  York  and  Antwerp  rules,  I  beg  to  say  that 
according  to  my  opinion  the  same  must  be  subjected  to  consider- 
able alteration. 

*'  In  detail  I  beg  to  make  the  following  remarks : — 

"  With  liberty  to  call  at  any  ports. 

''  According  to  English  law  the  meaning  of  this  clause  is  settled. 
It  allows  the  owner  to  call  at  any  ports  during  the  voyage  in 
question  ;  even  returning  would  not  prejudice  him ;  it  permits  him 
to  call  for  orders,  to  discharge  and  load,  take  in  coal,  land  or 
take  on  board  passengers,  provided  that  the  calling  at  the  ports 
is  effected  '  for  a  purpose  connected  with  and  in  furtherance  of 
the  main  scope  and  object  of  the'adventure '  (Amould,  *  On  Marine 
Insurance,'  4th  edit  p.  435).  In  other  countries,  however,  the 
law  and  authority  vary  considerably  on  this  point  For  example, 
in  France,  to  return  (ritrograder)  would  not  be  permitted,  in  spite 
of  the  above  clause.*  In  America,  according  to  the  writings  of 
Parsons  ('  Law  of  Marine  Insurance,'  Boston,  1868,  vol  il  pp.  16- 
28),  it  is  doubtful  if,  without  the  addition  of  the  words  used  by 
Amould,  the  owner  has  the  right  to  call  at  ports  for  any  purpose, 
even  if  in  furtherance  of  the  voyage  concerned 

'*  I  suggest  that  there  should  be  added  to  the  above  clause  the 
words : 

" '  for  a  purpose  connected  with  and  in  furtherance  of  the 
main  scope  and  object  of  the  adventure.' 

''  The  addition  of  this  sentence  appears  to  me  to  be  the  more 
necessary  as  the  English  law  has  been  formed  by  reason  of  the 
deviation  clause  contained  in  Lloyd's  policy,  where  special  stress 

*  *'Si  les  lieux  d*escale  ne  sont  pas  indiqu^  U  faculty  de  faire  escalc 
n'existe  que  snr  Ic  parconn  direct, — Droz.  i.  p.  364. 
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is  laid  on  the  words  '  in  this  voyage.'  *  If  this  addition  to  the 
Bill  of  Lading  be  not  inserted,  it  might  be  quite  possible  that 
the  decisions  in  other  countries  would  be,  in  a  sense,  contrary  to 
the  English  law,  and  the  objects  aimed  at  by  us — uniformity  of 
the  law — ^would  be  jeopardized 

"To  tow  and  assist  vessels  in  distress^  and  so  deviate  so  far  as 
reasonably  necessary  for  saving  life  or  property. 

"  This  clause,  in  my  opinion,  is  not  a  suitable  one  for  adoption 
in  the  Bill  of  Lading.  As  far  as  assistance  or  deviation  is 
necessary  in  order  to  save  human  life,  it  is  granted  as  a  matter  of 
course,  and  no  special  agreement  is  necessary  between  the  con- 
tracting parties.t  Nor  does  deviation  prejudice  the  owner,  if 
property  has  been  salved  together  with  human  life,  provided  that 
the  salvage  of  the  one  could  not  be  separated  from  the  other.f 
In  the  relations  between  the  owner  and  the  parties  interested  in 

*  "The  clause  in  question  in  Lloyd* s  Policy  reads  as  follows: — 'And  it 
shiill  be  lawful  for  the  said  ship  in  this  voyage  to  proceed  and  sail  to  and 
touch  and  stay  at  any  ports  or  places  whatsoever.'  Lowndes,  in  his 
'  Practical  Treatise  on  the  Law  of  Marine  Insurances,*  London,  1881,  p.  44, 
observes,  '  Hastily  read,  these  words  appear  to  give  an  unlimited  licence  of 
deviation  ;  but  their  force  is  restrained  by  the  words  "in  this  voyage." ' 

t  "The  German  General  Mercantile  Law  states  (translated),  Art  818  : — 
'  If  the  ordinary  course  of  the  insured  voyage  is  deviated  from,  or  a  port  is 
entered,  the  putting  into  which  cannot  be  considered  to  be  included  in  the 
insured  voyage,  then  the  underwriter  is  not  answerable  for  accidents  which 
may  afterwards  occur.'  This  result,  however,  does  not  take  place  if  the 
master  has  been  impelled  by  the  dictates  of  humanity  to  deviate  from  the 
course  of  the  voyage. 

"  Lord  Chief  Justice  Cockbnm,  in  the  judgment  Scaramanga  6^  Co,  v. 
Stamp  and  Gordon^  states  as  follows  (English  law) : — 

" '  Deviation  for  the  purpose  of  saving  life  is  protected,  and  involves  neither 
forfeiture  of  insurance  nor  liability  to  the  goods — owner  in  respect  of  loss  which 
would  otherwise  be  within  the  exception  of  "  perils  of  the  sets." ' 

{  "  In  the  judgment  Scaramanga  &*  Co,  v.  Stamp  and  Gordon  ('  Maritime 
Law  Cases,*  New  Series,  by  J.  P.  Aspinall,  February,  188 1,  p.  299),  it  is  staled, 
'  Where  the  preservation  of  life  can  only  be  effected  through  Uie  concurrent 
saving  of  property,  and  the  bonA  fide  purpose  of  saving  life  forms  part  of  the 
motive  which  leads  to  the  deviation,  the  privilege  will  not  be  lost,  because 
the  purpose  of  saving,  property  may  have  found  a  second  motive  for 
deviating.* 
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the  cargo,  the  salvage  of  property  alone,  however,  is  justly  not 
allowed  in  as  far  as  any  deviation  or  increase  of  the  risk  may  be 
connected  therewith.  This  maxim  follows  the  legal  statement, 
that  assistance  and  salvage  remuneration  is  only  awarded  to  the 
owner,  and  not  also  to  the  parties  interested  on  the  cargo.  But 
why  should  the  parties  interested  on  the  cargo  authorize  the  owner 
by  a  clause  in  the  Bill  of  Lading  to  save  property  at  sea,  although 
they  are  never  in  a  position  either  to  judge  of  the  danger  their 
goods  may  be  exposed  to,  or  to  share  in  the  remuneration 
awarded  for  the  salvage  services  ?  *  It  must  be  remembered  that 
the  salvage  is  legally  apportioned  in  a  certain  proportion  between 
the  owner,  captain,  and  the  rest  of  the  crew,  always  in  favour  of 
the  owner,t  for  the  reason  that,  in  consequence  of  the  deviation, 
he  prejudices  the  legality  of  the  contract  of  insurance  and  runs 
the  greater  risk  ('Minutes  to  the  German  Commercial  Law,' 
p.  2827).  It  would  not  be  just  to  lessen  the  owner's  liability  to  the 
parties  interested  on  the  cargo,  without  at  the  same  time  altering 
the  law  respecting  the  distribution  of  salvage. 

*  *'  In  the  same  judgment  {Scaramanga  &*  Co.  v.  Stamp  and  Gordon),  Lord 
Chief  Justice  Cockbum  states  as  follows : — 

'* '  There  would  be  much  force,  no  doubt,  in  the  argument  that  it  ia  to  the 
common  interest  of  merchants  and  insurers,  as  well  as  of  shipowners,  that  ships 
and  cargoes  when  in  danger  of  perishing  should  be  saved ;  and  consequently 
that,  as  matter  of  policy,  the  same  latitude  should  be  allowed  in  respect  of 
the  saving  of  property  as  of  life,  were  it  not  that  the  law  has  provided 
another,  and  a  very  adequate,  motive  for  the  saving  of  property,  by  securing 
a  liberal  proportion  of  the  property  saved  to  the  salvor — a  proportion  in  which 
not  only  the  value  of  the  property  saved,  but  also  the  danger  run  by  the  salvor 
to  life  and  property,  is  taken  into  account,  and  in  calculating  which,  if  it  be 
once  settled  that  the  insurance  will  not  be  protected,  nor  the  shipowners  free 
from  liability  in  respect  of  loss  of  caigo,  the  risk  thus  run  will,  no  doubt,  be 
included  as  an  element  It  would  obviously  be  most  unjust  if  the  shipowner 
could  thus  take  the  chance  of  highly  remunerative  gain  at  the  risk  and  possible 
loss  of  the  merchant  or  the  insurer,  neiiktr  of  whom  derive  any  benefit  from  the 
preservation  of  the  property  taved^ 

t  "Art  751  of  the  German  General  Mercantile  Law  states  (translation)  : 
*  When  a  ship  or  its  cargo  are  either  wholly  or  in  part  salved  or  preserved  by 
another  ship,  then  the  amount  awarded  for  salvage  or  assistance  Is  divided 
between  the  owner,  the  master,  and  the  rest  of  the  crew  of  the  other  ship, 
unless  it  shall  have  been  otherwise  specially  agreed  between  them,  in  such 
proportion  that  the  owner  shall  take  one  half  the  master  one  quarter,  and  the 
rest  of  the  crew  the  other  one  quarter/ 
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With  liberty^  in  case  the  ship  shall  put  into  a  port  of  refuge  for 
repair  y  to  tranship  the  goods  to  their  destination  by  any  other 
steamer, 

'*  The  wording  of  this  clause  is  not  chosen  happily.  Why  should 
a  transhipment,  without  the  assent  of  the  parties  interested  on 
the  cargo,  be  allowed  to  take  place  only  in  case  tlie  vessel 
puts  into  a  port  of  distress,  and  not  when  the  vessel  is  stranded 
and  cannot  be  got  oflf?  Furthermore,  why  is  it  stated  in  the 
clause  that  the  vessel  must  have  put  into  a  port  for  the  purpose 
of  repairs  ?  Doubtless  it  is  not  intended  to  except  the  case,  when 
at  an  intermediary  port,  not  put  into  for  the  purpose  of  repairs, 
any  damage  occurs  by  accident  to  the  vessel 

*'  I  recommend  instead  of  the  above  the  following  clause : — 

'* '  With  liberty,  in  cases  of  distress  after  the  commencement  of 
the  voyage,  to  tranship  the  goods  to  their  destination 
by  any  other  steamer.' 

''  The  permission  to  tranship  is  not  intended  to  apply  to 
casualties  which  happen  before  the  commencement  of  the  voyage, 
as  in  such  a  case  the  owner  is  in  a  position  to  arrange  with  the 
shippers  of  the  cargo  for  the  transhipment  by  another  vessel 

*'  Information  of  the  choice  of  another  bottom  is  of  great  im- 
portance to  the  parties  interested  on  the  cargo,  in  order  to  report 
to  their  underwriters,  who,  in  their  turn,  for  the  sake  of  carrying 
on  their  business  in  an  orderly  way,  cannot  dispense  with  the 
notice  in  question. 

''Act  of  God. 

"  The  meaning  of  this  expression  is  probably  not  sufficiently 
understood  to  enable  it  without  further  explanation  to  be  sub- 
mitted as  a  guide  for  all  nations.  Sometimes  it  includes  only 
the  consequences  of  unavoidable  natural  occturrences,  but  excludes 
every  human  act ;  *  at  another  time  every  accidental  occurrence 

*  '"  Act  of  God '  includes,  presomabljr,  inundations,  storms,  tempests, 
lightnings,  the  sudden  fury  of  the  elements,  earthquakes,  and  sudden  death  of 
living  things  by  internal  disease.  It  would  not  by  the  English  law  include 
robbery  by  force  or  by  pirates,  or  fire  caused  otherwise  than  by  lightning 
('  The  Law  of  Merchant  Shipping,'  by  James  T.  Foard,  p.  374). 
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• 

which  could  not  be  prevented  by  ordinary  human  foresight  is 

understood  thereby.* 

"  It  appears  also  questionable  whether  the  expression  '  Act  of 

God'  is  equivalent  to  that  used  in  most  continental  codes,  viz,, 

vis  majoTy  force  majeure^  kohere   GewaitA'     In  order  to  avoid 

all  these  doubts  and  various  interpretations,   I   only  see  one 

way,  and  that  is  to  paraphrase  the  expression  '  Act  of  God '  as 

follows : — 

" '  Calamities  firom  some  overwhelming  power  which  cannot 
be  guarded  against  by  ordinary  exertions  of  human  skill  and 

prudence/ 

"  Barratry  of  the  master  and  mariners. 

**  The  word  barratry  has  an  entirely  different  meaning  in  the 
laws  of  various  countries.  In  England  only  a  malevolent  act  of  the 
captain  and  crew,  in  as  far  as  the  latter  could  not  be  prevented 
by  the  better  supervision  of  the  captain,  is  understood  thereby4 
According  to  the  laws  of  the  United  States  of  North  America, 
the  intention  of  doing  wrong  is  no  longer  an  indispensable  pre- 
simiption  in  order  to  meet  the  legal  meaning  of  barratry.^    In 

*  "  Generally  the  term  is  equiyalent  to  that  of  *  perils  of  the  sea,'  which  ia 
limited  to  calamities  from  some  overwhelming  power  which  cannot  be  guarded 
against  by  ordinary  exertions  of  human  skill  and  prudence  (Foard,  p.  373). 
From  a  judgment  of  the  German  Reichsoberhandelsgericht  (Commercial 
Superior  Court  of  Appeal),  toL  viii.  p.  3a  Under  higher  power  (hohere 
Gewalt)  must  be  understood  to  mean  that  occurrence  to  obviate  which  all 
measures  that  could  be  adopted  would  be  futile. 

t  " '  Act  of  God*  is  much  less  comprehensive  than  'accident,'  'the  cm 
foriuti^*  or  '  vis  dhnna  '  or  '  major '  of  the  civilians. 

X  *^ Barratry  of  the  Matter  is  any  act,  with  criminal  intent,  committed  by  the 
master  of  a  vessel  in  violation  of  his  duty  to  the  shipowner.  The  essence  of  a 
barratrous  act  is  conscious  misdoing,  for  without  that  element  no  error  or 
oommisaon,  however  gross,  will  be  held  to  constitute  barratry  (Chas.  McArthur, 
p.  51).  Barratry  of  the  Mariners  includes  every  act,  with  criminal  intent, 
committed  by  the  crew,  in  violation  of  their  duty  to  the  shipowner,  which  the 
latter  or  his  representative,  the  master,  could  not,  by  the  exercise  of  ordinary 
vigilance  or  energy,  have  prevented  (Chas.  McArthur,  p.  53). 

j  "  The  extreme  violation  of  duty  or  gross  negligence  might  be  barratrous, 
although  committed  without  fraud  or  intentional  wrong,  and  with  no  purpose 
of  personal  gain,  and  with  no  desire  to  injure  any  one  (Parsons,  i.  p.  568). 
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Spain  *  and  in  France  f  every  carelessness  an(}  each  slight  neglect 
is  looked  upon  as  barratry.  To  relieve  the  owner  of  his  liability 
to  sach  an  extent  as  is  done  by  the  last-mentioned  laws  is^not  at 
all  intended  here,  so  that  a  clearer  wording  appears  highly 
necessary. 

"  Thieves. 

''This  word  requires  also  explanation,  as  it  has  an  entirely 
different  meaning  according  to  the  law  interpreting  it.  In  Eng- 
land X  forcible  theft  is  understood  thereby ;  in  the  United  States 
of  North  America  §  and  in  Germany  secret  theft  is  also  included. 

"  Ship  not  answerahlt  for  decay^  putrefaction^  change  of  character^ 
drainage  or  leakage^  arising  from  the  nature  of  the  goods  shipped^ 
or  the  insufficiency  of  the  packages. 

"  The  above  wording  is  unhappily  chosen  in  as  far  as  the  two 
general  expressions,  *  nature  of  the  goods  *  and  '  insufficiency  of 
the  packages,'  follow  the  description  of  the  damages  enumerated 
under  these  two  headings,  while  it  appears  to  be  more  to  the 
point  to  exclude,  first  of  all,  responsibility  for  both  descriptions  of 
damage,  and  then  to  bring  the  definition  in  by  way  of  explanation. 
As  the  clause  reads  now,  it  might  be  objected  that  the  shipowner 
is  only  free  from  all  responsibility  for  decay,  putrefaction,  change 
of  character,  drainage  and  leakage  in  as  far  as  the  damage  has 

*  "  Bajo  la  denominacion  gen^rica  de  barater^  se  comprenden  los  diversos 
delitos  que  cometen  los  capitanes,  patrones  6  pilatos;  pero  en  sentido  mas 
estr^cto,  abrazan  todo  dolo,  fraude  6  negligencia  en  que  incurra  el  capitan  6 
eqnipaje  de  la  nave  (Pedro  Gomez  de  la  Serna  y  Jose  Reus  y  Garcia,  p.  307). 

t  "  II  faut  entendre  ici  par  ce  mot  (baraterie),  m6me  les  fautes  excmptes.de 

>dol,  rimp^tie  et  la  n^ligence  ('  Hoechster/  p.  764). 

-  X  "The  meaning  of  this  term  is  confined  to  robbery  accompanied  with 

violence,  iatrocintum^  as  it  is  called,  and  does  not  extend  to  secret  theft,  or 

furtumt  which  it  is  considered  might  be  prevented  by  the  exercise  of  ordinary 

vigilance  on  the  part  of  those  in  charge  of  the  vessel  (Chas.  McArthur,  p.  47). 

§  "  In  American  Insurance  Company  v.  ByranQi  Hill,  25  ;  26  Wend.  S63X 
it  was  held  both  by  the  Supreme  Court  and  by  the  Court  of  Error,  that  the 
word  *  theft '  did  not  necessarily  mean  only  a  stealing  by  violence,  but  would 
also  include  a  simple  larceny  (Parsons,  u  p.  565). 
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been  caused  to  the  goods  by  '  the  nature  of  the  goods/  or  '  insuf- 
ficiency of  the  packages/  but  would  be  liable  if,  for  example, 
'  diminution  of  quantity,'  which  is  not  enumerated,  had  happened 
in  consequence  thereof.  I  therefore  propose  the  following  clause  : 

'**Not  answerable  for  any  damage  arising  through  loss  or  injury 
caused  by  the  nature  of  the  goods,  as  by  vice  propre^  by 
diminution  in  quantity,  by  ordinary  leakage,  breakage,  &c, 
or  by  such  defective  packing  as  could  not  have  been  noticed 
externally.' 

"  The  expression  vice  prqpre  adopted  by  me  includes  decay, 
putrefaction,  change  of  character,  and  goes  even  further.  It  is 
also  desirable  to  exclude  ordinary  leakage  only,  as  circumstances 
might  arise  where  extraordinary  leakage  has  been  caused  by  the 
shipowner  or  his  servants,  as  for  example,  through  bad  stowage, 
and  for  such  loss  the  shipowner  must  be  held  responsible. 

''Finally,  it  seems  better  to  say:  ^  such  defective  packing  as 
could  not  have  been  noticed  externally^'  instead  of '  insufficiency  of 
the  packages.'  True,  at  the  commencement  of  the  Bill  of  Lading 
it  is  stated :  '  shipped  in  good  order  and  condition/  from  which  it 
must  be  concluded  that  the  packing  was  found  in  good  condition ; 
but  it  can  do  no  harm  if  in  this  place  it  is  expressed  clearly  and 
distinctly,  and  without  reference  to  other  clauses,  what  is 
meant 

"  Ship  not  liable  for  breakage  ofglass^  earthenware^  or  china. 

''Should  the  wording  recommended  by  me  of  the  preceding 
clause  be  adopted,  then  the  clause  now  under  discussion  is  super- 
fluous, as  I  have  included  the  word  '  breakage '  above,  and  it 
therefore  applies  to  all  goods  which,  owing  to  their  nature,  and  in 
consequence  of  defective  packing,  which  could  not  be  distinguished 
externally,  are  subject  to  breakage.  This  is  also  fair  and  just  to 
the  shipowner,  who  does  not  want  to  be  covered  only  for  glass, 
earthenware,  or  china. 
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^''Not  accouf liable  for  goods  of  any  description  which  are  above  the 
value  of  lool.  per  package^  unless  the  value  be  herein  eo^essed 
and  a  special  ap'eement  made^  nor  for  gold^  silver ^  bullion^  specie^ 
documents^  jewellery^  pictures^  embroideries^  or  works  of  art^  silks^ 
furs^  china^  watches  or  clocks^  unless  bills  of  lading  are  signed 
therefor^  with  the  value  therein  expressed^  and  a  special  agreement 
be  made, 

*'  This  clause  is  probably  adopted  from  a  similar  sentence  in  the 
English  Common  Carrier's  Act,  but  as  regards  this  Bill  of  Lading 
it  seems  questionable  to  specify  too  specifically.  It  might  be 
much  better  to  adopt  a  general  expression  which  includes  all  the 
valuable  objects  named,  viz. — 

'* '  Not  answerable  for  precious  goods,  specie,  and  valuable  docu- 
ments, unless  the  description  or  the  value  of  the  articles 
were  declared  to  the  master  at  the  time  of  shipment' 

"I  lay  stress  on  the  word  *^'  and  it  should  therefore  be 
sufficient  if,  in  accordance  with  Art  608  of  the  General  German 
Commercial  Code,  either  the  valuable  quahty  or  the  value  is  given 
in  figures  and  money. 

^^  Goods  once  shipped  cannot  be  taken  away  by  the  shipper  except  upon 
payment  of  full  freight^  together  with  the  expenses  of  landing  them 
and  compensation  for  any  damages  sustained  by  the  owners  through 
such  taking  away, 

"  In  accordance  with  'Art  594  of  the  German  Commercial 
Code  *  the  landing  charges  of  the  goods  are  usually  included  in 
the  freight,  and  it  would  therefore  be  unfair  in  the  above  case 
to  charge  the  shipper  with  the  entire  expense  of  the  discharge. 
It  would  be  right,  however,  that  the  shipper  should  pay  any 

*  ^*Ari,  594. — In  default  of  an  agreement  to  the  contrary,  or  of  other  regu- 
lations at  the  port  of  discharge,  or,  if  none  exist,  then  of  other  local  customs, 
the  expenses  of  unloading  out  of  the  vessel  are  to  be  borne  by  the  shipowner, 
but  all  other  expenses  relating  to  the  discbarge  are  to  be  borne  by  the  con- 
signees of  the  cargo. 


(61) 

extra  costs  caused  by  discharging  the  goods  at  any  other  place 
than  that  of  their  destination. 

''  The  loss  which  is  caused  to  the  shipowner  by  the  pxemiture 
dissolution  of  the  contract  of  affreightment  arises  probably  merely 
out  of  the  detention  attendant  upon  re^ischarging^  and  it  may  be  useful 
to  render  the  clause  more  precise.  According  to  German  law 
(Art  583),  there  is  included  in  the  damage  caused  by  the  de- 
tention— besides  the  charges  incurred  through  the  detention  in 
the  port  of  discharge  by  the  shipowners,  such  as  port  dues, 
victualling,  and  wages  of  crew— every  other  positive  damage 
which  has  been  caused  to  the  shipowner,  because  he  has  not 
brought  the  vessel  with  its  cargo  to  the  port  of  destination.  In 
this  is  included  the  charges  for  taking  in  ballast,  if  the  shipowner, 
owing  to  a  charter  already  executed,  is  obliged  to  go  to  that  port 
in  order  to  take  in  a  new  cargo ;  also  any  forfeit  which  may  have 
become  due  owing  solely  to  the  fact  of  the  shipowner  not  having 
been  able  to  fulfil  another  charter  in  time  (for  example,  frost 
setting  in  in  the  meantime). 

''On  the  other  hand,  the  liability  of  the  charterer  does  not 
include  the  making  good  the  loss  of  any  profit  which  may  occur 
to  the  shipowner  in  consequence  of  the  discharge  and  the  taking 
in  of  ballast,  and  the  delay  in  arriving  at  the  port  of  destination 
resulting  therefix>m,  preventing  use  being  made  of  favourable 
circumstances  for  the  closing  of  new  charters.  (Minutes  of  the 
German  Commercial  Law  Conference,  p.  2451.) 

"  I  propose,  therefore,  to  say  after  '  full  freight ' — 

« '  Together  with  the  additional  expenses  incurred  by  the  un- 
loading, and  to  indemnify  the  shipowner  for  the  positive 
and  direct  loss  caused  by  the  delay.' 

'*  If  it  is  desired  to  protect  the  shipowner  still  further,  the 
following  may  be  added  to  the  preceding  sentence : — 

*^  *  The  shipowner  is  not  obliged  to  alter  the  voyage  or  to  run 
into  a  port  for  the  purpose  of  such  unloading  of  the 
goods.' 
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"//r  case  the  ship  shall  be  prevented  from  reaching  her  destination  by  ice 
,  .  ,  .  the  master  or  owners  may  discharge  the  goods ^  all  expenses 
thereby  incurred  upon  the  goods  to  be  borne  by  the  owners  or 
receivers  thereof. 

"A  mere  'temporary'  stoppage  of  navigation  through  *ice' 
can  surely  not  be  sufficient  reason  to  entitle  the  shipowner'  to 
discharge  the  goods  on  the  way  at  the  cost  of  the  party  concerned, 
after  the  commencement  of  the  voyage,  and  then  place  them  at 
his  disposal  against  pajonent  of  the  charges.  Not  one  of  the 
Commercial  Codes  in  existence  has  made  such  a  large  concession 
to  the  shipowners,  and  I  recommend  that  the  word  *ice'  be 
struck  out 

"  Ship  to  have  a  lien  on  all  goods  for  payment  of  freight  and  charges^ 

whether  payable  in  advance  or  not 

"  It  seems  necessary  in  the  first  instance  to  ascertain  how  far 
the  existing  English  law  would  be  altered  by  the  above  clause, 
and  further,  what  new  law  would  thereby  be  created. 

"  The  shipowner  in  England  has  already  a  lien  for  the  freight 
earned  by  him.*  On  the  other  hand,  he  has  not  this  lien  for 
freight,  the  pa)rment  of  which  is  independent  of  the  actually  com- 
pleted transport  of  the  goods  to  the  port  of  destination.t  The 
final  sentence  of  the  clause,  '  whether  payable  in  advance  or  not,' 
creates,  therefore,  new  law.  The  same  object  is  presumably 
intended  to  be  obtained  by  the  words  *  and  charges,'  as  up  to  the 
present  no  lien  exists  in  England  for  demurrage,  nor  for  pilotage  or 

*  "  The  lien  on  the  goods  carried,  as  a  security  for  the  freight  and  to  en- 
force its  payment,  seems  as  old  and  as  well-established  as  the  right  to  the 
payment  itself  ('  Treatise  on  the  Law  of  Merchant  Shipping,*  by  James  T. 
Foard,  p.  313).  In  England  it  has  been  held  that  the  master  may  detain  any 
part  of  the  merchandise  for  the  freight  of  all  that  is  consigned  to  the  same 
person  (Foard,  p.  315). 

t  "  Lien  arises  by  operation  of  law,  and  is  implied  as  to  frei^t  as  a  term 
annexed  ;  bat  when  there  has  been  an  express  antecedent  bargain  fixing  the 
date  and  place  for  payment,  irrespective  of  the  carriage,  or  any  term  which  is 
repugnant  to  the  contract  of  freight,  the  lien  does  not  arise,  liios  any  bargain 
for  the  payment  of  the  freight  in  any  event,  as  upon  goods  lost  or  not  lost,  or 
for  its  prepayment  upon  a  fixed  date,  b  sufficient  to  destroy  it  (Foaid,  p.  315). 
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harbour  dues,*  nor,  finally,  for  any  advances  and  charges  forward.! 
There  remains  only  the  question  whether  it  really  is  the  intention 
to  include  the  expenses  here  enumerated,  without  exception, 
amongst  the  '  charges '  mentioned  in  the  above  clause. 

"  German  law  gives  to  the  shipowner  a  right  of  distraint  (not 
a  lien)  for  demands  arising  out  of  the  contract  of  affreightment4 
and  the  goods  retained  in  pledge  may,  on  request  to  this  effect, 
be  sold  by  order  of  the  Court§  On  the  other  hand,  goods  liable 
to  contribute  to  general  average,  salvage  and  assistance  charges, 
and  bottomry,  may,  according  to  German  law,  be  merely  re- 
tained ||   The  Belgian  law  decides  the  question  under  discussion  in 

• 

*  **  Goods  actually  brought  by  a  ship  canoot  be  detained  for  demoirage,  nor 
for  pilotage,  wharfage,  or  port  charges,  although  the  freighter  may  have 
engaged  to  pay  them  (Foard,  p.  315). 

t  "  The  carrier  by  general  ship  in  America  has  a  lien  for  advance  and  money 
paid  to  others  for  stowage,  and  freight  unpaid,  a  privilege  which  could  only 
be  obtained  in  England  by  express  contract,  notice,  or  usage  (Foard,  p.  321). 

X  **Art,  624. — A  shipowner  has  a  right  of  distraint  {/fandrecki)  upon  the 
goods  for  the  claims  mentioned  in  Art  615. 

**  The  right  exists  as  long  as  the  goods  are  retained  or  deposited ;  it  remains 
in  force  even  after  the  delivery,  if  it  is  legally  enforced  within  thirty  days  after 
the  completion  of  such  delivery ;  it  ceases,  however,  as  soon  as,  previous  to  its 
judicial  enforcement,  the  goods  pass  into  the  custody  of  a  third  i>arty  who  does 
not  hold  them  on  behalf  of  the  consignee. 

**Art,  615. — By  taking  delivery  of  the  goods,  the  consignee  becomes  liable  to 
pay  the  freight  and  all  other  charges  in  conformity  with  the  contract  of 
affreightment  or  the  bill  of  lading,  on  the  basis  of  whidi  the  delivery  b  effected, 
and  further  to  pay  demurrage,  if  any,  to  refund  Customs  duties  and  other 
advances,  and  to  fiUiil  any  other  obligations  devolving  upon  him.  The  ship- 
owner shall  deliver  the  goods  to  the  consignee  on  payment  of  the  freight  and 
on  fulfilment  of  all  other  obligations. 

§  **Art,  626.—  As  long  as  the  lien  of  the  shipowner  exists,  the  law  court  may, 
at  his  request,  decree  that  the  whole  or  a  proportionate  part  of  the  goods  be 
sold  by  public  auction  for  the  satisfaction  of  his  claims.  The  shipowner  may 
exercise  the  right  also  against  the  other  creditors  and  thea  ssignee  of  any  bank- 
rupt proprietor  of  the  goods.  Before  the  decree  of  sale  is  issued,  the  court 
shall  give  the  interested  parties,  in  case  they  are  present  at  the  place,  an 
opportunity  to  be  heard  respecting  such  request  of  sale. 

I  *^Art,  616. — The  shipowner  is  not  bound  to  deliver  the  goods  before  the 
amount  due  from  the  same  for  general  average,  salvage,  assistance,  or  bottomry 
have  been  paid,  or  security  given  for  the  same.  If  a  bottomry  bond  has  been 
given  for  account  of  the  shipowners,  the  above  regulation  holds  good  in  spite 
of  the  obligation  of  the  shipowner  to  free  the  goods  from  their  liability  to  the 
bottomry  before  they  are  delivered. 
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aaother  manner,  as  although  it  does  not  allow^  the  captain  to 
retain  the  goods  in  the  vessel,  he  may  deposit  them  with  third 
parties  until  the  freight  is  paid.*  I  doubt  whether  the  point  in 
question  will  adapt  itself  to  a  uniform  settlement,  and  would 
submit  whether,  for  example,  according  to  German  law,  it  would 
in  fact  be  permissible  to  substitute  by  private  contract  a  lien 
in  place  of  the  right  of  distraint  provided  for  by  Art.  624  of  the 
German  Code. 

*'*'If  the  ship  is  able  to  carry  the  goods  to  their  destination^  but  thegoods^ 
by  reason  of  damage  sustained  by  their  own  nature^  are  not  fit  to 
be  carried  all  the  way^  ,  ,  .  the  ship  shall  be  entitled  to  a  pro  raid 
freight 

"  It  has  already  been  stated  in  the  draft  Bill  of  Lading  that  the 
owner  should  not  be  answerable  for  damage  arising  out  of  the 
nature  of  the  goods,  and  as  a  further  consequence  of  this  clause, 
it  appears  to  me  necessary  to  add  that,  in  spite  of  the  loss,  or  by 
reason  of  the  sale  of  such  goods  on  the  voyage,  full  freight,  and  not 
merely  distance  freight,  is  payable.  Instead  of  the  above  clause 
I  would  insert  the  following  in  the  draft : — 

"  *  Notwithstanding  any  non-delivery,  the  freight  must  be  paid 
for  goods  that  have  been  lost  in  consequence  of  their 
natural  condition.' 

^^  Full  freight  is  due  on  damaged  goods^  but  the  consignee  is  at  liberty 
to  abandon  his  entire  consignment  for  the  freight  on  it,  provided 
he  elects  to  do  so  before  taking  delivery, 

"  This  clause  is  in  contradiction  to  nearly  all  existing  mercantile 
codes,t  and  its  adoption  cannot  be  expected,  so  that  I  am  of 
opinion  it  should  be  struck  out 

*  ^^Art,  79.  — Le  capitaine  ne  pent  retenir  les  marchandises  dans  son  navire 
lante  de  payment  de  son  fret 

*'  U  pent,  dans  le  temps  de  la  d^chaxge,  demander  le  d^pdt  en  mains  tierces 
jusqu'an  payement  de  son  fret. 

t  **ArL6iT, — The  shipowner  is  not  obliged  to  accept  the  goods  in  payment 
for  the  freight,  whether  they  are  spoiled  or  damaged,  or  not.  When,  however. 
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"  Nofrdght  is  due  on  any  increase  in  bulk  or  weight  carried  by  the 

absorption  of  water  during  the  voyage, 

"  How  is  the  freight  account  to  be  made  up  if  during  the  voyage 
the  goods  have  lost  weight  ?  This  question  in  my  opinion  cannot 
be  shelved,  and  it  remains  to  be  finally  decided  whether  the  weight 
of  the  goods,  when  shipped  or  when  delivered,  is  to  be  adopted  for 

yessek  filled  with  liquids  have  leaked  during  the  course  of  the  voyage  to  such 
an  extent  that  they  have  become  either  altogether  or  for  the  most  part  empty, 
they  may  be  left  to  the  shipowner  in  payment  of  the  freight  and  of  his  other 
claims  (Art  615).  By  an  agreement  that  the  shipowner  is  not  answerable  for 
leakage,  or  by  the  clause  '  Free  from  leakage,'  such  right  is  not  prejudiced, 
but  it  ceases  altogether  as  soon  as  the  packages  have  passed  into  the  custody 
of  the  consignee.  Should  the  freight  have  been  fixed  in  a  lump  sum,  and  only 
some  packages  totally  or  for  the  most  part  emptied,  they  can  be  left  to  the 
shipowner  in  proportionate  payment  of  the  freight  and  of  his  other  claims. 

**  French  Law^  Art,  310. — Le  chargeur  ne  pent  abandonner  pour  le  fret  les 
marchandises  diminu^es  de  prix»  on  d^terior^  par  leur  vice  propre  ou  par 
cas  fortuit  Si  toutefois  des  futailles  contenant  vin,  huile,  miel  et  antres 
liquides,  ont  tellement  couU  qu'elles  soient  vides  ou  presque  vides,  les  dites 
futailles  pourront  6tre  abandonn^s  pour  le  fret 

**  Belgian  Law,  Art,  77. — Le  chargeur  ne  peut  abandonner  pour  le  fret  les 
marchandises  diminute  de  prix,  ou  d^t^rior^es  par  leur  vice  propre  ou  par  cas 
fortuit  Si  toutefois  des  futailles  contenant  vin,  huile,  miel  et  autres  liquides, 
ont  tellement  coul^  qu'elles  soient  vides  ou  presque  vides,  les  dites  futailles 
pourront  dtre  abandonn^es  pour  le  fret 

"  Dutch  Law,  Art,  497. — De  inlader  kan,  in  geen  geval,  de  goederen  voor  de 
vracht  abandonneren.  Echter  kunnen  vaten,  met  vloeibare  stofTen  gevuld 
geweest  en  gedurende  de  reis  gehed  of  bijna  ledig  geloopen  zijnde,  voor  de 
vracht,  avarij  en  onkosten,  geabandonnecrd  worden. 

"  Spanish  Law,  Art,  79a— No  puede  ser  obligado  el  fletante  i  redbir  en 
pago  de  fletes  los  efectos  del  cargamento,  est^n  6  no  averiados,  pero  bien 
podrdn  abandonarle  los  cargadores  por  el  fiete  los  liquidos,  cuyas  vasijas  hayan 
perdido  mis  de  la  mitad  de  su  contenida 

**  Portuguese  Law,  Art,  1542.— O  carregador  nSo  poderi,  em  caso  algum, 
abandonar  as  fazendas  ao  frete.  Todavia,  se  as  vasilhas  com  liquidos 
vertessem  durante  a  viagem,  de  maneira  que  se  achassem  vazias  ou  quasi 
vadas  as  vasilhas,  poderfto  ser  abandonadas  ao  frete,  avaria  e  despesas. 

**  Nanvegian  Law,  s.  67.— Flydende  varer  har  man  Ret  til  at  overlave Skip- 
peren  for  Fragten,  naar  mere  end  Halvdelen  af  Indholdet  er  ndbekket. 
Denne  Ret,  der  gjadder  for  hvert  enkelt  kar,  gaar  dog  tabt,  dersom  den  ikke 
benjttes,  forend  Vareme  ere  modtagne.  Heller  ikke  finder  den  Anvendelse, 
forsaavidt  Skipperen  ved  Indladniogen  har  gjort  opmaerkson  paa,  at  Fadet 
ikke  var  forsvarligt  og  derom  gjort  Anmaerkning  paa  Connossementet, 
Udenfor  de  Tilfaelde  der  ere  nseonte  i  denne  og  i  den  nsestforegaaende  §. 
Kunne  Vareme  ikke  paatvinges  Skipperen  istedet  for  Fragten." 

F 


(    66    ) 

the  purpose  of  the  freight  settlement  According  to  English  law  * 
the  weight  shipped  would.be  taken,  so  that  the  above  clause  does 
not  appear  to  be  required  for  the  English  freight  The  German 
law — when  no  Bill  of  Lading  has  been  signed — is  exactly  contrary 
to  the  English ;  f  but  if  a  Bill  of  Lading  has  been  issued,  then 
according  to  German  law  the  weight  given  therein  is  undoubtedly 
binding,  and  the  shipper  is  not  allowed  to  prove  that  the  Bill  of 
Lading  quantity  is  too  low,  nor  the  consignee  to  show  that  it  is  too 
higb.J 

''  In  order  to  obtain  a  proper  basis  for  the  discussion  of  this 
question  during  the  next  Congress,  I  would  suggest  that  the  above 
clause  be  struck  out,  and  in  its  place  the  contents  of  Art  658  of 
the  German  Commercial  Code  be  adopted. 

"  In  the  event  of  claims  for  short  delivery  when  the  ship  reaches  her 
destination^  the  price  to  be  the  market  price  at  the  port  of  destination 
on  the  day  of  the  shifs  reporting  at  the  Custom  JSbuse,  less  all 
charges  saved, 

''The  clause  only  gives  the  amount  of  damage  if  the  vessel 
arrives  at  her  port  of  destination^  but  not  when  the  voyage  has 
been  ended  somewhere  else.  In  order  to  settle  this  point  also,  I 
propose  to  add  the  following  to  the  above  clause  : — 

<<  <  When  the  port  of  destination  is  not  reached,  then  is  taken  in 
its  stead  the  place  where  the  voyage  ends ;  or  if  it  ends  by 
the  loss  of  the  ship,  then  the  place  to  which  the  goods  may 
be  brought  in  safety.' 

*  '*  The  rule  ordinarily  established  is,  that  the  quantity  at  the  time  of  ship- 
ment, as  represented  by  the  bill  of  lading,  is  that  for  which  freight  has  to  be 
paid  (Foard,  p.  323). 

t  **Art,  621. — When  the  freight  has  been  stipulated  for  measure,  weight,  01 
quantity,  it  shall,  in  doubtful  cases,  be  considered  that  the  measure,  weight,  or 
quantity  delivered,  not  that  taken  in,  shall  decide  the  amount  of  freight  due. 

{  "  Art,  658. — In  case  the  freight  has  been  stipulated  by  number,  measure, 
or  weight,  and  when  such  number,  measure,  or  weight  has  been  stated  in  the 
bill  of  lading,  such  statement  shall  be  taken  as  the  basis  for  the  calculation  •f 
the  freight,  unless  the  bill  of  lading  contains  a  provision  to  the  contrary.  The 
words  'number,  measure,  weight  unknown,'  or  others  to  the  same  effect, 
are  not  considered  to  be  such  provisions  to  the  contrary. 
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^*  Instead  of  the  time  wAcn  tht  vessel  is  reported  at  the  Custom 
House^  it  would  be  more  correct  to  choose  the  time  when  '  the 
discharge  of  the  vessel  has  been  commenced,'  as  the  cargo  owner 
is  to  be  placed  in  the  same  position  as  if  the  voyage  had  been 
accomplished  and  he  had  received  his  goods.  He  can,  however, 
only  dispose  of  his  property  when  the  vessel  is  ready  to  discharge, 
and  not  at  the  time  when  it  is  reported  at  the  Custom  House. 

"  Finally,  I  would  recommend  to  the  Honorable  Committee  of 
the  Association  to  have  the  observations  received  on  the  subject  of 
a  general  Bill  of  Lading  printed,  in  order  that  those  who  attend  the 
Liverpool  Congress  may  be  in  a  position  to  study  the  matter,  and 
this  might  help  materially  to  shorten  the  proceedings  in  Liverpool 

R.  Ulrich, 
"  Secretary  General  of  the  International  Underwriter^ 

Association^  Berlin, 

"  Besides  these  Reports,  suggestions  and  opinions  have  also 
been  received  to  the  following  effect : — 

''  Mr.  Reinhold,  of  Calcutta,  disapproves  of  the  extensive  use  of 
exemption  clauses  in  Bills  of  Lading,  which  the  Liverpool  Committee 
seek  to  introduce :  he  considers  that  if  such  additional  risks  are 
thrown  upon  merchants,  they  will  combine  and  seek  compensation 
in  a  reduction  of  rates  of  freight.  He  supports  this  opinion  by 
stating  the  fact,  that  in  the  Calcutta  trade  steamships  obtain 
about  five  to  ten  shillings  per  ton  less  than  sailing  vessels,  a  short 
and  simple  form  of  sailing  ship  Bill  of  Lading  being  in  use,  while 
the  steam  traffic  is  still  carried  on  under  Bills  of  Lading  diverse  and 
containing  many  exceptions. 

''  He  submits  to  the  Conference  this  agreed  form  of  sailing  ship 
KIl  of  Lading  which  was  recently  settled  by  Calcutta  merchants  in 
London  (under  mandate  from  the  Calcutta  Chamber  of  Com- 
merce) with  the  London  Shipowners'  Society,  and  also  a  suggested 
form  of  steamship  Bill  of  Lading  drawn  up  by  a  elpedal  committee 
of  Calcutta  merchants. 

'*  The  following  are  the  forms  which  he  refers  to : — 
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"CALCUTTA  STEAMSHIP  BILL  OF  LADING,  'HOMEWARDS/ 

via  SUEZ  CANAL. 

•'If  quality  marks         ''  <§ihi|^e!b  in  good  ordcr  and  condition  by  of 

tTbeof  the^sa^  Calcutta  on  board  the  Steamship  whereof  is  Master  for 

size  as  the  lead-    ,.  .,  %    •         •       t       -w^  f  ^^   t 

ing  marks  and     this  present  Voyage  lying  in  the  Port  of  Calcutta, 

near  thereto  i 

and  if  such        and  bound  for  via  Suez  Canal,  with  liberty  to  dis- 

quality  marks 

ue  M»«rted  in  charge  and  receive  goods  and  passengers,  and  to  take  in  coal  or 

"o^  "*    -*  other  necessary  supplies  at  any  intermediate  port  or  ports,  on  the 

Matef  Buis  of  ^^^  routc ;  to  Sail  with  or  without  pilots,  and  to  tow  and  assist 

fbJiuv  aSS."  vessels  in  all  situations  of  disOress. 

with  shall  be 
signed  by  the 
Captain,  and  the 
steamer  shall  be 
responsible  for 

uie  corrert  being  marked  and  numbered  as  per  margin, 

goods.  2u^(]  iQ  i)e  delivered  in  the  like  good  order  and  condition  at  the 

aforesaid  Port  of  safe  and  clear  of  the  ship's  tackles, 

as  customary,  unto  or  to  his  or  their  assigns. 

"  (The  Act  of  God ;  the  Queen's  Enemies  ;  loss  or  damage 
from  fire  on  board,  in  hulk  or  craft  or  on  shore ;  any  neglect  or 
default  whatsoever  of  Pilots,  Master  or  Crew,  in  the  navigation  of 
the  ship  in  the  ordinary  course  of  the  voyage ;  and  all  and  every 
the  dangers  and  accidents  of  the  seas  and  rivers,  and  of  navigation 
of  whatever  nature  or  kind ;  Pirates,  Robbers  by  sea  or  land ; 
(but  not  pilfering,  petty  theft,  or  embezzlement)  restraint  of  Princes, 
Rulers  or  People ;  and  loss  or  damage  arising  from  the  machinery 
and  boilers,  excepted.)  Freight  to  be  paid  for  the  said  goods  at 
and  after  the  rate  of  per  Ton  of  delivered, 

subsequent  to  the  landing  thereof,  by  cash  (in  London  not  later 
than  thirty  days  after  the  ship's  reporting  at  the  Custom  House,  or 
upon  any  earlier  date  on  which  a  freight  release  may  be  required 
and  received  by  the  Consignee)  without  discount ;  but  otherwise 
subject  to  the  customary  mode  of  payment 

**  Average  as  accustomed. 

"  In  the  event  of  claim  for  short  delivery,  price  to  be  the 
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market  price  of  the  day  at  Port  of  dischaige  on  the  day  of  ship's 
reporting  at  the  Custom  House,  less  charges  and  brokerages. 

"  Weight,  Contents  and  Value  unknown. 

"  In  witness  whereof  the  Master  or  Agent  of  the  said  Steamship 
has  signed  Bills  of  Lading,  exclusive  of  the  Master's 

copy,  all  of  this  tenor  and  date,  one  of  which  being  accomplished, 
the  others  to  stand  void. 

"  Dated  at  Calcutta,  1 88 


"SAILING   SHIP  BILL   OF   LADING,  CALCUTTA    TO   UNITED 

KINGDOM, 

''  S^hippeb  in  good  order  and  condition  by  on  «•  irquaUtyrnvks 

board  the  ship  whereof  is  Master  for  this  present  ue  to  be  or  tS« 

lane  liM  %m  tho 

Voyage  lying  in  the  Port  of  and  bound  leading  maiks 

and  oondguous 
for  diereto :  and  if 

such  quality 
marics  are  in* 
■erted  in  the 
Shipping  noteSf 

being  marked  and  numbered  as  per  margin,  and  l^aoMlpced  by 
to  be  delivered  in  the  like  good  order  and  condition  at  the  afore-  £^hlffb am- 

.  J  Tk   _t     r  formity  there- 

Sai  d  Port  of  with  ihall  be 

tigned  by  the 

"  (The  Act  of  God ;  the  Queen's  Enemies ;  loss  or  damage  SS'Ihii'u  ** 
from  fire  on  board,  in  hulk  or  craft  or  on  shore ;  any  act,  neglect  Seconect de^ 
or  default  whatsoever  of  Pilots,  Master  or  Crew,  in  the  navigation  g^^^ 
of  the  ship  in  the  ordinary  course  of  the  voyage ;  and  all  and  every 
the  dangers  and  accidents  of  the  seas  and  rivers,  and  of  naviga- 
tion of  whatever  nature  or  kind  excepted).     Unto  or 
to  his  or  their  assigns.     Freight  to  be  paid  for  the  said  goods  at 
the  rate  of               without  discount,  but  otherwise  subject  to  the 
customary  mode  of  payment. 

'^Average  as  accustomed. 

"  In  the  event  of  claim  for  short  delivery,  price  to  be  the 
market  price  of  the  day  at  Port  of  discharge  on  the  day  of  the 
Ship's  reporting  at  the  Custom  House,  less  charges  and  brokerages. 
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"  Weighty  Contents  and  Value  unknown. 

''  In  witness  whereof  the  Master  or  Agent  of  the  said  Ship  has 
signed  Bills  of  Lading^  exclusive  of  the  Master's  copy,  all 

of  this  tenor  and  date,  one  of  which  being  accomplished,  the  others 
to  stand  void. 

''  JDaftd  at  Calcutta^  1 88 


"  Mr.  Theodore  C.  Engels,  Antwerp,  considers  the  principle  of 
allowing  pro  rat4  freight  unjustifiable.  He  thinks  that  the  liability 
of  shipowners  should  be  limited  to  a  greater  extent  than  it  is  in 
England,  and  for  various  reasons  he,  in  conjunction  with  most  of 
the  Antwerp  Local  Committee,  considers  that  a  uniform  Bill  of 
Lading  for  all  trades  is  not  desirable. 

"  Messrs.  Leeuw  and  PhiUppsen,  Antwerp,  who  are  represented 
on  the  Antwerp  Committee,  are  of  opinion  that  exceptions,  if 

« 

introduced  into  Bills  of  Lading,  would  receive  different  interpreta- ' 
tions  in  different  countries.  They  propose  that  a  Code  of 
International  Rules  should  be  drawn  up,  but  only  for  sUatn 
navigation,  plainly  explaining  the  rights  and  duties  of  the  parties 
interested,  the  Bjll  of  Lading  only  to  contain  a  reference  to  these 
International  Rules. 

''  Mr.  Hirschfeld,  London,  suggests  that  the  shipowner  should  be 
answerable  for  losses  through — '  Explosions,  bursting  of  boilers, 
etc.,  if  not  occasioned  by  stress  of  weather/  and  remarks  that  pro 
rati  freight  should  be  admissible  'if  the  goods  by  reason  of 
damage  sustained  or  of  their  own  nature  are  not  fit  to  be  carried 
all  the  way,  ^  if  the  goods  have  received  enhancement  of  value 
by  reason  of  their  partial  carriage.' 

'*  Colonel  Hill,  C.B.,  Cardiff,  proposes  that  protection  should  be 

given  to  the  shipowner  for  losses  caused  by  vermin,  that  being  a 

risk  entirely  beyond  his  control. 

''Charles  Stubbs, 

" Hm,  Secretary  to  the  Committee'^ 
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Mr.  Richard  Lowndes,  President  of  the  Liverpool  Chamber 
of  Commerce,  as  Deputy-Chairman  of  this  Committee  and  Chair- 
man of  the  Liverpool  Committee,  then  introduced  the  discussion 
on  this  subject  Having  suggested  that  the  Report  of  the  Liver- 
pool Committee  be  taken  as  read,  as  it  was  printed  and  in  the 
hands  of  the  Members,  he  continued : — 

*^  The  occasion  which  first  directed  the  attention  of  the  Liverpool 
Chamber  of  Commerce  to  the  subject  of  our  present  discussion 
arose  in  Calcutta.  A  memorial,  signed  by  the  leading  mercantile 
firms  of  that  city,  called  attention  to  a  practice  which  had  been 
creeping  in  of  introducing  new  clauses  into  Bills  of  Lading — 
clauses  which  the  memorialists  strongly  objected  to,  as  highly 
prejudicial  to  the  interests  of  merchants  or  shippers  of  cargo. 
To  resist  this  innovation  a  combination  of  merchants  was 
threatened.  The  situation  at  that  time — ^this  is  some  three  or 
four  years  ago,  if  I  remember  right — ^looked  a  little  menacing, 
particularly  for  the  owners  of  steamships ;  since  a  combination  of 
that  kind,  particularly  if  it  had  justice  and  reason  on  its  side, 
might  have  spread,  and  have  become— -one  cannot  say  to  what 
extent — ^formidable.  Our  attention  having  been  invited  to  this 
memorial,  a  Committee  of  our  Chamber — I  happened  to  be  a 
member  of  it — ^took  the  subject  into  consideration.  We  found  a 
somewhat  remarkable  state  of  things.  During  the  time  when 
steamships  had  gradually  been  supplanting  sailing  ships  in  the 
carrying  trade,  there  had  been  growing  up,  insensibly,  a  broad 
difference  in  the  conditions  under  which  goods  were  carried  by 
steamer  and  by  sailing  ship — a.  difference  brought  about  entirely 
by  means  of  special  clauses  in  the  steamship  Bill  of  Lading. 
This  difference  had  been,  and  indeed  still  was,  to  a  great  extent 
veiled,  or  rendered  less  noticeable,  by  the  judicious  liberality  of 
most  of  the  great  steamship  companies^  who  did  not  avail  them- 
selves in  practice  to  anything  like,  the  full  extent  of  the  immuni- 
ties which  their  special  clauses  gave  them ;  and  indeed  professed, 
as  a  rule,  to  hold  these  clauses  only  in  terrarem  against  unreason- 
able daims.    SdU,  that  difference,  those  immunities,  were  Uiere, 
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and  might  at  any  moment  be  enforced  to  the  full  extent,  or  the 
habit  of  enforcing  them  might  gradually  spread  While  this  was 
the  case  with  steamers,  the  sailing-ship  Bill  of  Lading  remained, 
for  the  most  part,  what  it  had  been,  I  suppose,  for  centuries 
before.  Another  somewhat  remarkable  fact — ^which  the  memorial 
I  have  spoken  of  brought  prominently  before  that  committee — 
was,  that  while  these  usurpations,  if  I  may  call  them  so,  on  the 
part  of  the  steamship  owners  had  aroused  no  active — or  at  best 
no  combined — opposition,  yet  the  moment  their  example  was 
followed  by  some  owners  of  sailing  ships,  there  was  an  outcry. 
The  Committee  1  have  spoken  of  were  led  to  consider,  somewhat 
attentively,  the  merits  of  this  as  yet  undeveloped  controversy. 
Representing,  as  our  Chamber  of  Commerce  does,  not  one  section 
of  the  commercial  community,  but  all — ^not  the  merchant  more, 
nor  yet  less,  than  the  shipowner — a  Committee  of  this  Chamber 
felt  itself  at  once  enabled  and  bound  to  consider  the  subject 
impartially.  The  result  was  that  this  Committee — or,  at  any  rate, 
some  members  of  it — ^arrived  at  these  two  conclusions :  first,  that 
there  was  a  necessity  for  some  reform  in  this  matter — a  reform  in 
which  not  only  the  shipowner,  but  likewise  the  owner  and  insurer 
of  the  cargo,  ought  to  have  a  voice ;  and  secondly,  that  there 
existed  a  clear  basis  for  such  reform  in  the  fact  that  while  the 
steamship  owners  had  good  reason  for  demanding  extensive 
changes  in  the  ordinary  form  of  Bill  of  Lading,  yet  the  changes 
they  had  introduced  certainly  went  too  far,  and  there  was  a  plain, 
reasonable  middle  course — ^applicable  alike  to  the  steamship  and 
the  sailing  ship — ^which  ought  to  give  satisfaction  to  all  parties 
concerned.  While  the  matter  was  at  this  stage,  there  took  place 
in  London  a  conference  between  certain  representatives  of  the 
two  parties  interested  in  the  trade  with  India — the  shipowners 
and  the  merchants ;  and  the  result  was  a  certain  compromise, 
which  goes  by  the  name  of  the  'Eastern  Trade  Bill  of  Lading' 
— a  compromise  so  far  satisfactory  that  I  understand  this  form  of 
Bill  of  Lading  is  now  practically  universal  in  the  trade  between 
this  country  and  India.  The  Eastern  Trade  Bill  of  Lading  no 
doubt  contains  many  excellent  provisions.     It  has,  indeed,  been 
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used  as  a  basis  for  constructing  the  common  fonn  to  which  your 
attention  is  to  be  invited  at  this  meeting.  But  it  cannot  be  said 
that  the  Eastern  Trade  Bill  of  Lading  deals  in  a  satisfactory 
manner  with  what  may  be  called  the  central  point  of  the  question 
or  problem  before  us.  It  was,  however,  at  least  a  temporary 
practical  removal  of  the  immediate  difficulty,  and  one  result  of 
its  adoption  was  that  the  Committee  I  have  spoken  of  did  not 
find  it  necessary  to  make  any  formal  report  to  the  Chamber  of 
Commerce.  I  must  now  come  more  directly  to  the  work  of  this 
Association — ^the  Association  for  the  Reform  and  Codification  of 
International  Law.  This  Association  has  for  some  years  been 
considering  how  to  deal  with  a  still  broader  question — the  ques- 
tion how  to  remove,  if  possible,  those  differences  between  the 
laws  of  one  country  and  another  which  concern  the  contract  of 
Affreightment  Those  differences  occasion,  to  say  the  least,  great 
practical  inconveniences,  if  not  hardships.  The  contract  of 
Affreightment  may  be  entered  into  between  an  English  shipowner 
and  English  shippers  and  owners  of  cargo ;  yet,  from  the  nature 
of  the  case,  the  mutual  rights  of  these  two  parties  may  necessarily 
have  to  be  settled  in  some  foreign  country,  and  therefore  by  laws 
the  nature  of  which  may,  perhaps,  be  unknown  to  the  two  parties 
interested ;  whence  ensue  results  which  can  hardly  by  any  possi- 
bility be  calculated  and  arranged  for  beforehand;  so  that  it 
becomes  really  impossible,  even  for  one  Englishman  contracting 
with  another,  to  make  a  fair  bargain ;  that  is  to  say,  any  bargain 
he  might  make  may,  by  causes  wholly  unforeseen — ^as  in  the  case 
of  a  ship  wrecked  or  disabled  at  some  intermediate  place — work 
out  unfair  results.  This  is  an  evil  which  it  certainly  was  worthy 
of  our  Association  to  attempt  to  remedy.  Last  year,  at  Cologne, 
the  suggestion  was  made  that  it  would  be  by  no  means  impracti- 
cable to  combine  these  two  objects — that  of  reforming  the  Bill  of 
Lading,  and  also  that  of  doing  away  with  the  differences  of  laws 
affecting  Affreightment — in  one  and  the  same  operation.  It  was 
thought,  indeed,  that  each  portion  of  this  work  would  assist  the 
other ;  so  that  it  would  be  really  easier  to  effect  a  complete  than 
a  partial  reform  in  this  matter.    If  there  could  only  be  framed  a 
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common  or  universal  Bill  of  Lading,  to  be  adopted  by  mutual 
consent,  and  if  this  Bill  of  Lading  should  contain  express  stipula- 
tions as  to  all  the  principal  points — ^points  few  in  number,  though 
very  important — as  to  which  the  sea  laws  of  different  countries 
were  at  variance,  it  might  be  expected,  first,  that  the  practical 
value  of  the  reform  would  be  great  enough  to  ensure  the  general, 
and  perhaps  in  time  the  universal,  adoption  of  this  common 
form ;  and,  secondly,  that  the  Courts  of  the  several  countries 
would,  sooner  or  later,  so  far  respect  the  express  stipulations  of 
the  contracting  parties  that  these  differences  of  laws  would 
gradually  disappear.  This  is,  in  a  word,  the  object  now  set 
before  us.  The  best  means  of  canyihg  out  this  object  is  what  we 
are  now  invited  to  consider.  Our  Association,  at  the  Cologne 
meeting,  approved  and  adopted  the  suggestion  I  have  here  set 
before  you ;  and  it  appointed  a  Central  Committee,  instructed  to 
organise  local  committees  in  the  several  countries,  to  endeavour 
so  far  to  prepare  the  ground  that  we  might  be  ready  for  further 
discussion  this  year.  It  was  particularly  desired,  I  believe,  that 
this  year  we  might  be  ready  with  some  draft  form  of  Bill  of  Lading 
as  the  basis  for  this  discussion.  This  may  seem  to  be  but  a  slow 
rate  of  progress ;  but  we  must  remember  that  the  work  before  us 
is  a  large  one,  and  must  necessarily  take  time.  The  Central 
Committee  has  occupied  itself  during  the  last  year  with  the  task 
of  organising  local  committees  in  the  principal  seaports  of  Europe 
and  America,  and  likewise  of  preparing  a  draft  Bill  of  Lading. 
In  the  course  of  this  work  it  has  been  discovered  that  movements 
in  the  same  direction,  more  or  less  isolated,  but  very  significant, 
have  already  been  going  on  in  various  quarters.  Of  these,  perhaps 
the  most  important  is  one  which  had  been  set  on  foot  by  the 
General  Shipowners'  Society  of  London,  and  taken  up  by  the 
Chamber  of  Shipping,  which  represents  the  shipowners  of  the 
United  Kingdom.  I  hope  that  the  scope  of  this  movement  may 
be  more  fiilly  set  forth  by  Mr.  John  Glover,  who  is  here  to 
represent  these  bodies.  Here  I  shall  only  say  that  the  main 
object  of  it,  as  set  forth  in  a  circular  dated  November  17,  1881,  is 
to  claim  for  the  sailing-ship  owner  the  same  immunity  fit)m  losses 
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indirectly  resulting  from  the  fault  or  mistake  of  a  seaman  as  that 
which  is  now  secured,  by  means  of  special  clauses,  to  the  owners 
of  most  steamships ;  and  also,  by  the  new  Calcutta  Bill  of  Lading, 
to  all  vessels  trading  between  that  port  and  the  United  Kingdom. 
I  do  not  mean  at  present  to  occupy  your  time  by  setting  forth 
what  has  been  done  in  Hull,  Newcastle-on-Tyne,  North  and 
South  Shields,  Sunderland,  Southampton,  Cardiff,  Belfast,  Whitby, 
and  other  seaports  of  this  country,  nor  yet  what  has  been  done  in 
other  countries,  towards  the  work  we  have  in  hand ;  this  I  shall 
leave  to  the  representatives  of  those  places  who  attend  the  Con- 
ference. I  must,  however,  mention  that  in  New  York  an  influen- 
tial representative  committee  is  at  present  still  at  work,  as  I  have 
been  authoritatively  informed,  in  preparing  the  model  of  a  Bill  of 
Lading,  and  it  was  hoped,  up  to  a  very  recent  date,  that  this 
model  would  have  been  presented  to  this  Conference ;  but  I  now 
learn  that  unforeseen  delays  have  prevented  this  being  ready  in 
time — a  circumstance  which  I  am  sure  we  all  much  regret.  I 
must  also  add  that,  though  somewhat  late  in  the  day,  those 
interested  in  the  important  cattle  trade  between  America  and 
Liverpool  have  taken  up  this  subject,  having  especial  grievances 
to  complain  of  in  the  terms  of  their  Bills  of  Lading,  and  have  sent 
representatives  to  this  Congress.  Now,  I  come  to  what  has  been 
done  in  Liverpool  A  strong  committee  was  formed,  consisting 
of  two  representatives  sent  by  each  mercantile  association  of  the 
town,  including  the  Steam  and  Sailing  Ship  Associations,  the 
Chamber  of  Commerce,  the  American,  East  India,  and  China 
trades,  the  metal  and  the  cotton  trades,  and  the  Underwriters' 
Association,  together  with  the  Liverpool  members  of  the  Central 
Committee.  This  Committee,  which  had  the  valuable  assistance 
of  two  legal  gentlemen  deputed  by  the  Liverpool  Law  Society, 
held  no  less  than  seventeen  meetings,  drew  up  a  Bill  of  Lading, 
and  have  presented  a  practically  unanimous  report,  which  is  in 
your  hands.  I  shall  conclude  by  moving  that  the  draft  Bill  of 
Lading  which  has  been  thus  prepared  be  taken  as  the  basis  of  our 
present  discussion.  In  doing  so,  I  shall  confine  myself  for  the 
present  to  calling  your  attention  very  briefly  to  what  I  may  term 
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the  principle,  or,  I  may  say,  the  peculiarity  of  this  Bill  of  Lading 
— namely,  its  definition  of  the  extent  to  which  the  carrier  shall  be 
liable  for  the  acts  of  his  servants.  The  definition  is  set  forth  in 
our  report  as  follows  : — *  The  shipowner,  whether  by  steam  or 
sailing  ship,  should  be  liable  for  the  faults  of  his  servants  in  all 
matters  relating  to  the  ordinary  course  of  the  voyage,  such  as  the 
stowage  and  right  delivery  of  the  cargo  and  other  matters  of  this 
kind ;  but,  on  the  other  hand,  the  shipowner  should  be  exempt 
from  liability  for  everything  which  comes  under  the  head  of 
**  accidents  of  navigation,''  even  though  the  loss  from  these  may  be 
indirectly  attributable  to  some  fault  or  neglect  of  the  crew.'  The 
principle  contained  in  this  sentence  appears  to  our  Committee  to 
be  one  of  the  utmost  importance.  We  have  held  it  steadily  in 
view  in  framing  our  Bill  of  Lading.  It  is,  as  we  conceive,  pre- 
cisely that  just  and  fair  middle  course  between  the  conflicting 
views  which  alone  can  give  permanent  satisfaction  to  all  It  is 
to  be  found,  in  its  completeness,  in  no  other  Bill  of  Lading.  If 
this  Conference  shall  approve  and  affirm  this  principle,  then  the 
Bill  of  Lading  which  we  have  drafted  is  certainly  that  which  the 
Conference  would  do  right  in  adopting  as  the  basis  for  discussion. 
If,  on  the  other  hand,  this  meeting  shall  disapprove  that  prin- 
ciple, then  I  frankly  own  it  would  be  a  mere  waste  of  time  for  us 
to  discuss  the  details  of  a  draft  form  of  which  that  principle  is  the 
keystone.  The  arguments  in  favour  of  this  principle  have  been 
so  fully  set  forth,  first  in  the  discussion  at  Cologne,  and  then  in 
repeated  conversations  with  shipowners  and  merchants  here  and 
elsewhere,  that  I  need  at  present  do  no  more  than  offer  a  very 
brief  rksumS  of  them.  They  naturally  fall  under  two  heads. 
First,  as  regards  losses  by  bad  stowage  and  the  negligent  or  im- 
proper delivery  of  cargoes,  there  is  now  no  sufficient  reason  why  the 
owners  of  steamships  should  not  take  upon  themselves  that  whole- 
some responsibility  for  the  acts  of  their  servants  which  for  cen- 
turies, and  all  over  the  world,  has  been  found  to  work  well  in  the 
carriage  of  goods  by  sea.  The  only  valid  reason  there  ever  was 
for  their  refusing  this  responsibility  was  a  reason  applicable  only 
to  what  may  be  called  the  infancy  of  ocean  traffic  by  steam. 
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namely,  the  necessity  for  extreme  despatch,  which  at  first  it  was 
found  or  thought  impossible  to  combine  with  that  care  and 
accuracy  in  these  matters  which  had  been  used  in  the  more 
deliberate  ways  of  carnage  by  sailing  ships.  But  this  difficulty 
has  long  been  overcome.  The  problem  of  combining  rapidity 
with  carefulness  may  be  said  to  have  been  solved  The  reason 
for  this  exemption  therefore,  it  may  truly  be  said,  no  longer 
exists.  But  with  regard  to  the  second  exemption  in  question — 
exemption  from  the  accidents  of  navigation,  though  brought 
about  by  the  fault  of  a  seaman — the  position  is  precisely  reversed. 
Many  causes  tend  to  increase,  in  modern  times  as  compared  with 
the  past,  the  onerousness  of  this  responsibility,  which  has  at  last 
come  to  be  felt  by  shipowners  as  intolerable.  Take  for  example 
the  risk  of  collision.  Every  year  harbours  and  roadsteads  and 
particular  ocean-tracks  are  more  and  more  crowded,  the  pace  of 
steamships  is  more  rapid,  and,  perhaps  not  least  formidable, 
Board  of  Trade  inquiries  grow  more  penetrating  and  ingenious. 
If  an  unfortunate  captain  or  officer,  however  well  certificated,  in 
the  course  of  a  long  voyage  makes  one  mistake,  the  chances  of 
its  doing  damage,  and  the  chances  of  its  being  found  out,  are 
vastly  more  than  they  used  to  be ;  and,  what  a  shipowner  naturally 
does  not  like,  the  chances  of  his  being  called  upon  to  pay  for  a 
valuable  cargo  are  in  the  same  proportion  more  than  they  ever 
used  to  be.  Nor  can  it  even  be  said  that  a  shipowner  has  had 
time  in  the  course  of  centuries  to  get  used  to  this  infliction,  and 
hardened  against  it,  for,  in  truth,  it  is  only  of  late  years — only 
since  two  decisions  of  our  Courts  not  more  than  twenty  years  old 
— that  this  liability  for  sea  peril,  occasioned  by  the  faults  of  a 
seamaji>  has  been  brought  home  to  the  shipowner.  Prior  to  those 
decisions  it  was  supposed  by  mercantile  men,  and  so  treated  in 
practice,  that  the  liability  under  a  Bill  of  Lading  was  analogous  to 
that  under  a  policy  of  insurance ;  that  is  to  say,  that  we  were  to 
look  only  to  the  proximate  cause  of  loss,  and  if  this  came  under 
the  head  'accidents  of  navigation'  there  was  no  more  to  be 
said.  So  that  at  present  the  state  of  things  is  this — the  shipowner 
finds  himself  burdened  with  what  seems  to  him  a  new  liability, 
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which  every  year  is  becoming  more  terrible — a  liability  arising 
from  no  fault  of  his,  and  which  he  is  powerless  to  prevent  except 
by  a  clause  in  his  Bill  of  Lading.  Can  we  wonder  if  he  insists  on 
such  a  clause  ?  " 

And  he  concluded  by  moving— 

"That  the  draft  Bill  of  Lading  presented  by  the  Liverpool 
Committee  be  taken  as  the  basis  of  our  discussion." 

The  Report  of  the  Liverpool  Committee  was  in  the  following 
terms : — 

**  The '  Association  for  the  Reform  and  Codification  of  the  Law 
of  Nations '  having,  at  its  meeting  in  Cologne  last  year,  approved 
of  the  proposal  made  to  endeavour  to  establish  a  Common  Form 
of  Bill  of  Lading,  so  framed  as  to  promote  uniformity  in  the  law 
of  affreightment  throughout  the  mercantile  world;  and  having 
appointed  a  Special  Committee  to  organise  this  work  in  the 
several  countries;  an  invitation  was  issued,  under  the  sanction 
of  the  Central  Committee,  to  the  several  Shipowning  and  Mer- 
cantile Associations  of  Liverpool,  to  send  two  representatives 
from  each  association  in  orcfer  to  constitute  a  local  Committee, 
for  the  purpose  of  taking  the  subject  into  consideration,  and  if 
possible  framing  a  Bill  of  Lading  adapted  to  the  end  here 
proposed. 

''  In  response  to  this  invitation,  each  of  the  associations  sent 
two  representatives.  The  Shipowners'  Association  appointed 
Mr.  Donald  Kennedy  and  Mr.  John  Rankin  ;  the  Steamship 
Owners'  Association  appointed  Mr.  James  Spence  and  Mr.  W. 
H.  Wilson  ;  the  Chamber  of  Commerce  appointed  Mr.  Richard 
Lowndes  and  Mr.  Henry  Coke;  the  American  Chamber  of 
Commerce  appointed  Mr.  W.  D.  Heyne  and  Mr.  B.  F.  Babcock  ; 
the  East  India  and  China  Section  of  the  Chamber  of  Commerce 
appointed  Mr.  Robert  Gladstone  and  Mr.  Magnus  Mowat; 
the  Iron  and  General  Metal  Trade  Section  appointed  Mr.  Alex- 
ander Sparrow  and  Mr.  George  Rae  Anderson  ;  the  Cotton 
Section  appointed  Mr.  B.  F.  Babcock  and  Mr.  Bancroft  Cooke  ; 
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the  Underwriters'  Association  appointed  Mr.  C.  B.  Vallance  and 
Mr.  S.  Cross  ;  and  the  Liverpool  Law  Society,  who  were  asked 
to  take  part  in  order  to  advise  the  Committee  on  points  of  law 
and  to  assist  in  the  framing  of  clauses,  appointed  Mr.  H.  W. 
Collins  and  Mr.  A.  Bright.  These  gentlemen,  together  with 
the  following  members  of  the  Central  Committee,  who  took  part 
ix  officio — viz.,  Mr.  L.  R,  Bailv,  Mr.  H.  W.  Gair,  Mr.  T.  H. 
IsMAY,  Mr.  W.  A.  Jevons,  Mr.  W.  H.  Jones,  Mr.  James  Poole, 
and  Mr.  P.  H.  Rathbone — constituted  the  Liverpool  Bill  of 
Lading  Committee. 

'*  This  Committee,  after  holding  seventeen  meetings,  now  closes 
its  proceedings,  at  all  events  until  after  the  approaching  Annual 
Meeting  of  the  Association  on  the  8th  August  next,  with  the 
foUowing  report : — 

''  The  Committee  are  practically  unanimous  on  the  foUowing 
points : 

''  The  present  state  of  things,  under  which  almost  every  steam- 
ship company  has  a  form  of  Bill  of  Lading  of  its  own,  and  there 
is  uncertainty  as  to  the  effect  of  the  special  clauses  constantly 
introduced,  is  inconvenient  and  objectionable. 

'^  There  is  no  sufficient  reason  why  the  liability  of  a  steamship 
.owner  should  differ  from  that  of  a  shipowner,  in  such  matters  as 
damage  resulting  from  improper  stowage,  or  as  to  loss  occasioned 
by  collision  or  other  accident  of  navigation,  brought  about  through 
some  fault  or  error  of  judgment  on  the  part  of  the  master  or 
crew. 

*'  If  a  common  form  of  Bill  of  Lading  can  be  drawn  up,  such 
as  would  fairly  meet  the  reasonable  requirements  of  the  ship- 
owner on  the  one  hand,  and  of  the  owners  and  insurers  of  the 
caigo  on  the  other,  its  general  adoption  would  be  a  great 
convenience  to  mercantile  men. 

''Admitting  that  there  may  be  reasons  for  special  clauses  in 
particular  trades,  and  also  admitting  the  principle  of  freedom  of 
contract,  it  still  would  be  a  great  advantage  to  have  any  special 
clauses  printed  or  written  in  such  a  manner  as  to  be  easily 
distinguishable  from  the  Common  Form ;  as,  for  instance,  in  the 
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margin  of  the  Bill  of  Lading,  and  not  in  the  body  of  it  The 
contracting  parties  could  then  readily  direct  their  particular 
attention  to  these  special  clauses,  and  would  know  what  they 
were  asked  to  agree  to. 

"  The  principle  of  the  Common  Form  of  Bill  of  Lading  should 
be  this:  that  the  shipowner,  whether  by  steam  or  sailing  ship, 
should  be  liable  for  the  faults  of  his  servants  in  all  matters 
relating  to  the  ordinary  course  of  the  voyage,  such  as  the  stow- 
age and  right  delivery  of  the  cargo,  and  other  matters  of  this 
kind;  but  on  the  other  hand  the  shipowner  should  be  exempt 
from  liability  for  everything  which  comes  under  the  head  of 
'  accidents  of  navigation,'  even  though  the  loss  from  these  may 
be  indirectly  attributable  to  some  fault  or  neglect  of  the  crew. 

"  It  is  desirable  that  the  Common  Form  of  Bill  of  Lading  should 
lay  ^down-  clear  and  precise  rules  on  every  important  point  as 
to  which  the  laws  of  different  countries  with  regard  to  affreight- 
ment differ  from  one  another,  in  order  that  the  settlement 
between  shipowner  and  cargo-owner  may  be  as  nearly  as  possible 
the  same,  in  whatever  country  that  settlement  may  have  to  be 
enforced. 

"A  Common  Form  of  Bill  of  Ladings  based  on  these  principles, 
was,  after  much  discussion,  agreed  to,  for  the  most  part  unani- 
mously, by  this  Committee,  subject,  however,  to  revision,  after 
being  submitted  by  the  representative  members  to  the  several 
Associations  who  had  appointed  them.  It  was  arranged  that, 
after  an  interval  allowed  for  that  purpose,  any  suggestions  that 
might  be  made  by  the  Associations  should  be  taken  in  order. 

"  The  first  of  these  happened  to  be  the  Shipowners*  Association. 
Their  suggestions,  which  referred  only  to  matters  of  detail,  were 
discussed  and  for  the  most  part  adopted. 

"At  this  stage  of  our  proceedings  a  letter  was  received  from  the 
Secretary  of  the  Steamship  Owners'  Association,  which  is  printed 
below.  On  its  being  read,  the  representatives  of  this  Association 
announced  to  the  Committee  that  they  considered  this  letter  as 
putting  an  end  to  their  representative  functions,  and  that  they 
could  thenceforth  only  speak  as  individuals. 
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''At  the  following  meeting  of  the  Committee  the  conclusion  was 
come  to  that,  in  view  of  the  action  thus  taken  by  die  Steamship 
Owners'  Association,  it  was  not  desirable  to  proceed  further  at 
present  in  the  discussion  of  the  Bill  of  Lading,  especially  as  there 
would  be  ample  opportunity  of  doing  so  at  the  approaching 
Meeting  of  the  Association,  on  the  8th  August  next  It  was 
therefore  resolved  to  make  no  farther  alterations  in  the  fonn 
which  had  been  framed  by  the  Committee  up  to  that  point,  and 
to  recommend  it  as  a  basis  for  discussion  at  that  meeting. 

''  In  doing  so,  the  Committee  desire  to  add  the  following 
remarks,  in  explanation  of  some  of  the  proposed  clauses  : — 

''  I.  The  clause  giving  lib^ty  '  to  deviate  so  far  as  reasonably 
necessary  for  saving  life  or  property*  r&  inserted  to  meet  what  is 
thought  to  be  the  mischievous  effect  of  the  recent  decision  in  the 
case  of  Scaramanga  v.  Stamps  which  subjects  the  shipowner  to 
the  highly  penal  consequences  of  a  'deviation,'  whenever  the 
master  goes  out  of  the  direct  course,  or  delays  the  ship,  in  order 
to  tow  and  assist  a  ship  in  distress,  for  the  sake  of  saving  property, 
as  distinguished  from  the  saving  of  life.  As  a  consequence  of 
this  decision,  it  is  well  known  that  peremptory  orders  are  given 
by  the  owners  of  many  steamers  to  their  captains,  on  no  account 
to  attempt  the  towing  or  assisting  of  disabled  ships,  but  to  take 
off  the  crews  and  passengers  and  abandon  the  ships.  Another 
natural  consequence  of  this  decision  is  a  material  increase  in  the 
sums  awarded  for  salvage  services.  These  evils  can  only  be  met 
by  a  clause  in  the  Bill  of  Lading,  such  as  that  here  proposed 

"  2.  The  term  'York-Antwerp  Code'  i§  used,  in  preference  to 
York-Antwerp  Itules^  in  the  hope  that,  by  the  time  the  new  Bill 
of  Lading  comes  into  general  use,  those  rules,  now  coming  more 
and  more  to  be  adopted,  will  be  amended  and  completed,  so  as 
to  constitute  a  short  Code  of  General  Average. 

"  3.  The  provisions  with  regard  to  pro  rati  or  distance  freight 
have  been  framed,  after  much  consideration,  in  the  hope  that  they 
may  be  accepted  in  other  countries,  as  well  as  our  own,  as  the 
basis  of  an  equitable  settlement  of  this  much-disputed  question. 
That  our  present  English  and  American  law  on  this  subject, 
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which  differs  from  that  of  iilaiost  every  other  country,  does  not 
altogether  work  well,  is  shown  in  a  striking  manner  when  cargoes 
of  small  cost,  such  as  coal  or  salt,  have  been  carried  for  a  part  of 
the  voyage  originally  intended,  and  then,  owing  to  sea  peril  pre- 
venting the  completion  of  the  voyage,  are  sold  for  perhaps  double 
or  treble  their  cost  It  is  plainly  unreasonable  that  the  ship- 
owner, by  whose  expenditure  of  capital  this  enhanced  value  has 
been  created,  should  receive  nothing  in  return,  while  the  owner 
of  the  cargo  makes  a  gain  far  beyond  anything  he  could  have 
expected  had  the  voyage  been  completed  in  the  ordinary  way. 
On  the  other  hand,  when  the  voyage  is  not  performed,  and  the 
cargo  has  received  no  advantage  from  a  partial  carriage^  the 
English  and  American  rule,  of  giving  no  freight  except  as  the 
result  of  a  new  bargain,  seems  to  be  reasonable  enough. 

'^  4.  The  clause  giving  liberty  to  the  shipowner  to  earn  his 
freight  by  forwarding  the  goods  in  another  bottom,  when  the 
original  ship  has  been  disabled,  notwithstanding  that  the  ship 
may  have  been  abandoned  at  sea  by  the  crew,  and  afterwards 
recovered  by  salvors,  is  inserted  to  meet  the  recent  decision  in 
the  case  of  the  Cito^  which  determines  that  such  an  abandon- 
ment totally  puts  an  end  to  the  contract  of  affreightment,  so  that 
the  owner  of  the  cargo  may  demand  delivery  of  it,  at  any  inter- 
mediate port  into  which  the  ship  has  been  carried  by  the  salvors, 
free  of  all  charge  for  freight  This  inequitable  result,  it  would 
seem,  can  only  be  remedied  by  means  of  a  special  clause  in  the 
contract 

''In  conclusion,  the  Committee  desire  to  record  the  special 
obligations  they  are  under  to  their  legal  members  for  the  valu- 
able time  given  and  services  rendered  by  them  to  this  work,  and 
also  to  the  representatives  of  the  underwriting  body  for  the 
readiness  they  have  shown  to  fall  in  with  any  reasonable  arrange- 
ment that  may  be  come  to,  with  the  object  of  protecting  the 
merchant,  so  far  as  practicable,  as  between  the  Bill  of  Lading  and 

the  Policy. 

"  Signed^  by  order  of  the  Committee^ 

"  RICHARD  LOWNDES,  Chairman, 

''Liverpool,  July  19M,  1882.*' 
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"  Copy  o?  Lsttkr  rbpbrrbd  to. 

**  Uvtrpoel^  June  19M,  1882. 
**Dbar  Sir, 

The  form  of  BiU  of  Lading  prqiued  by  your  Committee  has  on  two 
occasions  been  submitted  to  the  varions  members  of  this  Association,  and  has 
had  their  carefiil  consideration.  It  has  been  fonnd«  however,  that  from  the 
many  trades  which  are  represented  in  the  Association,  each  requiring  different 
provisions,  applicable  to  its  trade,  it  is  impossible  for  the  Association  to  agree 
to  the  adoption  of  any  general  form  of  BiU  of  Lading.  I  am  desired,  however, 
to  state  that  the  various  members  will  give  the  provisions  of  any  BiU  of  Lading 
which  may  be  recommended  by  your  Committee  their  most  careful  con- 
sideration. 

**  Yours  truly, 

*•  (Signed)  GRAY  HILL,  Stcretary:* 

**  Richard  Lowrtdet,  Esq:' 


The  draft  Bill  of  Lading  presented  by  the  Liverpool  Committee 
was  as  follows : — 

^hippel^,  in  apparent  good  order  and  condition,  by 
in  and  upon  the  good  Steam  Ship  called  the  now 

l3ring  in  the  Port  of  and  bound  for  with 

liberty  to  call  at  any  ports,  in  any  order,  to  sail  without  pilots, 
and  to  tow  and  assist  vessels  in  distress,  and  to  deviate  so  far  as 
reasonably  necessary  for  saving  life  or  property ;  also  with  liberty, 
in  case  the  ship  shall  put  into  a  port  of  refuge  for  repair,  to  tran- 
ship the  goods  to  their  destination  by  any  other  steamer  (vessel)  ; 
and  with  liberty  to  convey  goods  in  lighters  to  and  from  the  ship, 
at  shipper^s  risk.  Such  lighterage  to  be  at  ship's  expense,  except 
that  if  the  cargo  is  necessarily  landed  in  lighters,  the  ship  being 
unable  to  reach  the  port  of  destination,  the  cost  of  such  lighterage 
shall  fall*  on  the  cargo. 

being  marked  and  numbered  as  per  margin ;  and  to  be 
delivered  in  the  like  good  order  and  condition  at  the  aforesaid 
port  of 

The  Act  of  God,  Fire,  Barratry  of  the  Master  and  Mariners,  Enemies,  Pirates 
and  Thieves,  arrest  and  restraint  of  Princes,  Rulers  and  People,  Collisions, 
Stranding,  and  other  accidents  of  navigation,  excepted,  even  when  occasioned 
by  the  negligence,  default,  or  error  in  judgment  of  the  Pilot,  Master, 
Mariners,  or  other  Servants  of  the  Shipowners. 
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Ship  not  answerable  for  losses  through  Explosion^  bursting  of  Boilers^ 
breakage  of  Shafts^  or  any  latent  defect  in  the  Machinery  or  Hull,  not  resulting 
firom  want  of  due  diligence  by  the  Owners  of  the  Ship,  or  any  of  them,  or  by 
the  Ship's  Husband  or  Manager ;  nor  for  Decay,  Putrefaction,  Rust,  Sweat, 
change  of  Character,  Drainage,  or  Leakage,  arising  from  the  nature  of  the 
Goods  shipped  or  the  insufficiency  of  the  packages ;  nor  for  any  damage  or 
loss  occasioned  by  the  prolongation  of  the  voyage;  nor  for  oblitetntion  or 
absence  of  Marks,  Numbers,  Addresses,  or  Descriptions  of  Goods  shipped. 

unto  or  to  his  or  theii;  Assigns, 

Freight,  Primage  and  Charges  for  the.  said  goods,  as  per  margin, 
to  be  paid  by  .    Freight  to  be  paid  in 

cash,  without  discount  j  at  the  rate  of  exchange  for  Bankers'  bills 
at  sight,  current  on  the  day  of  the  ship's  entiy  inwards  at  the 
Custom-house.  General  Average  payable  according  to  York- 
Antwerp  Code. 

In  witness  whereof,  the  Master  or  Agent  of  the  said  Ship 
hath  affirmed  to  Bills  of  Lading,  all  of  this  tenor  and 

date,  the  one  of  which  Bills  being  accomplished,  the  others  to 
stand  void. 

I. — Quality-marks,  if  any,  to  be  of  the  same  size  as  and  contiguous  to  the 
leading  marks ;  and  if  inserted  in  the  Shipping  Notes  accepted  by  the  Mate, 
the  Master  is  bound  to  sign  Bills'  of  Lading  conformable  thereto. 

a. — Ship  not  liable  for  breakage  of  Glass,  Earthenware,  or  China. 

3. — Not  accountable  for  Goods  of  any  description  which  are  above  the  value 
of  £iOQ  per  package,  unless  the  value  be  herein  expressed  and  a  special 
agreement  made ;  nor  for  Gold,  Silver,  Bullion,  Specie,  Documents,  Jewd- 
lery,  Pictures,  Embroideries,  or  Works  of  Art,  Silks,  Furs,  China,  Watches:, 
or  Clocks,  unless  Bills  of  Lading  are  signed  therefor,  with  the  value  therein 
expressed,  and  a  special  agreement  be  made. 

4. — Shippers  accountable  for  any  loss  or  damage  to  Ship  or  Caigo  caused 
by  inflammable,  explosive,  or  dangerous  Goods,  shipped  without  full  disclosure 
of  their  nature,  whether  such  Shipper  shall  have  been  aware  of  it  or  not,  and 
whether  such  Shipper  be  principal  or  agent :  such  goods  may  be  thrown 
overboard  or  destroyed  by  the  Master  or  Owner  of  the  Ship  at  any  time 
without  compensatioiL 

5. — All  fines  or  damages  which  the  Ship  or  Cargo  may  incur  or  suffer  by 
reason  of  incorrect  or  insufficient  marking  of  packages  or  description  of  their 
contents,  shall  be  paid  by  the  Shipper  or  Consignee,  and  the  Ship  shall  have 
a  lien  on  the  goods  of  such  Shipper  or  Consignee  for  the  amount  thereof. 

6. — Goods  delivered  to  the  Ship,  whilst  on  quay  awaiting  shipment,  to  be 
at  Shipper's  risk,  as  regards  all  the  perils  excepted  in  this  Bill  of  Lading. 

7.— Goods  once  shipped  cannot  be  taken  away  by  the  Shipper  except  upon 
payment  of  fuU  freight,  together  with  the  expenses  of  landing  them,  and 
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compensAdoQ  for  anj  damages  gqstaiiMd  by  the  Ownen  Uuough  90/^  UJung 

away. 

.    8. — In  case  the  SUp  shall  be  prevented  from  reaching  her  desdaation  by 

Quarantine,  blockade,  ice,  or  the  hostile  act  of  any  Power,  the  Master  or 

Owners  may  disdiaige  the  goods  into  any  Dep6t  or  Lazaretto^  or  at  any  near 

available  port  |  all  eapeasea  theieby  incnmrd  upon  the  goods  to  be  borne  by 

the  owners  or  receivers  thereoC 

9. — Ship  to  have  a  lien  on  all  goods  for  payment  of  freight  and  charges, 
indnding  back  freight,  forwarding  charges,  and  chaiges  for  carriage  to  port  of 
shipment,  whether  payable  in  advance  or  not 

10. — If  the  Ship  is  able  to  carry  the  goods  to  their  destination,  but  the 
goods,  by  reason  of  damage  snstained  or  of  their  own  nature,  are  not  fit  to  be 
canied  all  the  way,  and  if  snch  goods  have  reoeived  an  enhancement  of  valve 
by  reason  of  their  partial  carriage,  the  Sliip  shall  be  entitled  to  a  pro  nUA 
freight  in  proportion  to  the  distance  performed,  which  freight  is  in  no  case  to 
exceed  the  amomit  of  such  enhancement  of  value.  Pro  rati  freight  is  admis* 
sible  in  no  other  case  than  that  dealt  with  in  the  preceding  sentence,  unless 
there  be  an  acceptance  of  the  goods  by  the  Shipper  or  Owner  of  the  goods. 

1 1. — When  the  goods  are  fit  to  be  carried  to  their  destination,  but  the  Ship 
b  unable  to  carry  them,  the  Shipowner  may  earn  full  freight  by  sending  the 
goods  to  their  destination  at  his  own  expense  in  another  bottom  :  this  right  is 
not  affected  by  an  abandonment  of  the  Ship  by  her  qrew,  or  to  the  Under* 
writers :  and  the  Ship  is  to  be,  for  this  purpose,  deemed  unable  to  carry  the 
goods  to  their  destination,  if  she  either  cannot  be  repaired  at  all,  or  cannot  be 
repaired  except  at  an  expense  exceeding  her  value  when  repaired. 

12. — Full  freight  is  due  on  damaged  goods ;  but  the  Consignee  is  at  liberty 
to  abandon  his  entire  consignment  for  the  freight  on  it,  provided  he  elects  to 
do  so  before  taking  deliveiy.    - 

13, — No  firetght  is  due  on  any  increase  in  bulk  or  weight  cansed  by  the 
absorption  of  water  during  the  voyage. 

14. — Freight  which  by  the  terms  of  the  Bill  of  Lading  is  made  payable  by 
the  Consignee  cannot  be  demanded  from  the  Shipper  after  the  Master  has 
parted  with  his  lien  on  the  Goods. 

15. — ^The  Goods,  if  not  taken  by  the  Consignee  immediately  on  landing,  or 
within  such  further  time  as  is  provided  by  the  regulations  of  the  port  of 
dischaige,  may  be  stored  by  the  Master,  at  the  Consignee's  expense  and  risk* 

16. — In  the  event  of  claims  for  short  delivery,  when  the  Ship  reaches  her 
destination,  the  price  to  be  the  market  price  at  the  port  of  destination  on  the 
day  of  the  Ship's  reporting  at  the  Custom-house,  less  all  charges  saved. 

NoncB.— ^In  accepting  this  BUI  of  Lading,  the  Owner  of  the 
goods  and  the  Shipper  expressly  accept  and  ^ree  to  all  ^ts  stipu- 
lations and  conditions^  whether  written  or  printed. 

Dated  in  laverpool,  this  day  of  1S8  . 

Weight  and  Contents  unknown. 

( T^  words  ^nUd  in  Ualics  an  to  be  omitUd  in  the  case  ofSaiHng  SHps^ 
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Mr.  Atkinson,  of  Hull,  as  Representative  of  the  Chamber  of 
Shipping  of  London,  and  of  the  Hull  Chamber  of  Commerce, 
seconded  the  resolution. 

A  discussion  ensued,  in  which  Dr.  Wendt,  Mr.  James  Samuei^ 
SON,  Mr.  Shotton,  and  others  took  part,  in  the  course  of  which 
doubts  were  expressed  as  to  the  meaning  to  be  attached  to  the 
resolution;  but  the  President  having  intimated  that  if  it  were 
passed  he  should  rule  that  members  would  not  be  consequently 
precluded  from  raising  any  question  on  the  subject,  the  resolution 
was  unanimously  adopted. 

Mr.  Lowndes  next  moved — 

^*  That  there  should  be  a  common  form  of  Bill  of  Lading,  and, 
admitting  that  there  may  be  reasons  for  special  clauses  in 
particular  trades,  and  also  admitting  the  principle  of 
freedom  of  contract,  it  would  be  convenient  that  any 
special  or  additional  clauses  should  be  printed  or  written 
in  such  manner  as  to  be  easily  distinguishable  from  the 
common  form." 

Adding  that  this  would  imply  the  principle  of  a  common  form 
of  Bill  of  Lading,  without  hampering  the  freedom  of  contract 
The  common  form  would  stand  like  the  Lloyd's  form  of  a  policy 
of  insurance,  as  a  basis  which  all  knew  and  understood.  Then 
if  the  parties  wished  to  vary  the  common  form  in  any  way,  as  in 
certain  trades  or  on  particular  occasions  it  might  be  necessary  to 
do,  such  variation  would  be  stated  in  the  margin.  This  was  the 
extent  to  which  he  and  the  Chamber  he  represented  advocated  a 
common  form. 

Mr.  John  Glover,  of  London,  seconded  the  resolution. 

Mr.  Laurence  R.  Bailv,  of  Liverpool,  objected,  observing 
that  until  it  be  seen  what  Bill  of  Lading  is  approved  of  by  the 
Conference,  it  would  be  premature  to  determine  whether  its 
adoption  would  be  advisable. 

Mr.  Shotton,  of  Liverpool,  supported  the  resolution. 
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Mr.  Cornelius  Walford,  of  London,  said  that  the  Bill  of 
Lading  which  was  in  ordinary  use  was  the  same  as  that  used  two 
thousand  years  ago.  There  were  not  thirty  words  different  in  the 
Bill  of  Lading  which  Cicero  pleaded  u,)on  and  that  which  was  in 
use  at  the  present  day.  A  common  Bill  of  Lading  for  inter- 
national purposes  he  believed  to  be  an  impossibility,  although  he 
wished  it  were  otherwise. 

Mr.  Gray  Hill,  of  Liverpool,  remarked  that  he  did  not  see 
any  probability  of  so  altering  the  law  as  it  now  existed  as  to  lead 
to  any  material  change.  There  was  a  skeleton  Bill  of  Lading  in 
existence  at  the  present  time  ;  the  resolution  was  therefore  futile. 

Mr.  Westgarth,  of  Melbourne,  thought  that  as  a  national 
assembly  it  was  their  duty  to  aim  at  an  International  Bill  of 
Lading,  and  he  supported  the  resolution. 

The  resolution  was  then  carried  mm,  con, 

Mr.  Richard  Lowndes  next  moved  the  adoption  of  the  follow- 
ing clause  in  the  report  of  the  Liverpool  Committee  : — 

"  That  the  principle  of  the  common  form  of  Bill  of  Lading 
should  be  this — that  the  shipowner,  whether  by  steam  or 
sailing  ship,  should  be  liable  for  the  faults  of  his  servants 
in  all  matters  relating  to  the  ordinary  course  of  the  voyage, 
such  as  the  stowage  and  right  delivery  of  the  cargo,  and 
other  matters  of  this  kind;  but,  on  the  other  hand,  the 
shipowner  should  be  exempt  from  liability  for  everything 
which  comes  under  the  head  of  '  accidents  of  navigation,' 
even  though  the  loss  from  these  may  be  indirectly  attribut- 
able to  some  fault  or  neglect  of  the  crew." 

Mr.  Atkinson,  of  London  and  Hull,  seconded  the  resolution. 

Dr.  Wendt,  of  London,  moved  as  an  amendment — 


<t 


That  the  words,  'even  though  the  loss  from  these  may  be 
indirectly  attributable  to  some  fault  or  neglect  of  the  crew," 
be  omitted." 
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Mr.  James  Samuelson,  of  Liverpool,  seconded  the  amend- 
ment. He  held  that  the  shipowner  should  have  such  men  in  his 
employment  as  were  able  to  navigate  his  vessel  and  look  after  the 
interests  confided  to  them.  He  also  objected  to  the  motion, 
because  it  seemed  to  him  to  be  indirectly  reviving  a  principle 
which  it  had  been  sought  to  abrogate  by  the  Employers'  Liability 
Act  It  would  practically  make  the  masters  and  navigators  of 
vessels  careless  in  the  performance  of  their  duties ;  and  although 
by  some  arrangement  the  loss,  so  &i  as  the  goods  were  con- 
cerned, might  not  fall  upon  the  shipper  or  receiver,  it  would  be 
indirectly,  and  in  a  very  marked  manner,  endangering  the  lives  of 
passengers  and  others.  He  thought  the  recommendations  of  the 
Liverpool  Committee  would  have  been  of  more  value  if  there  had 
been  attached  to  it  the  opinion  of  the  General  Brokers'  Associa- 
tion, who  in  reality,  to  a  very  large  extent,  represented  the 
shippers  and  receivers  of  goods. 

Mr.  John  Glover,  of  London,  pointed  out  that  shipowners  were 
not  at  liberty  to  select  whom  they  liked  to  command  and  navigate 
their  vessels,  but  they  were  restricted  to  persons  whose  competency 
was  tested  by  Government  examinations.  It  would  be  a  puzzle  to 
him  to  find  a  Bill  of  Lading  of  any  shipping  line  of  importance  in 
which  the  clause  contained  in  the  resolution  did  not  appear.  One- 
half  or  two-thirds  of  the  companies  which  carried  goods  to  and 
from  our  shore,  including  the  Peninsular  and  Oriental  and  Royal 
Mail  Steamship  Companies,  conveyed  them  on  Bills  of  Lading 
containing  this  clause,  and  on  public  grounds  they  asked  that  that 
which  was  already  so  general  should  be  made  imiversal.  Repre- 
senting the  Shipowners'  Society  of  London,  he  stated  that  then: 
reasons  for  desiring  exemption  from  liability  for  the  acts  of  their 
crews  were  that  the  responsibility  was  not  really  theirs ;  it  had 
only  been  put  upon  them  by  recent  decisions  in  the  Courts,  and 
not  by  any  direct  statute ;  that  they  had  to  bear  very  heavy  risks 
as  shipowners  in  the  ordinary  prosecution  of  their  business ;  and, 
aware  of  these  risks,  they  took  precautions  against  them,  their  own 
vigilance  being  supplemented  in  every  way  by  that  of  the  law. 
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The  Hon.  David  Dudley  Field,  of  New  York,  asked  whether 
they  would  or  would  not  by  this  resolution  change  the  law.  If 
they  put  goods  upon  the  London  and  North-Westem  Railway  in 
Liverpool  for  London,  and  they  were  lost  through  the  fault  of  the 

• 

company's  servants,  would  they  not  recover  from  the  company  ? 
He  thought  all  would  agree  that  the  proposal  was  not  in  accord- 
ance with  the  law  as  affecting  goods  carried  by  land,  and  there- 
fore the  effect  of  it  would  be  to  have  a  law  for  the  sea  different 
from  that  for  the  land  In  his  opinion  the  common  form  should 
be :  "  Received  certain  goods  to  be  carried 

to  ."    Ever3rthing  else  should  be  contained,  not  in 

the  Bill  of  Lading,  but  in  a  Code  of  Law.  He  opposed  the 
motion. 

Mr.  CouDERT,  of  New  York,  thought  it  unwise  to  adopt  the 
resolution ;  its  effect  would  be  to  permit  the  existence  of  a  liability 
on  land  which  was  abolished  on  the  sea,  without  any  apparent 
object  except  the  convenience  of  the  shipowner,  and  the  philo- 
sophy of  this  had  not  been  explained.  The  general  interest  of 
the  commercial  traveller  should  rather  be  considered,  and  the 
efforts  of  the  Association  should  be  directed  to  finding  out 
what  would  be  most  conducive  to  diligence  on  the  part  of  the 
shipowner. 

Mr.  Srotton,  of  North  Shields,  supported  the  motion.  He 
observed  that  there  were  such  things  as  Board  of  Trade  inquiries, 
which  by  keeping  a  check  on  the  crews  of  vessels,  to  that  extent 
safeguarded  the  interests  of  the  merchant.  Both  merchant  and 
shipowner  had  insurable  risks,  and  it  was  their  duty  to  insure 
them. 

Mr.  Engels,  of  Antwerp,  held  that  it  was  practically  impossible 
to  render  a  shipowner  responsible  for  the  fisiults  of  all  his  crew. 
Some  of  the  men  had  to  be  shipped  at  the  last  moment  in  the 
place  of  others  who  had  neglected  to  join,  and  there  was  no 
possibility  of  examining  their  character  and  qualifications. 

Mr.  J.  G.  Alexander,  of  London,  explained  that  the  limitation 
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of  liability  of  railway  companies  applied  only  to  valuables,  and 
not  to  ordinary  goods. 

Mr.  Donald  Kennedy,  of  Liverpool,  thought  that  the  ship- 
owner, having  provided  a  good  ship,  and,  as  far  as  he  could  judge, 
a  good  crew,  had  done  his  duty,  and  all  the  rest  was  a  risk  which 
might  fairly  be  covered  by  insurance,  and  he  suppotted  the 
resolution. 

Mr.  Gray  Hill,  of  Liverpool,  said  it  struck  him  that  there  was 
a  most  important  point  of  difference  between  the  land  carrier  and  the 
carriet  by  sea.  The  case  of  railway  companies  was  not  analogous 
to  that  of  shipowners.  Why  was  it  that  an  employer  on  land  was 
held  responsible  for  the  acts  of  his  servants  ?  He  took  it  that  it  was 
partly  because  he  selected  his  own  servants,  but  still  more  strongly 
because  he  had  an  opportunity  of  superintending  the  servant's 
acts  and  of  dismissing  him  if  he  found  he  was  acting  carelessly. 
A  railway  company  had  the  conduct  of  an  engineer  or  guard 
constantly  under  its  supervision ;  but  a  shipowner,  having  done 
his  best  to  prepare  his  ship  for  sea,  and  having  selected  the  best 
officers  and  men  he  could  get,  had  no  means  of  communication 
with  her  after  she  left  Liverpool  or  any  other  port  until  she 
reached  her  port  of  destination  or  of  call  It  was  impossible  for 
him  to  superintend  his  servants,  or  to  tell  what  they  were  doing. 
If  they  were  doing  wrong  he  had  no  means  of  knowing  it,  and  no 
means  of  dismissing  them  and  putting  proper  persons  in  their 
places.  There  was  also  another  distinction  between  railway  com- 
panies and  shipowners.  A  railway  company  had  a  monopoly. 
It  had  gone  to  Parliament  for  compulsory  powers  to  take  land 
and  houses  for  the  making  of  the  railway,  and  Parliament  had 
iproperly  said  it  should  not  have  those  powers  unless  it  had 
certain  liabilities.  But  the  shipowner  had  no  monopoly.  What 
was  to  prevent  any  number  of  cargo  owners,  who  thought  the 
terms  of  the  Bill  of  Lading  were  to  their  disadvantage,  from 
combining  together  and  starting  a  line  of  ships  for  themselves  ? 
Or  what  was  to  prevent  other  shipowners,  who  were  bidding  for 
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popularity  and  custom,  from  omitting  the  obnoxious  conditions  ? 
There  was  no  monopoly  in  the  matter.  Nobody  was  obliged  to 
travel  or  to  send  his  goods  by  any  particular  line  or  ship,  and  the 
matter  adjusted  itself  naturally  according  to  the  principles  of  free 
trade.  Another  reason  why  he  opposed  the  amendment  was  that 
he  felt  satisfied  that  if  it  were  carried  it  would  lead  to  no  practical 
result,  because,  in  order  to  establish  a  contract  which  they  were  to 
recommend  parties  to  adopt,  they  must  suppose  that  the  parties 
were  willing  to  adopt  it ;  and  what  inducement  was  there  for  a 
shipowner — a  steamship  owner  particularly — to  adopt  a  contract 
which  was  going  to  increase  his  liabilities  very  greatly  ?  If  the 
amendment  were  carried,  there  was  an  end  to  the  discussion.  He 
supported  the  resolution. 

Mr.  G.  A.  Laws,  speaking  on  behalf  of  the  Newcastle  ship- 
owners, opposed  the  amendment  The  responsibility,  he  said, 
for  human  fallibility,  was  divided  by  Mr.  Lowndes  between  both 
sets  of  underwriters ;  it  would  be  made  by  Dr.  Wendt  to  rest 
entirely  on  those  of  the  shipowner. 

Herr  Meier,  of  Bremen,  doubted  whether  anybody  would  own 
ships  if  shipowners  were  to  be  made  liable  for  losses  arising  from 
the  faults,  and  even  errors  of  judgment,  of  their  crews.  The 
insurance  companies  had  to  cover  this  risk  for  those  who  insured. 
He  supported  the  resolution. 

Dr.  Wendt  having  been  heard  in  reply. 

The  amendment  was  put  to  the  meeting  by  the  Chairman,  and 
n^atived  by  a  considerable  majority.  The  resolution,  being  at 
once  put  substantively,  was  carried  by  a  similar  majority. 

The  meeting  then  adjourned. 
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Wednesday,  9  August,  1882. 

On  Wednesday,  the  9th  August,  1882,  the  Conference  re- 
assembled in  the  Town  HalL  The  President  of  the  Conference 
having  taken  the  chair,  the  Honorary  General  Secretary  read  the 
Minutes  of  Tuesday,  which  were  confirmed  and  signed. 

Inicmational  Law  of  AffrHghtmmt  and  Bills  of  Lading, 

The  debate  on  the  proposed  International  Bill  of  Lading  was 
resumed. 

Mr.  Richard  Lowndes  suggested  that  Mr.  Shotton's  pro- 
posals should  be  taken  first ;  but  on  Mr.  Atkinson  objecting  to 
this  manner  of  proceeding,  withdrew  his  suggestion. 

Mr.  Lowndes  being  then  called  upon  by  the  Chairman,  pro- 
ceeded to  read  the  draft  Bill  of  Lading  clause  by  clause. 

The  following  amendments  were  moved 

By  Mr,  Atkinson  : — 

"That  the  word  *  either'  be  inserted  before  life,  in  the  phrase 
*  for  saving  life  or  property.' " 

The  amendment  was  seconded  by  Mr.  Shotton,  but  after  a 
short  discussion  was  withdrawn. 

By  Dr.  Stubbs  : — 

"  That  no  special  clauses  be  inserted  in  the  Bill  of  Lading,  but 
that  all  such  clauses  be  inserted  in  a  Code  of  Afireightmeot 
instead  of  a  Bill  of  Lading." 

Dr.  Stubbs  said  that  he  moved  the  amendment  as  Secretary  of 
the  Committee,  and  in  accordance  with  the  opinions  expressed 
by  some  of  the  Foreign  Committees. 

The  President  ruled  this  motion  out  of  order  in  the  present 
stage  of  the  proceedings. 


(    93    ) 

By  Mr.  Gray  Hat : — 

"That  the  words  *for  the  purpose  of  be  inserted  after  the 
word  '  for/  and  before  the  word  '  saving/  in  the  phrase 
'  necessary  for  saving  life  or  property/ 
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The  amendment,  being  seconded  by  Mr.  Atkinson,  was  carried 
unanimously. 

By  Mr.  John  Glover  : — 

*^  That  the  words  ^  so  £air  as  reasonably  necessary '  be  omitted." 

Mr.  Glovkr  contended  that  the  liberty  to  save  life  and  property 
should  be  an  absolute  liberty. 

Dr.  Wendt  seconded  the  amendment,  remarking  that  a  captain 
of  a  vessel  ought  not  to  be  put  in  a  position  of  having  to  weigh  in 
his  mind  the  question  whether  or  not  he  would  be  justified  in 
deviating  from  his  course  to  save  life. 

Mr.  Walford  supported  the  amendment 

Mr.  Lowndes  said  the  question  had  been  very  seriously  dis- 
cussed by  the  Committee,  and  there  had  been  a  good  deal  of 
argument  on  both  sides,  but,  in  the  judgment  of  the  Committee, 
the  balance  was  in  favour  of  retaining  the  cautionary  words. 

Mr.  SuoTTON  was  afraid  that  if  the  words  were  retained,  a 
captain  of  a  steam  or  sailing  ship  would  be  very  chary  about 
deviating  from  his  course^  even  for  the  purpose  of  saving  life,  lest 
he  might  be  held  liable  for  any  loss  that  might  unfortimately 
result 

Mr.  Westgarth  supported  the  amendment 

Mr.  Coubert  said  it  was  a  question  whether  a  deviation  for 
the  purpose  of  saving  life  could  ever  be  unreasonable.  If  a 
captain  had  that  purpose  in  his  mind  in  deviating  from  his  course, 
his  conduct  could  not  be  considered  unreasonable.    The  words 
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were  therefore  surplusage,  and  he  thought  that  wherever  they 
could  strike  out  an  unnecessary  word  they  should  do  so. 

Mr.  Coke  thought  it  would  be  unreasonable  for  a  ship  of 
5000  tons  to  deviate  from  its  course  for  the  purpose  of  saving  a 
ship  of  50  tons,  if  the  cargo  of  the  larger  ship  would  thereby  be 
put  in  danger ;  but  if  the  Bill  of  Lading  gave  the  captain  power 
to  deviate  under  any  circumstances,  his  action  could  not  be 
disputed.     He  opposed  the  amendment 

Sir  Travers  Twiss  supported  the  amendment,  remarking  that 
if  the  clause  simply  dealt  with  the  saving  of  property  the  words 
would  be  useful ;  but,  as  it  dealt  also  with  the  saving  of  life,  they 
would  limit  very  much  the  discharge  of  the  duties  of  humanity. 

Mr.  Atkinson  also  supported  the  amendment. 

Mr.  Sparrow,  as  one  of  the  Committee  which  had  drawn  up  the 
Bill  of  Lading,  protested  against  the  elimination  proposed,  on  the 
ground  that  it  would  be  holding  out  an  inducement  to  captains  to 
go  in  for  saving  property  at  sea  for  salvage  purposes,  in  the  interests 
of  themselves  and  their  owners,  quite  irrespective  of  the  owners  of 
cargo  committed  to  their  charge.  No  one  could  for  a  moment 
dispute  the  reasonableness  of  a  deviation  for  the  purpose  of  saving 
life,  and  there  could  therefore  be  no  fear  of  life  not  being  saved 
if  the  clause  stood  as  printed;  but  if  the  words  quoted  were 
struck  out,  there  was  very  great  reason  to  fear  that  the  property 
in  the  salvor's  ship  might  be  put  to  very  great  risk  in  attempts  to 
save  other  property  merely  for  the  purpose  of  obtaining  salvage 
for  the  benefit  of  the  captain  or  owners  of  the  deviating  sfiip. 

Mr.  Gray  Hill  supported  the  amendment 

Mr.  Wilson  opposed,  and  Mr.  Hodgkinson  spoke  in  favour 
of  it 

The  amendment,  being  put  to  the  vote,  was  carried  by  a 
majority  of  i  x  ;  20  members  voting  for,  and  9  against  it 
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By  Mr.  Atkinson  : — 

''That  the  words  'considerable  repairs'  be  substituted  for  the 
word  *  repair.' " 

This  amendment  was  not  seconded. 

By  Dr.  Wendt  : — 

"  That  the  words  '  also  with  liberty,  in  case  the  ship  shall  put 
into  i  port  of  refuge  for  repair,  to  tranship  the  goods 
to  their  destination  by  any  other  steamer  (vessel)'  be 
omitted" 

[The  President  being  obliged  to  vacate  the  chair,  it  was  now 
taken  by  Sir  Travers  Twiss.] 

Mr.  Atkinson  seconded  the  amendment,  observing  that  in  his 
opinion  the  liberty  proposed  should  only  be  given  when  consider- 
able repairs  were  necessary,  inasmuch  as  many  cargoes  deterio- 
rated in  value  by  the  number  of  times  they  were  turned  over. 

Mr.  Richard  Ix>wndes,  Mr.  Engels,  Mr.  John  Glover, 
and  Mr.  Donald  Kennedy  opposed  the  amendment,  and  Mr. 
Bailv  supported  it,  observing  that  he  had  known  a  master 
tranship  because  he  could  get  a  better  freight  by  so  doing. 

On  being  put  to  the  vote,  the  amendment  was  negatived  by 
15  votes  to  8. 

By  Mr:  Baily  :— 

'^  That  the  words  '  necessarily  put  into  a  port  of  refuge,  and 
such  putting  in  will  entail  great  delay  and  expense,  the 
master  may '  be  inserted  instead  of  the  words  '  put  into  a 
port  of  refuge  for  repair,  to.' " 

The  amendment  was  seconded  by  Mr.  Atkinson,  and  opposed 
by  Mr.  Richard  Lowndes,  and  rejected  by  18  votes  to  5. 
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By  Mr.  Atkinson  : — 

**  That  the  words  '  if  unavoidable '  be  inserted  after  the  words 

*  to  and  from  the  ship.' " 

This  amendment  was  not  seconded. 

By  Mr.  Gray  Hill  : — 

"  That  the  words  *  perils  of  the  sea '  be  inserted  after  the  words 

*  act  of  God'" 

The  amendment  was  seconded  by  Mr.  John  Glover,  and 
carried  by  17  votes  to  4. 

By  Mr.  Baily  : — 

"That  the  words  'Barratry  of  the  Master  and  Mariners'  be 
omitted. 

Dr.  Stubbs  seconded  the  amendment,  observing  that  the  word 
Barratry  conveyed  entirely  different  meanings  in  different  countries^ 
and  was  therefore  unsuitable  for  an  International  Bill  of  Lading. 

Mr.  Richard  Lowndes  and  Mr.  Walford  opposed  the  amend- 
ment, which  was,  on  being  put  to  the  vote,  negatived  by  19  votes 
to  3. 

By  Judge  Warren  : — 

**  That  the  words  *  act  of  God  *  be  struck  out,  on  the  grounds 
that  the  phrase  was  superfluous  and  irreverent" 

Professor  Peabody,  in  seconding  the  amendment,  said  that  he 
did  not  like  to  have  the  misfortunes  and  accidents  of  the  sea 
attributed  to  the  Supreme  Being. 

Mr.  Lowndes  deprecated  the  introduction  of  theological 
argument 

The  Hon.  David  Dudley  Field  thought  it  was  not  a  question 
of  theology,  but  of  taste  and  reverence.  He  suggested  the  sub- 
stitution of  the  words  "inevitable  accident"  or  '* superhuman 
cause." 
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Mr.  Westgarth  observed  that  to  leave  out  the  old  phrase,  **  the 
act  of  God,"  would  be  tantamount  to  a  revolution. 

Mr.  ATKIN30N  said  there  was  no  more  irreverence  in  inserting 
the  words  '*  the  act  of  God,"  than  in  using  the  phrase  ''  so  help 
me  God,"  when  people  gave  evidence.  He  objected  most 
thoroughly  to  omitting  from  the  Bill  of  Lading  words  which  had 
descended  to  them  as  a  relic  of  the  piety  of  their  forefathers. 

Mr.  Gray  Hill  said  the  words  had  received  a  judicial  inter- 
pretation for  many  years,  but  *'  superhuman  cause"  would  cover 
them. 

Mr.  CouoERT  thotight  the  phrase  should  be  retained  as  an 
expression  of  reverence. 

M.  Clunet  supported  the  rejection  of  the  phrase,  as  being 
completely  useless.  The  words  casus  foriuUus^  which  were  used 
in  the  Bills  of  Lading  in  ancient  Rome,  appeared  to  him  to  be  • 
sufficient  for  all  species  of  Bills  of  Lading.  If  they  inserted  the 
words  *^  the  act  of  God,"  they  would  be  equally  necessary  in  a 
contract  for  the  transport  of  goods  by  rail 

Dr.  Wendt  said  that  no  such  words  as  *'the  act  of  God" 
appeared  in  the  German  Bill  of  Lading. 

The  resolution  was  rejected  by  37  votes  to  la. 

The  Conference  then  adjourned  until  two  o'clock. 

On  reassembling,  the  Hon.  David  Dudley  Field  took  the 
chair. 

The  consideration  of  the  proposed  Bill  of  Lading  was  con- 
tinued, and  amendments  were  further  moved  as  follows : — 

By  Mr.  Hodgkinson — 

"  That  the  word  •  Crew '  be  substituted  for  the  word  *  Mariners,' 
in  the  phrase  '  Barratry  of  the  Master  and  Mariners.' " 

This  was  seconded  by  Dr.  Wendt,  and  carried  by  8  votes  to  5. 

H 
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By  Dr.  Wendt  : — 

''That  the  words  'even  when  occasioned  by  the  negligence, 
default,  or  error  in  judgment  of  the  pilot,  master,  mariners, 
or  other  servants  of  the  shipowners '  be  omitted." 

Mr.  HoYNE,  of  Chicago,  seconded  the  amendment,  which  was 
supported  by  Dr.  Molengraaff,  Mr.  Coudert,  Dr.  Jacobsen, 
and  M.  Clunet;  and  opposed  by  Mr.  Atkinson,  Mr.  John 
Glover,  Mr.  Walford,  Mr.  Shotton,  Mr.  Richard  Lowndes, 
and  Mr.  Hodgkinson. 

Dr.  Wendt  having  spoken  in  reply,  the  amendment  was  put  to 
the  vote,  and  rejected  by  22  votes  to  7. 

By  Mr.  Sparrow  : — 

"  That  the  following  words  be  added  after  the  phrase  '  descrip- 
tion of  goods  shipped,'  'provided  that  no  clause  in  this 
Bill  of  Lading  shall  have  the  effect  of  relieving  the  ship 
from  liability  for  the  right  delivery  of  the  cargo,  or  for 
damage  arising  from  improper  stowage.' " 

The  amendment  was  seconded  by  Mr.  Coke,  but  rejected  by 
21  votes  to  5. 

By  Dr.  Molengraaff  : — 

"  That  the  words  '  nor  for  losses  or  deterioration  arising  from 
the  nature '  be  substituted  for  the  words  '  nor  for  decay, 
putrefaction,  rust,  sweat,  change  of  character,  drainage  or 
leakage  arising  from  the  nature.' " 

The  amendment  was  not,  however,  seconded. 

By  Mr.  John  Glover  : — 

"That  the  words  'on  delivery'  be  inserted  after  the  word 
'  paid,'  in  the  phrase  '  as  per  margin,  to  be  paid  by.' " 

The  amendment  was  seconded  by  Mr.  Kennedy,  and  supported 
by  Dr.  Wendt,  and  carried  unanimously. 


I 
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By  Dr.  Tomkiks  : — 

"  That  the  word  '  rules '  be  substituted  for  the  word  *  code/  in 
the  phrase  *  York-Antwerp  Code.' " 

Mr.  William  Hope  seconded  the  amendment  Dr.  Wbndt 
having  spoken  in  support  of,  and  Mr.  Lowndes  against  it,  it  was 
put  to  the  vote  and  adopted,  the  numbers  being  24  to  3. 

By  Mr.  Shottom  : — 

''  That  the  words  '  if  in  the  United  Kingdom  of  Great  Britain 
and  Ireland,  but  if  elsewhere,'  be  inserted  after  the  words 

*  without  discount' " 

This  was  seconded  by  Dr.  Wendt,  but,  after  some  discussion, 
rejected  by  23  votes  to  a. 

By  Mr.  Van  Esten  : — 

**  That  the  words  *  or  its  equivalent '  be  inserted  after  the  words 

*  in  cash.' " 

The  amendment  was  seconded  by  Mr.  Enobls,  but  rejected, 
8  members  voting  for  it  and  4  against 

By  Mr.  Atkinson  : — 
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That  the  words  '  hath  affirmed  to  three  Bills  of  Lading  all  of 
this  tenor  and  date,  drawn  as  first,  second,  and  third,  the 
first  of  which  bills  being  accomplished,  the  others  to  stand 
void,'  be  substituted  for  the  words  *  hath  affirmed  to 
Bills  of  Lading,  all  of  this  tenor  and  date,  the  one  of  which 
bills  being  accomplished,  the  others  to  stand  void' " 

Mr.  John  Glover  having  seconded  the  amendment,  Mr.  West- 
garth  moved  the  insertion  of  a  clause  to  the  effect  that  there 
should  be  "  certified  copies  of  any  number  "  of  the  Bill  of  Lading. 

This  proposal  was,  however,  negatived  by  11  votes  to  4,  and 
Mr.  Atkinson's  amendment  carried  by  14  to  i. 

H  2 
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*  A  proposition  having  been  made^  by  Judge  Warren,  and 
seconded  by  Mr.  Walford,  to  the  effect  that  the  position  of  the 
word  '^  excepted/*  in  the  earlier  part  of  the  Bill  of  Lading,  should 
be  altered,  Mr.  Atkinson  rose  to  order,  and  it  was  overruled  by 
the  Chairman. 

A  discussion  then  arose  as  to  whether  the  discussion  of  the 
remaining  clauses  should  be  proceeded  with  by  the  meeting,  or 
should  be  referred  to  a  Committee ;  but  it  was  decided  to  proceed. 

It  was  then  moved  by  Mr.  Sparrow  : — 

''That  the  words  'and  whether  such  shipper  be  principal  or 
agent '  in  clause  4  be  omitted." 

No  member  rising  to  second  the  amendment,  it  was  not  put  to 
the  vote. 

By  Mr.  Atkinson  : — 

''That  the  words  'as  regards  all  the  perils  excepted  in  this 
Bill  of  Lading,'  in  clause  6,  be  omitted." 

Mr.  Shotton  seconded  the  amendment 

Mr.  Lowndes  and  Mr.  Sparrow  having  spoken  against  it,  and 
Mr.  Atkinson  replied  on  the  objections,  it  was  put  to  the  meeting 
and  rejected  by  13  votes  to  4. 

By  Mr.  Atkinson  : — 

"  That  the  words  '  or  mob  *  be  inserted  after  the  word  *  Power,' 
in  clause  8. 

The  amendment,  however,  was  not  seconded. 

By  Mr.  Coudert  :— 

"  That  the  words  '  a  lien  thereon '  be  substituted  for  the  words 
'  borne  by  the  owners  or  receivers  thereof,'  in  clause  8." 

M.  Clunet  seconded  the  amendment,  but  it  was  lost  by  7  votes 
to  4- 
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By  Mr.  Shotton  : — 

"  That  the  word  *  demurrage '  be  inserted  after  the  words  *  back 
freight,'  in  clause  9." 

Mr.  Engbls  seconded  the  amendment,  and  it  was  carried  by 
9  votes  to  4. 

By  Mr.  Emgels  : — 

**  That  clause  10  be  omitted." 

This  was  seconded  by  Mr.  William  Hope,  and  supported  by 
Dr.  MoLENGRAAFF.  Mr.  Lowndes  having  been  heard  canfrd^ 
and  Mr.  Enoels  in  reply,  it  was  put  to  the  vote  and  negatived 
by  18  votes  to  6. 

By  Mr.  Atkinson  : — 

'*  That  the  words  *  but  the  consignee  is  at  liberty  to  abandon 
his  entire  consignment  for  the  freight  on  it,  provided  he 
elects  to  do  so  before  taking  delivery,'  in  clause  12,  be 
omitted." 

Mr.  Shotton  seconded  the*  amendment,  and  it  was  carried  by 
15  votes  to  9. 

By  Mr.  Atkinson  : — 

*"  That  clause  14  be  omitted." 

This  was  seconded  by  Mr.  Shotton,  but  rejected,  9  members 
voting  for  and  la  against  it 

By  Mr.  Hodgkinson  : — 

^*  That  the  words  *  voluntarily  abandoned '  be  substituted  for 
the  words  '  parted  with,'  in  clause  14." 

Mr.  Shotton  having  seconded,  and  Mr.  Coudert  spoken 
against  the  amendment,  it  was  negatived  by  13  votes  to  5. 
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By  Mr.  Gray  Hill  : — 

*^  That  the  ^ords  '  to  the  extent  of  the  value  of  the  lien '  be 
inserted  at  the  beginning  of  clause  14." 

The  amendment  having  been  seconded,  was  carried  by  9  votes 
to  3. 

By  Sir  Travers  Twiss  : — 

"That  the  word  'consignee'  be  substituted  for  the  word  'con- 
signees' in  the  early  part  of  clause  15." 

This  was  agreed  to  unanimously. 

By  M.  Clunet  : — 

"  That  the  following  paragraph  be  inserted  at  the  end  of 
clause  15  :  '  The  master  shall  be  entided  to  recover  from 
the  shipper  the  difference  between  the  amount  of  freight 
stipulated  in  the  Bill  of  Lading  and  the  proceeds  of  the 
goods,  should  the  consignee  neglect  or  refuse  to  receive 
the  same.' " 

This  was  seconded  by  Mr.  Rouse,  and  supported  by  Mr. 
CouDERT,  and,  being  put  to  the  meeting,  was  carried  by  17  votes 
to  I. 

By  Mr.  Engels  : — 

"  That  the  words  '  at  the  expense  and  risk  of  the  owner  of  the 
goods'  be  substituted  for  the  words  'at  the  consignee's 
expense  and  risk,'  in  clause  15." 

Mr.  CouDERT  seconded  the  amendment,  and  it  was  carried 
unanimously. 

By  Mr.  Walford  : — 

"  That  the  word  '  Liverpool '  be  omitted." 

This  was  agreed  to  unanimously. 
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By  Mr.  Atkinson  : — 

"That  the  word  'quality'  be  inserted  after  the  word  'weight,' 
in  the  phrase  '  weight  and  contents  unknown.' " 

The  amendment  was  agreed  to  unanimously. 

By  Mr.  Snape  : — 

"  That  the  words  '  within  reasonable  time'  be  inserted  after  the 
.  word  'expense/  in  clause  ii." 

The  amendment  having  been  seconded  by  Dr.  Tomkins,  was 
agreed  to  without  voting. 

Finally  it  was  moved  by  Mr.  Shotton,  and  seconded  by  Mr. 
Atkinson  : — 

"  That  the  draft  Bill  of  Lading  so  amended  be  adopted  by  this 
Conference." 

The  resolution  was  agreed  to  unanimously  amid  prolonged 
applause,  and  the  meeting  thereupon  adjourned. 

The  following  is  a  copy  of  the  Bill  of  Lading  as  adopted : — 

S^hitrpe),  in  apparent  good  order  and  condition,  by 
in  and  upon  the  good  Steam  Ship  called  the  now 

lying  in  the  Port  of  and  bound  for  with 

liberty  to  call  at  any  ports,  in  any  order,  to  sail  without  pilots, 
and  to  tow  and  assist  vessels  in  distress,  and  to  deviate  for  the 
purpose  of  saving  life  or  property;  also  with  liberty,  in  case  the 
ship  shall  put  into  a  port  of  refuge  for  repair,  to  tranship  the  goods 
to  their  destination  by  any  other  steamer  (vessel) ;  and  with  liberty 
to  convey  goods  in  lighters  to  and  from  the  ship,  at  shipper's  risk. 
Such  lighterage  to  be  at  ship's  expense,  except  that  if  the  cargo  is 
necessarily  landed  in  lighters,  the  ship  being  unable  to  reach  the 
port  of  destination,  the  cost  of  such  lighterage  shall  fall  on  the 
cargo 
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being  marked  and  numbered  as  per  margin ;  and  to  be  delivered 
in  the  like  good  order  and  condition  at  the  aforesaid  port  of 

The  Act  of  God,  Perils  of  the  Sea,  Fire,  Barratry  of  the  Master  and  Crew, 
Enemies,  Pirates  and  Thieves,  arrest  and  restraint  of  Princes,  Rulers  and 
People,  Collisions,  Stranding,  and  other  accidents  of  navigation,  excepted, 
even  when  occasioned  by  the  negligence,  default,  or  error  in  judgment  of  the 
Pilot,  Master,  Mariners,  or  other  Servants  of  the  Shipowners. 

Ship  not  answerable  for  losses  through  ExpictwH,  bursting  of  BoiUrs, 
breakage  of  Shafts^  or  any  latent  defect  in  the  Maehinery  or  Hull^  not  resulting 
from  want  of  due  diligence  by  the  Owners  of  the  Ship,  or  any  of  them,  or  by 
the  Ship's  Husband  or  Manager ;  nor  for  Decay,  Putrefaction,  Rust,  Sweat, 
change  of  Character,  Drainage,  or  Leakage,  arising  from  the  nature  of  the 
Goods  shipped  or  the  insufficiency  of  the  packages  ;  nor  for  any  damage  or 
loss  occasioned  by  the  prolongation  of  the  voyage ;  nor  for  obliteration  or 
absence  of  Marks,  Numbers,  Addresses,  or  Descriptions  of  Goods  shipped. 

unto  or  to  his  or  their  Assigns,  Freight,  Primage  and 

Changes  for  the  said  goods,  as  per  margin,  to  be  paid  on  delivery 
by  .     Freight  to  be  paid  in  cash,  without  discount,  at 

the  rate  of  exchange  for  Bankers'  bills  at  sight,  current  on  the  day 
of  the  ship's  entry  inwards  at  the  Custom-house.  General  Average 
payable  according  to  York-Antwerp  Rules. 

In  Witness  whereof,  the  Master  or  Agent  of  the  said  Ship 
hath  affinned  to  Three  Bills  of  Lading,  all  of  this  tenor  and  date 
(drawn  as  first,  second,  and  third),  the  first  of  which  Bills  being 
accomplished,  the  others  to  stand  void. 

I. — Quality-marks,  if  any,  to  be  of  the  same  size  as  and  contiguous  to  the 
leading  marks ;  and  if  inserted  in  the  Shipping  Notes  accepted  by  the  Mate, 
the  Master  is  bound  to  sign  Bills  of  Lading  conformable  thereto. 

2. — Ship  not  liable  for  breakage  of  Glass,  Earthenware,  or  China. 

3. — Not  accountable  for  Goods  of  any  description  which  are  above  the  value 
of  ;Cioo  per  package,  unless  the  value  be  herein  expressed  and  a  special  agree- 
ment made ;  nor  for  Gold,  Silver,  Bullion,  Specie,  Documents,  Jewelleiy, 
Pictures,  Embroideries,  or  Works  of  Art,  Silks,  Furs,  China,  Watches,  or 
Clocks,  unless  Bills  of  Lading  are  signed  therefor,  with. the  value  therein 
eicpressed,  and  a  special  agreement  be  made. 

4. — Shippers  accountable  for  any  loss  or  damage  to  Ship  or  Cargo  caused 
by  inflammable,  explosive,  or  dangerous  Goods,  shipped  without  fiill  disclosure 
of  their  nature,  whether  such  Shipper  shall  have  been  aware  of  it  or  not,  and 
whether  such  Shipper  be  principal  or  agent ;  such  goods  may  be  thrown  over- 
board or  destroyed  by  the  Master  or  Owner  of  the  Ship  at  any  time  without 
compensation. 

5. — All  fines  or  damages  which  the  Ship  or  Cargo  may  incur  or  suffer  by 
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reason  of  incorrect  or  insufficient  marking  of  packages  or  description  of  their 
contents,  shall  be  paid  by  the  Shipper  or  Consignee,  and  the  Ship  shall  have 
a  lien  on  the  goods  of  such  Shipper  or  Consignee  for  the  amount  thereof. 

6. — Goods  deliyered  to  the  Ship,  whilst  on  quay  awaiting  shipment,  to  be 
at  Shipper's  risk,  as  regards  all  the  perils  excepted  in  this  Bill  of  Lading. 

7.— Goods  once  shipped  cannot  be  taken  away  by  the  Shipper  except  upon 
payment  of  full  freight,  together  with  the  expenses  of  landing  them,  and  com- 
pensation for  any  damages  sustained  by  die  Owners  through  such  taking 
away. 

8. — In  case  the  Ship  shall  be  prevented  from  reaching  her  destination  by 
quarantine,  blockade,  ice,  or  the  hostile  act  of  any  Power,  the  Master  or 
Owners  may  discharge  the  goods  into  any  Depdt  or  Lazaretto,  or  at  any  near 
available  port ;  all  expenses  thereby  incurred  upon  the  goods  to  be  borne  by 
the  owners  or  receivers  thereof. 

9. — Ship  to  have  a  lien  on  all  goods  for  payment  of  freight  and  charges, 
including  back  freight,  demurrage,  forwarding  charges,  and  charges  for 
carriage  to  port  of  shipment,  whether  payable  in  advance  or  not 

10. — If  the  Ship  is  able  to  carry  the  goods  to  their  destination,  but  the  goods, 
by  reason  of  damage  sustained  or  of  their  own  nature,  are  not  fit  to  be  carried 
all  the  way,  and  if  such  goods  have  received  an  enhancement  of  value  by  reason 
of  their  partial  carriage,  the  Ship  shall  be  entitled  to  a  pro  rat&  freight  in 
proportion  to  the  distance  performed,  which  freight  is  in  no  case  to  exceed  the 
amount  of  such  enhancement  of  value.  Pro  rati  freight  is  admissible  in  no 
other  case  than  that  dealt  with  in  the  preceding  sentence,  unless  there  be  an 
acceptance  of  the  goods  by  the  Shipper  or  Owner  of  the  goods. 

II. — When  the  goods  are  fit  to  be  carried  to  their  destination,  but  the  Ship 
is  unable  to  carry  them,  the  Shipowner  may  earn  full  freight  by  sending  the 
goods  to  their  destination  at  his  own  expense  within  reasonable  time  in  another 
bottom  :  this  right  is  not  affected  by  an  abandonment  of  the  Ship  by  her  crew, 
or  to  the  Underwriters:  and  the  Ship  is  to  be,  for  this  purpose,  deemed 
unable  to  carry  the  goods  to  their  destination,  if  she  either  cannot  be  repaired 
at  all,  or  cannot  be  repaired  except  at  an  expense  exceeding  her  value  when 
repaired. 

12.— Full  freight  is  due  on  damaged  goods. 

13.— No  fireight  is  due  on  any  increase  in  bulk  or  weight  caused  by  the 
absorption  of  water  during  the  voyage. 

14. — To  the  extent  of  the  value  of  the  lien.  Freight  which  by  the  terms  of 
the  Bill  of  Lading  is  made  payable  by  the  Consignee  cannot  be  demanded 
from  the  Shipper  after  the  Master  has  parted  with  his  lien  on  the  Goods, 

15. — ^The  Goods,  if  not  taken  by  the  Consignee  immediately  on  landing,  or 
within  such  further  time  as  is  provided  by  the  regulations  of  the  port  of  dis- 
charge, may  be  stored  by  the  Master,  at  tiie  expense  and  risk  of  the  Owner  of 
the  goods.  The  Master  shall  be  entitled  to  recover  from  the  Shipper  the 
difference  between  the  amount  of  freight  stipulated  in  the  Bill  of  Lading  and 
the  proceeds  of  the  goods,  should  the  Consignee  neglect  or  refuse  to  receive 
the  same.     • 

i^ — In  the  event  of  claims  for  short  delivery,  when  the  Ship  reaches  her 
destination  the  price  to  be  the  market  price*  at  the  port  of  destination  on  the 
day  of  the  Ship's  reporting  at  the  Custom-house,  less  all  charges  saved. 
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Notice. — In  accepting  this  Bill  of  lading,  the  Owner  of  the 
goods  and  the  Shipper  expressly  accept  and  agree  to  all  its 
stipulations  and  conditions,  whether  written  or  printed. 

Dated  in  ,  this  day  of  i88    . 

Weight,  Quality,  and  Contents  unknown. 

( The  words  printed  in  Holies  are  to  be  omitted  in  the  ease  ofSaiUng  Ships,) 

Thursday,  io  August,  1882. 

On  Thursday,  August  loth,  1882,  the  Conference  reassembled  in 
the  Town  HalL  Dr.  Wendt  having  taken  the  chair,  the  Honorary 
General  Secretary  read  the  Minutes  of  the  previous  day,  which 
were,  on  the  motion  of  Mr.  Walford,  seconded  by  Mr.  Atkinson, 
confirmed  and  signed. 

Mr.  Atkinson  requested  that  he  might  be  allowed  to  move  an 
addition  in  the  margin  of  the  Bill  of  Lading  adopted  on  the 
previous  day,  but  the  Hon.  D.  D.  Fibld  objecting,  the  motion 
was  not  pressed. 

Mr.  Cornelius  Walford,  F.R.HistS.,  F.LA.,  F.S.S.,  of 
London,  next  read  a  paper  entitled 

''  A  Review  of  the  Causes  which  Kave  contrilmted  td  the  Commercial 

Greatness  of  Liverpool, 

'<  In  an  assembly  whose  peculiar  function  it  is  to  discuss  inter- 
national facilities  for  the  operations  of  commerce,  it  may  not  be 
deemed  out  of  place  to  pause  for  a  moment  in  order  to  review 
the  development  of  that  commerce;  nor  may  such  a  step  be 
without  its  advantages  in  the  way  of  suggesting  broader  lines  or 
happier  expedients  in  the  course  of  future  legislation.  In  this 
sense  knowledge  is  always  power.  The  past  abounds  in  lessons 
applicable  to  the  future,  and  is  full  of  encouragement,  the  greatest 
lesson  of  all  being  that  the  most  abject  blimders  of  statesmanship 
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happilf  cannot  crash  out  commercial  enterprise.  I  propose  to 
arrange  my  notes  on  a  chronological  basis. 

'*  Eariy  Incidents^ — 1 173.  It  seems  to  be  admitted  by  all  the  his- 
torians who  have  made  the  growth  of  Liverpool  a  study,  that  the 
first  event  which  secured  to  it  any  permanent  commercial  advan- 
tage  was  the  Conquest  of  Ireland.  The  first  English  settlement 
in  that  coimtiy  was  made  about  11 69,  and  the  whole  was  con- 
quered by  Henry  IL  in  1x72,  who  granted  the  lordship  of  Ireland 
to  his  youngest  son  John. 

^  The  importance  of  the  harbour  of  Liverpool,  on  account  of 
its  relative  situation  to  Ireland,  was  by  reason  of  this  conquest 
immediately  discovered,  and  it  became  of  considerable  service  to 
the  Government,  alike  for  the  embarkation  of  troops,  militaiy 
stores,  &c.,  and  from  the  readiness  with  which  the  conunodities 
of  both  countries  could  be  interchanged  (see  1430).  For  these 
reasons  it  is  said  to  have  been  taken  under  the  Royal  patronage. 
Up  to  this  date  the  place  had  been  merely  a  village,  belonging  to 
the  parish  of  Walton,  and,  in  truth,  it  still  remained  in  this 
parochial  affiliation  for  a  period  of  five  centuries  later,  or  down  to 
1699,  notwithstanding  what  follows. 

^^  First  Charter, — 11 73.  Henry  II.  granted  the  first  Charter 
this  year.  A  second  was  granted  by  John  in  xao7,  which  speci- 
fies that  'all  who  have  taken  burgage  houses  at  Lyrpul*  shall 
have  all  the  liberties  and  firee  customs  of  the  town  of  Lyrpul 
which  any  other  free  borough  on  the  sea  has  in  our  territories.' 
Henry  III.,  in  1227,  confirmed  the  grants  of  the  former  Charters^ 
and  constituted  it  a  free  borough  for  ever,  with  a  merchant-guild^ 
or  society,  and  liberties  of  toll,  passage,  stallage,  and  customs. 
Strangers  were  prohibited  firom  carrying  on  business  in  the  town 
without  the  consent  of  the  burgesses.    This  was  the  custom  of 

*  The  early  spelling  entirely  annihilates  the  fanciful  notion  of  the  influence 
of  that  mysterions  bird  the  Liver ^  unknown  in  the  works  of  nattiralists.  I 
believe  the  true  significance  of  the  early  name  is  "lower  pool''  The  first 
modernised  spelling  was  Lyverpool ;  but  in  the  meantime  various  modi- 
fications of  the  old  fbno  were  passed  through,  some  of  which  are  noted  as 
we  proceed — see  especially  1607.  In  19th  Edward  II.,  John,  son  of  Richard 
de  Lyverpole,  was  returned  as  a  Burgess  for  Derby. 
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the  period  in  chartered  towns.  The  merchant-guild  never  became 
prominent  here,  as  it  did  in  many  of  the  early  English  boroughs. 

^^  Plague* — 1540.  The  town  was  nearly  depopulated  this  year 
by  a  plague.  This  was  followed,  seven  years  later,  by  a  visitation 
of  the  '  Sweating  Sickness,' which  broke  out  in  April,  1 551,  and 
carried  off  200  of  the  inhabitants.*  It  extended  its  ravages 
through  the  entire  kingdom.  Mr.  Sarjeant  Merryweather  says 
that '  it  appears  in  the  books  of  Liverpool  that  ancient  port-mote 
Court,  which  ought  to  have  been  held  afler  Christmas,  1647, 
was  adjourned  in  consequence  of  sickness  and  infection  existing 
in  the  town.*     Vide  Baines's  Lancashire^  iv.  p.  117. 

"  Birkenhead, — 13 17.  We  are  accustomed  to  regard  Birkenhead 
as  a  place  of  very  recent  growth,  but  in  truth  it  has  an  antiquity 
not  far  short  of  Liverpool  itself.  In  this  year  Edward  II.  licensed 
the  Prior  of  Birkhead  to  build  houses  or  inns  {hospitiis)  near  a 
branch  of  the  sea  at  Liverpool,  for  the  entertainment  of  travellers, 
and  to  take  certain  fees  for  entertaining  them,  and  conveying 
them  across  the  river.  This  ancient  right  of  ferry  is  said  still  to 
exist,  while  the  location  is  indicated  by  the  name.  Monks  Ferry. 
Baines  {Hist,  of  the  Commerce  and  Town  of  Liverpool^  1852)  says : 
'Travellers  proceeding  from  Liverpool  to  the  south,  in  those 
early  times,  crossed  the  Mersey  to  the  Priory  at  Birkenhead,  from 
which  point  they  made  their  way  along  the  tracks  over  the  forest 
of  Wirral  to  Chester,  where  they  got  on  one  of  the  noble  roads 
formed  by  the  Romans.  They  were  then  upon  the  King's  high- 
way, and  continued  upon  it  all  the  way  to  London '  (p.  45). 

"  Further,  regarding  this  ferry  in  1353,  it  is  recorded  that  the 
Prior  of  Birkenhead,  on  a  quo  warranto^  in  27  Edward  III., 
claimed  to  have  the  right  of  carrying  passengers  from  Birkhed  to 
Lyverpool,  and  of  building  houses  for  their  accommodation,  and 
making  suitable  charges  for  their  provision.  He  produced,  in 
support  of  his  claim,  letters-patent  dated  at  Wodestoke  (Wood- 
stock), April  13,  4th  Edward  II.  (1310),  and  certified  by  Ed- 

*  These  were  buried  at  a  place  then  called  ''  Sick  Man's  Lane,"  perhaps 
from  pest-houses  being  located  there.  It  is  now  known  as  "  Sawney  Pope 
Street" 
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ward  III.,  by  which  the  fonner  king  granted  that  the  prior  and 
convent  should  have,  on  their  own  soil  at  Birkhed,  a  passage  from 
the  town  of  Ljrverpol  to  the  Priory  of  Birkhed,  and  from  the 
said  priory  to  the  said  town,  across  the  ann  of  the  sea  which  was 
held  a  common  passage  before ;  and  near  the  same  passage  they 
might  build  and  hold  sufficient  houses ;  and  that  the  men  dwelling 
in  those  houses  might  buy  and  sell  victuals  for  passengers. 
William  Braas,  for  the  Crown,  objected  that  the  Prior  took 
excessive  profits,  charging  for  a  man  and  horse,  with  or  with- 
out a  load,  2^.,  and  for  a  man  on  foot  a  farthing;  and  on 
the  market  day  at  Lyverpol  (Saturday)  for  a  man  a  halfpenny, 
'and  for  a  man  and  his  luggage,  id,*     Vide  Ormeroyd's  Cheshire^ 

iL  p.  aS4- 

^^  Early  Livy  of  Shipf. — 1336.  The  first  recognition  of  Liver- 
pool as  a  port  of  maritime  importance,  and  hence  capable  of  con- 
tributing some  vessels  to  the  national  navy,  took  place  this  year 
in  this  wise.  Edward  III.,  alarmed  with  rumours  of  hostile 
armaments  on  the  Continent  (and  having  heard  that  some  English 
vessels  had  been  actually  taken),  sent  orders  to  all  the  maritime 
cities  and  towns  in  the  kingdom,  to  oblige  the  owners  to  fit  out 
every  vessel  in  their  ports,  in  a  sufficient  manner,  with  men,  arms, 
and  stores ;  and  he  appointed  the  harbour  of  Portsmouth  to  be  the 
place  of  rendezvous  for  all  vessels  belonging  to  the  harbours  of 
the  south  and  west  portions  of  the  kingdom.  The  names  of  the 
places  included  in  the  levy  were  named,  apparentiy,  in  the  order 
of  their  importance.  Liverpool  stands  No.  6,  being  preceded  by 
Bristol,  Christchurch,  Melcomb,  Southampton,  and  Yarmouth  St 
Helens,  in  Wight     Vide  Macpherson,  i.  pp.  514-16. 

"  During  this  reign  the  town  was  several  times  empowered  to 
levy  duties  for  paving  its  streets,  a  sign  of  advancing  prosperity. 

'^  1377* — A  census  of  the  principal  towns  in  England  was  taken, 

*  The  modem  statistics  of  the  ferries  ranning  between  Liverpool  and 
Birkenhead  as  to  number  of  passengers  carried,  &&,  would  be  very  interesting. 
On  the  Bank-holiday,  7th  August,  i88a,  at  the  Birkenhead  and  WaUasey 
Ferries  alone  there  were  208,055  persons  carried,  without  including  those 
having  annual  and  other  contract  tickets.  The  other  ferries  higher  up  the 
river  also*  carried  proportionate  numbers. 
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and  it  was  then  stated  that  Lfmcashire  contained  no  town  worthy 
of  any  particular  mention.     Manchester  Historical  Recorder^  p.  i  a. 

**  Irish  Exports, — 1430.  The  merchantable  commodities  brought 
from  Ireland  to  Liverpool  at  this  date  are  recorded  as  bepg 
hides,  fish,  salmon,  herrings,  wake,  wool,  skins  of  wild  beasts,  and 
linen  cloth,  which  latter  item  establishes  the  fact  that  the  founda- 
tion  of  the  linen  trade  in  Ireland  had  been  laid — by  the  cultivation 
of  flax  and  the  spinning  the  yam — even  at  this  early  period 
But  now,  and  for  several  centuries  Uter,  a  great  deal  of  linen 
yam  was  brought  to  Lancashire  to  be  woven  into  cloth,  and  the 
cloth  was  exported  to  Ireland.  Leland  speaks  of  this  fact  (see 
1542).  Warden,  in  \iv&  History  of  the  Linen  Trade  (1864,  p.  389), 
says,  after  quoting  Leland,  and  in  confirmation  thereof :  '  About 
the  year  1641  a  considerable  quantity  of  flax  yam  had  been  spun 
in  Ireland,  as  Manchester  then  bought  large  quantities  of  linen 
yam  from  the  Irish,  and  weaving  it,  returned  the  cloth  to 
Ireland  for  sale.*  Liverpool  had  the  benefit  of  the  trade  in  each 
direction. 

'*  Lekmd's  Description. — 1542.  We  have  the  following  terse 
description  of  the  town,  made  by  Leland  in  his  tour  of  the  king* 
dom  by  command  of  Henry  VIII.,  whose  chaplain  he  was : — 

'' '  Lyrpolcy  alias  Lyverpoole,  a  pavid  towne,  hath  but  a  chapel. 
Walton^  a  iiii  miles  of,  not  far  from  the  se,  is  paroche  chirdL  The 
king  hath  a  castelet  there,  and  the  erle  of  Darhe  hath  a  stone 
howse  there.  Irisch  marchauntes  cum  much  thither,  as  to  a  good 
haven.  After  that  Mersey  water  cumming  toward  Rumoime  in 
Cheshire  liseth  amonge  the  commune  people  the  name,  and  is 
Lyrpole.  At  Lyrpok  is  smaule  custome  payid  that  causith  mar- 
chantes  to  resorte.  Good  marchandis  at  Lyrpole^  and  moch 
Yrisch  yam  that  Manchester  men  do  by  ther.' 

*'  The  fact  of  there  being  no  parish  church  is  here  made  plain. 
It  was  not  till  1699  that  this  deficiency  was  supplied.  The  small 
custom  duty  stated  to  be  levied  at  this  port  is  a  point  of  import- 
ance, concerning  which  I  can  find  no  authentic  details.  He 
confirms  the  importance  of  the  Irish  linen  trade  (see  1607). 

*'^  New  Haven, — 1561.   This    year  occurred  a  temporary 
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disaster,  which  probably  had  the  effect  of  leading  to  some  per- 
manent improvement  in  the  way  of  port  accommodation.  In 
November  a  great  storm  destroyed  the  ancient  haven.  The 
Corporation  records  state  what  followed : 

'^'TheiV^  Haven. — Robert  Corbett,  Mayor,  1561.  Sunday 
being  the  9th  of  November  this  year,  and  next  after  the  great 
wind  and  storms  aforesaid,  master  mayor  called  the  whole  town, 
as  many  as  there  were  at  home,  together  unto  the  hall,  where  they 
coimciUed  all  in  one  consent  and  assent,  for  the  foundation  and 
making  of  a  new  haven,  turning  the  fresh  water  out  of  the  old 
pole  (pool)  into  the  new  haven ;  and  then  and  there  before  he 
rose,  by  the  side  of  the  bench,  of  his  free  will  gave  a  pystal  of 
gold  towards  the  beginning,  which  that  day  was  good  and  current 
all  England  through  for  5X.  lod,  ,  . ,  Also  the  same  day,  Mr. 
Scherston  did  give,  also  all  the  rest  of  the  congregation  did  give, 
so  that  in  the  whole  was  gathered  that  present  day  the  whole  sum 
of  13X.  gd,  current  &c.,  and  put  into  the  custody  of  Richard 
Fazakarley  and  Robert  Moss,  who  were  then  appointed  to  be 
collectors  for  that  time,  &c.  On  the  Monday  morning  then  next 
Mr.  Mayor,  and  of  every  house  in  the  Water  St,  one  labourer 
went  to  the  old  pole,  and  there  began  and  enterprized  digging, 
ditching  and  busily  labouring  upon  the  foundation  of  the  new 
haven ;  and  so  the  Tuesday  of  every  house  in  the  Castle  Street 
was  a  labourer  sent  to  the  same  work.  Wednesday  then  next 
alter  came  forth  of  every  house  in  the  Dale  St.  to  the  said  new 
haven,  a  labourer  gratis.  Thursday  then  next  after  the  Juggler 
St  With  the  More^treet,  Mylon  St.,  Chapel  St,  every  house 
sendmg  a  labourer ;  and  this  order  continued  until  St.  Nicholas 
day,  then  next  after,  gratis.' 

''^  PopukUion  and  Shipping, — 1565.  At  this  date  we  meet  with 
the  first  indication  of  the  populaH(m  of  the  place,  and  the  facts 
being  drawn  from  the  town  records  may  be  regarded  as  authentic. 
There  were,  householders  and  cottagers,  138,  which  allowing 
seven  persons  to  a  house  gives  a  total  of  less  than  1000 1 

"  But  what  is  of  almost  more  importance  is  the  concurrent 
account  of  the  shipping  of  the  port    This  consisted  of  ten 
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barques — ^the  largest  of  40  tons  burthen — and  two  boats ;  the 
whole  making  223  tons,  and  navigated  by  75  men.  At  Wallasey, 
a  creek  opposite,  there  were  three  barques,  making  36  tons, 
navigated  by  14  men.  These  vessels  were  employed  as  coasters 
between  Ireland,  Wales,  the  Isle  of  Man,  and  Liverpool  Here 
are  the  details  of  tonnage,  &c  : — 


Vessels. 

Tons. 

Men 

40        * 

12 

36 

10 

30 

8 

20 

7 

16 

6 

3 

IS 

16 

2 

12 

10 

2 

6 

6 

12  17s  75 

"  It  may  be  incidentally  mentioned  that  in  1540  the  port  of 
London  possessed  but  four  ships  exceeding  120  tons  burthen, 
the  Royal  Navy  excepted. 

^^  Reverses, — 1565.  There  seems  reason  to  believe  that  the 
town  had  about  this  date  suffered  some  reverses,  and  hence 
perhaps  there  was  a  falling-off  alike  in  population  and  ships 
compared  with  some  earlier  period.  The  ground  for  this  surmise 
is  that  in  1571  the  inhabitants  petitioned  Queen  Elizabeth  to  be 
relieved  from  a  subsidy  which  had  been  imposed  on  it  In  the 
petition  occurs  the  expression  '  her  Majest/s  poor  decayed  town 
of  Liverpool.'  It  has,  however,  to  be  remembered  that  when 
relief  from  fiscal  burthens  is  sought,  the  language  is  apt  to  be 
emphatic  Reference  will  hereafter  be  made  to  serious  depres- 
sion of  trade  near  the  close  of  the  18th  century. 

<'  1586.  Camden  describes  Manchester  as  surpassing  the  neigh- 
bouring towns  in  elegance  and  populousness.  'Theie  is,'  he 
says, '  a  woollen  manufacture,  a  market,  a  church,  and  a  college.' 
The  growth  of  this  town  was  destined  greatly  to  aid  in  the 
commercial  development  of  Liverpool :  see  1730. 

^^Description. — 1607.  Camden's  account  of  Liverpool  at  this 
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date  is  of  much  interest  '  From  Warrington  the  Mersey  grows 
broader,  and  soon  after  contracts  itself  again  ;  but  at  last  opens 
into  a  wide  mouth  very  commodious  for  trade,  and  then  runs  into 
the  sea  near  Litherpoole,  in  Saxon  Liverpole,  commonly  Lirpoole, 
called  so  (as  'tis  thought)  from  the  water  spread  like  a  fenn  there. 
It  is  the  most  convenient  and  frequented  place  for  setting  sail 
into  Ireland,  but  not  eminent  for  its  being  ancient  as  for  being 
neat  and  populous.  For  the  name  it  is  not  to  be  met  with  in 
old  writers ;  but  only  that  Roger  of  Poictiers,  who  was  lord  of 
the  Honour  of  Lancaster  (as  they  expressed  it  in  those  times) 
built  a  castle  here ;  the  government  whereof  was  enjoyed  by  the 
noble  family  of  the  Molineaux,  knights,  whose  chief  seat  lyes  hard 
by,  at  3^fton,  w**  the  same  Roger  de  Poictiers  bestowed  upon 
Vivian  de  Molineaux  about  the  beginning  of  the  Normans.  For 
all  the  land  between  the  Ribble  and  the  Mersey  belonged  to  the 
^  Roger,  as  appears  by  Domesday.' 

*•*•  Incorporation  and  Sale  of  the  Town, — 1625.  Charles  I. 
ascended  the  throne,  and  his  dealings  with  the  town  are  so 
remarkable  as  to  deserve  special  notice.  In  the  second  year  of 
his  reign  he  granted  a  charter  containing  rights  of  incorpora- 
tion, with  a  mayor  and  aldermen,  and  constituting  it  a  '  free 
town '  for  ever.  This  charter  recites  that  Liverpool  is  '  an  ancient 
and  populous  town,  and  the  ancient  and  only  port  of  the  County 
Palatine  of  Lancaster.'  Two  years  later  his  necessities  induced 
him  to  sell  {inter  alia)  the  royal  estates  in  Liverpool  to  the 
Corporation  of  London.  The  deed  recites  a  loan  of  ^222,897  2x. 
made  by  the  Lord  Mayor,  commonalty,  and  citizens  of  London, 
to  Lord  James  the  then  King ;  and  then  a  contract  between  the 
present  King  and  the  Corporation  for  a  further  loan  of  ^120,000 
for  which  Charles  had  granted  nearly  300  manors  and  estates, 
and  amongst  them  '  all  that  our  town  and  lordship  of  LitherpooU, 
parcel  of  the  honor  of  Lancaster  in  the  aforesaid  County  of  Lan- 
caster, with  every  of  their  rights,  members  and  appurtenances.' 
Amongst  the  items  included  in  this  sale,  too,  were  'the  Ferry 
across  the  Mersey,  the  market-tolls,  the  perquisites  of  Courts,  all 
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customs,  anchorage,  and  key-toll  of  the  water  of  Mersey  aforesaid, 
and  within  the  aforesaid  Town  'and  Lordship  of  Litherpool,'  and 
all  manorial^  seignorial,  and  regal  rights  then  existing.  The 
Corporation  of  London  sold  all  its  interest  in  Liverpool,  its 
ferries,  tolls,  &c,  to  Richard,  Lord  Molyneux,  for  £4$^  • 

^^  Liverpool  a  Contributory  to  Fort  of  Chester. — 1636.  Writs  were 
issued  by  the  King  (Charles  I.)  for  the  illegal  exaction  of  ship- 
money.  Bristol  was  rated  at  ^1,000;  Liverpool  only  ^£'25,  and 
the  neighbouring  port  of  Chester  for  ^26.  It.  should  be  stated 
that  up  to  this  date  Liverpool  had  not  been  regarded  as  an 
independent  port ;  it  was  but  a  contributory  to  the  chief  port  of 
Chester.  Thus  in  1648  the  mayor  of  the  latter  place  being 
required  by  the  Privy  Council  to  give  in  an  account  of  all  the 
vessels  that  belonged  to  the  port,  the  following  return  was 
made: — 

Place.  Vessek.         Tonnage.  Men. 

Chester  and  creeks .     .     .     .     15  383  63 

D£PXNDENT  Ports. 

Liverpool  and  its  creeks     .     .     24  462  76 

Beaumaris  and  its  creeks    .     .      3  34  9 

Carnarvon  and  its  creeks   .     .      2  26  6 

There  is  a  record  in  these  terms :  '  from  the  wide  and  extended 
port  of  Chester  to  the  little  Creek  of  Liverpool'  The  mayor 
(William  Williamson)  of  Liverpool  refused  on  this  occasion  to 
admit  Chester  to  be  the  superior  port,  but  was  overruled.  The 
call  for  ships  in  1336,  and  for  ship-money  three  centuries  later 
(1636),  seemed  to  justify  the  mayor  in  claiming  for  Liverpool  an 
independent  existence  I 

^^  Litigation. — Circa  1650.  Baines  {Hist,  of  Lancashire^  iv. 
p.  80)  records  the  following :  '  In  the  reign  of  Charles  IL  a 
Liverpool  merchant  having  sustained  some  damage  by  a  Spanish 
man-of-war,  brought  an  action  in  Westminster  Hall  against  the 
King  of  Spain,  and  prosecuted  his  suit  with  so  much  vigour  that 
his  Majesty  of  Spain  was  outlawed.  The  effect  of  this  measure 
was  to  deprive  Philip  of  the  power  of  proceeding  as  plaintiff  in 
our  Courts  against  several  British  merchants  upon  whom  he  had 
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claims;  and  Gondemar,  his  embassador  at  the  Court  of  St 
James's,  was  glad  to  satisfy  the  demand  of  the  Liverpool 
merchant,  in  order  to  replace  his  Royal  master  within  the  pale 
of  English  law.'  If  any  such  action  were  brought  I  assume  it 
could  only  be  in  the  Admiralty  Court 

^^  DescripHofL — 1673.  At  this  date  we  have  another  brief  de- 
scription of  the  borough  (see  1500  and  1607),  which  for  the  first 
time  seems  to  convey  some  indication  of  its  future  greatness. 
Blome  says : — 

" '  Lerpoole  or  Lererpoole,  commodioiuly  seated  on  the  goodly  river  Meney, 
where  it  affords  a  bold  and  safe  harbour  for  ships,  which  at  low  water  may  ride 
at  four  fitthom,  and  at  high  at  ten ;  which  said  river  is  navigable  for  many  mUes 
into  the  Country,  and  affords  abundance  of  all  sorts  of  fowl  and  fish,  especially 
great  quantities  of  lampreys  and  smelts  of  the  largest  size,  so  plentifully  taken 
that  they  are  commonly  sold  for  20  a  penny. 

'"  It  is  an  ancient  borough  and  corporation,  sending  two  representatives  to 
parliament  ....  and  those  that  are  free  of  this  town  have  the  great  benefit 
of  being  free  of  Bristol^  as  also  of  Waterford  and  Weshford  [Wexford]  in 
IreUnd.' 

^  Fireidom  from  Tolls ^  Dues^  6v. — The  freedom  from  tolls  in 
the  places  named  involved  a  reciprocal  obligation.  Baines,  in 
his  Lancashire  (1836,  voL  iv.  p.  141-s),  says  the  persons  then 
admitted  to  be  free  from  the  town  dues  of  Liverpool  were  (i)  the 
burgesses  of  Liverjxwl,  wherever  resident;  (2)  the  freemen  of 
London,  under  a  charter  of  Henry  I. ;  (3)  those  of  Bristol  under 
charters  of  Henry  IL  in  11 73,  and  Richard  L ;  (4)  of  Waterford 
and  Wexford,  under  charters  of  John  in  1205 — more  than  two 
3rears  antecedent  to  the  granting  his  charter  to  Liverpool; 
(5)  the  freemen  of  Lancaster  also  claimed  exemption  under  a 
charter  from  John,  Earl  of  Morton;  but  this  claim  had  been 
disputed. 

"The  town  dues,  to  which  this  exemption  refers,  are  those 
levied  by  the  Corporation  upon  all  merchandise  (with  a  few 
exceptions)  imported  into  or  exported  out  of  Liverpool,  at  the 
discretion  of  the  Common  Council  The  following  shows  the 
annual  amount  of  these  dues  at  each  of  the  following  decen- 
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nial  periods,  the  years  ending  on  the  12th  of  October  in  each 
case : — 

i73» 648  16    3 

1741 i.'^S   9    2 

1751 '.338    »    5 

1761 2,162    7  10 

1771 2,899  II    S 

1781 4.479  IS  8 

1791 10,440  II  2 

1801 19.728    3  S 

1811 21,418    s  3 

1821 33.090    5  6 

1831 47.007  14  s 

1841 66,823  16  6 

1851 104,960  16  4 

1861 166,588    6  3 

1871 226,077  19  I 

1881 260,698  2  7 

'*  The  imposition  of  these  dues  have  led  to  frequent  disputes 
and  much  litigation  on  the  part  of  those  merchants  who  were 
not  free  of  the  borough,  one  firm  paying  as  much  as  ^1413  7^".  9d. 
early  in  the  present  century.  It  was  contended  that  the  dues 
were  levied  with  great  irregularity  on  different  articles ;  but  the 
right  of  levying  them  by  the  Corporation  was  always  confirmed. 
The  rates  of  town  dues  (as  also  of  dock  rates)  were  revised  in 
December  1880. 

'<  The  freemen  of  the  places  named  were  exempt  from  dues 
at  Liverpool  so  long  only  as  they  continued  resident  in  their  own 
respective  towns,  of  which  fact  they  were  required  to  send  a 
certificate,  in  order  to  claim  the  exemption  for  their  goods  or 
vessels  in  Liverpool.  These  exemptions  were  in  practice  exer- 
cised by  all  parties.  But  incomparably  the  most  important 
privilege  of  the  freemen  of  Liverpool  is  their  exemption  from 
their  own  town  dues* 

*  It  may  be  that  this  freedom  from  tolls  and  dues  has  had  a  wider  sig- 
nificance  in  regard  to  the  commercial  growth  of  the  town  than  at  first  sight 
appears.  And  in  this  connection  we  are  carried  back  to  some  events  in  the 
reign  of  Edward  I.  In  20th  Edward  I.  [1292]  it  is  recorded  that  the  bailiffs  and 
commonalty  of  Lyyerpol  were  summoned  to  answer  to  a  writ  of  quo  warranUt 
for  claiming  exemption  from  all  fines  and  amercements  of  the  county,  and  suit 
of  county,  and  wapentake*  and  from  toll,  stallage,  thurtol,  passage,  pontage, 
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Concerning  this  corporate  freedom^  we  are  told  on  the  same 
authority  (vol  iv.  p.  129)  that  up  to  1780  'the  Corporation  sold 
the  freedom  of  the  town  at  a  price  varying  with  the  circumstance 
of  the  purchasers,  from  three  to  fifry  guineas.  In  1792  the 
Corporation  sold  the  freedom  of  the  borough  to  an  Irish  merchant 
named  lioyd  for  a  hundred  guineas.  The  Corporation,  as  the 
town  increased  in  trade  and  importance,  afrer  that  period  de- 
clined to  sell  the  freedom  of  the  borough,  and  thus  arose  a 
serious  pecuniary  distinction  between  traders  who  are  free  and 
those  who  are  not  By  some  the  refusal  to  sell  the  freedom  of 
the  borough  is  considered  to  have  worked  much  injustice.  The 
gross  amount  received  by  the  Corporation  from  such  sales  in  the 
interval  from  1773  to  1792  appears  to  have  been  ^626  9/.  10^.' 

"Under  the  3c  VicL  c  15  (1867),  an  Aa  for  the  Abolition  of 
certain  Exemptions  from  Local  Dues  on  Shipping  and  on  Goods 
carried  in  Ships^  all  these  exemptions  were  swept  away. 

"  West  India  Trade  {Sugar,  6-^.).— 1673.  About  this  date  the 
trade  with  the  West  Indies,  which  has  since  become  of  such 
vast  proportions,  began  to  be  attracted  to  Liverpool.  It  was  in 
1650  that  Sir  Edward  More,  writing  of  the  contemplated  erection 
of  a  sugar-house  here,  said  :  '  If  this  be  once  done,  it  will  bring  a 
traid  of  at  least  forty  thousand  pounds  a  yeare  from  y*  Barbadoes, 
w**  formerly  this  towne  never  knew.'  Blome,  in  his  history  of 
the  town,  1673,  says : — 

"  'Among  its  inhabitants  are  divers  eminent  merchants  and  tradesmen,  whose 
trade  and  traffic,  especially  into  the  fVest  Indus,  makes  it  famous— its  situation 


and  lastage,  throughout  the  realm  of  England;  and  to  have  a  market,  fair, 
pillory,  and  tumberel,  infangenthef  and  emendations  of  the  assize  of  bread  and 
beer  in  that  town.  In  the  proceedings  on  this  case  certain  men  of  the 
borough  who  represented  the  commonalty,  stated  that  at  present  they  had  no 
bailiff,  though  they  had  been  accustomed  to  have  one,  until  they  were  ob- 
structed by  Edmund,  the  King's  brother,  who  would  not  allow  them  to  have  a 
free  borough ;  and  therefore  at  present  they  did  not  claim  any  liberties  except 
exemption  from  fines,  amercements,  suits,  and  the  other  duties  before  men- 
tioned. With  respect  to  the  other  liberties,  they  had  formerly  possessed  them, 
but  now  Earl  Edward  had  them.  They  also  produced  the  charters  of  King 
John  and  Henry  HI.  Vide  Baines's  Hist,  of  Lancashire^  iv.  pp.  60-61,  and 
the  authorities  Uiere  quoted.    Further  as  to  Tolls,  see  Btrkenhead. 
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affording  a  great  plenty,  and  at  more  reasonable  rates  than  moat  parts  of 
England,  snch  exported  commodities  proper  for  the  West  Indies,  as  likewise  a 
quicker  return  for  such  imported  commodities,  by  reason  of  the  sugar  bakers, 
and  great  manufacturers  of  cottens  in  adjacent  parts,  and  the  rather  for  that 
it  is  found  to  be  the  conyenient  passage  to  Ireland.' 

^'  London  and  Bristol,*  however,  really  maintained  the  ascend- 
ency in  this  trade  until  near  the  close  of  the  i8th  century;  but 
early  in  that  century  other  relations  between  Liverpool  and  the 
West  Indies  were  developed :  see  Contraband  Trade  with  Spanish 
America, 

^^  Liverpool  becomes  an  Independent  Parish. — 1699.  This  year  is 
memorable  in  the  annals  of  Liverpool,  because  in  it  the  town 
was  emancipated  fh>m  its  parochial  dependence  on  Walton.  An 
Act  for  this  purpose  was  passed  (10  Wm.  IIL) ;  and  Liverpool 
and  its  liberties  henceforward  became  an  independent  parish. 
Previously  it  presented  the  anomaly  of  being  a  free  town  and 
corporate  borough  without  any  parochial  jurisdiction.  The  Act 
provided  that  the  Corporation  should  have,  power  to  build  a  new 
church,  and  a  house  for  the  rector,  and  to  raise  the  sum  of  ^400 
by  assessment  on  the  inhabitants  for  that  purpose. 

*  Bristol  had  been  for  many  centuries  the  principal  commercial  port  of  the 
west  coast  of  England.  The  development  of  the  port  of  Liverpool  during 
the  1 8th  century  was  therefore  regarded  with  some  jealousy  by  the  merchants 
of  the  former  city.  The  growing  or  receding  receipts  of  the  respective 
custom-houses  were  hence  the  frequent  subject  of  comparison.  The  foUowing 
figures  are  thus  obtained — 

■ 

Gross  Rbcbipts  of  Custom-housbs. 


1750 
1751 
1752 

1753 
1754 
1755 
1756 
1757 


Bristol. 
242,283 

228,517 
302,886 

301.483 
297,202 

333,778 
257.560 
351. 211 


LlTBKPOOL. 
215.463 

163.579 
200,409 

210,218 

258,456 
202,367 

165,438 
198,946 


It  is  seen  that  the  different  years  fluctuated  considerably.    The  average  of 
the  eight  years  presents  the  following — 

Bristol,  per  annum 289,365 

Liverpool     „  201,862 
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^^  Boundary  of  the  Fort. — 1793.  The  records  of  the  Exchequer, 
loth  George  I.  (under  date  98th  November),  state  that  the 
boundaries  of  the  port  had  been  fixed  by  Royal  Commission  as 
follows : — '  From  the  Red  Stones  in  Hoy  Lake  on  the  point  of 
Worral,  southerly  to  the  foot  of  the  river  called  Ribble  Water,  in 
a  direct  line  northerly,  and  so  upon  the  south  side  of  the  said 
river  to  Hesketh  Bank  easterly,  and  to  the  River  Astland  and 
Douglas  there;  and  so  all  along  the  sea-coasts  of  Meols  and 
Formby,  into  the  rivers  Mersey,  Irwell,  and  Weaver.' 

''  General  Review. — 1730.  I  have  traced  with  some  minuteness 
the  growth  of  this  town  from  its  dim  beginnings  down  to  the 
present  date,  when  it  had  come  admittedly  to  be  the  third 
mercantile  port  in  the  kingdom — London  and  Bristol  alone  re- 
mained before  it  It  may  be  said  that,  even  in  spite  of  certain 
considerable  drawbacks,  it  had  brought  itself  to  the  front  by  the 
most  simple  and  legitimate  means.  Even  its  trade  with  Ireland 
(which  first  brought  it  into  prominence),  as  also  that  with  the  Isle 
of  Man  at  a  later  date,  was  solely  due  to  its  physical  situation  or 
proximity.  But  this  very  position,  while  it  gave  great  facilities 
for  water  transport,  almost  shut  it  out  from  inland  communication. 
No  stage-coach  came  nearer  than  Warrington  (eighteen  miles), 
whence  the  few  passengers  from  London  were  conveyed  by 
horses ;  neither  cart  nor  waggon  was  employed  between  the  town 
and  Manchester,  all  merchandise  being  conveyed  by  pack-horses. 
There  were,  in  truth,  no  roads  in  this  part  of  our  island  suitable 
for  other  conveyance.*  The  seven  streets  which  comprised  the 
town  were  narrow,  mean  and  dirty.  There  was  but  one  inn — 
the  Golden  Lion  in  Dale  Street ;  no  Exchange  f  but  a  common 
court-house ;  no  public  building  but  a  small  charity  school  Such 
was  Liverpool  in  the  early  years  of  the  reign  of  George  II. 

*  In  1750  there  was  but  one  priyate  carriage  kept  in  the  town,  and  that 
belonged  to  Mr.  Clayton. — Barnes's  Lancashire^  \y,  p.  90. 

t  Between  1748  and  1754,  a  stately  building  caUed  the  New  Exchange  (im- 
plying a  former  one)  was  built.  It  was  burned  down  in  January  1795.  The 
water-pipes  being  frozen  from  the  intense  frost,  no  chance  of  saving  it 
was  aysUlable.  The  present  Exchange  buildings  are  very  fine,  while  the 
"  Exchange  flags  "  on  a  busy  day  present  a  scene  never  to  be  forgotten. 

The  markets,  too,  are  amongst  the  best  in  the  kingdom. 
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''But  the  Liverpool  we  have  now  described,  great  as  it  was 
then  regarded,  in  truth  was  but  a  village  compared  with  what  it 
has  since  become.  Several  and  varied  causes  occurred  about  this 
period  to  bring  it  into  greater  prominence.  Six  centuries  of 
steady  progress  have  been  followed  by  a  century  and  a  half 
wherein  the  advancement  has  been  by  leaps  and  bounds.  A 
succession  of  causes,  more  or  less  fortuitous,  have  assumed  the 
force  of  a  tide  of  fate ;  and  hence  we  have  to  account  for,  as  also 
to  endeavour  to  portray,  the  Liverpool  of  to-day.  Ordinary 
language  would  fail  alike,  in  limit  of  space  and  in  power,  to 
complete  our  survey.  I  must  call  in  the  aid  of  statistics,  whose 
peculiar  province  it  is  to  render  such  illustrations  and  comparisons 
possible. 

"I  shall  still  preserve  the  chronological  arrangement  of  in- 
cidents, introducing  the  statistical  tables  where  I  deem  their 
application  most  essential  I  may  note  here,  as  an  unerring  sign 
of  progress,  that  the  first  newspaper — ^the  Liverpool  Courant — was 
established  in  17 12.  Since  this  date  the  aid  of  the  local  press  has 
been  material  in  advancing  the  true  interests  of  the  town, 

^^  Manchester  Manufactures. — The  improvements  introduced  early 
in  the  i8th  century  into  the  manufactures  of  Manchester  became 
the  means  of  extending  the  commerce  of  Liverpool  Hitherto  a 
large  class  of  goods  shipped  by  the  merchants  of  Liverpool  to  the 
West  Indies  had  been  manufactured  in  Scotland.  The  Man- 
chester manufacturers  now  conceived  themselves  able  to  supply 
such  goods  not  only  on  lower  terms,  but  of  better  quality.  The 
experiment  was  tried  and  succeeded ;  and  hence  a  monopoly  in  the 
supply  of  coarse  goods  in  the  West  India  market  was  obtained. 

"The  shipping  belonging  to  the  port  had  increased  from 
84  vessels  in  1709,  to  131  in  1723.  This  was  indeed  not  very 
considerable,  but  as  it  was  the  result  of  what  I  may  designate 
legitimate  trade  operations,  and  was  not  due,  as  in  some  other 
instances,  to  extraneous  causes,  the  fact  requires  to  be  recorded. 
The  towns  of  Liverpool  and  Manchester  had  thus  established  a 
community  of  interest,  and  their  growth  henceforward  was  very 
rapid. 


(  I"  ) 

"  Sait  Trade, — ^This  has  lent  prominent  aid  i&  the  development 
of  the  trade  of  the  port,  not  simply  from  the  number  of  craft 
locally  engaged  therein,  but  more  particularly  from  the  circum- 
stance that  any  vessel  seeking  freight  might  be  sure  of  a  caxgo  of 
salt  to  some  colonial  or  foreign  port;  hence  ships  were  con- 
tinuously attracted  hither.  The  extent  of  this  trade  caused  Salt- 
house  Dock  (1753)  to  be  constructed  for  its  accommodation,  and 
afterwards  further  accommodation  was  provided  near  Garston. 
Considerable  fortunes  have  been  realised  in  the  business.* 

"  In  1732  eighty  sloops  of  from  forty  to  seventy  tons  burden 
each  were  engaged  in  the  trade  locally,  conveying  salt  to  Liver- 
pool vid  the  river  Weaver.  In  1770  there  were  exported  from 
Liverpool  937,203  bushels  of  rock-salt,  and  262,790  bushels  of 
white.  The  later  statistics  are  reduced  to  tons,  embracing  salt  of 
all  kinds. 


1820 
1823 
1841 
1850 
i860 
1870 
1880 


Tons.  Remarks. 

99,700  of  which  55,000  tons  were  shipped  to  Ireland. 
360,813 

445*633  „  123,459  „   went  to  the  United  States. 

690,010  „  265,142  „ 

736,038  „  149,823  „ 

956,721  „  261,687 


ft  If 


t*  I*  »» 


i860.  1870.  lUo. 


Tons.  Tons.  Tons. 

Export  from  Liverpool  .     .     690,010  736,038  956,721 

„     •    „     Runcorn     .     .         ..  I74fi96  244,775 


Total  from  the  Mersey    690,010  910,234        1,201,496 


These  figures  do  not  agree  with  the  custom-house  returns,  which 
show  foreign  trade  only,  and  do  not  include  coast-wise  trade. 
This  fact  has  to  be  kept  in  view  in  comparing  with  other  returns. 
"  I  have  to  thank  Mr.  Wm.  Blood,  of  the  Liverpool  Chamber 
of  Commerce,  for  obtaining  some  of  the  later  figures  in  the  pre- 
ceding table. 

*  In  the  time  of  Charles  I.  there  were  165  salt-works  connected  with  the 
brine-pits  of  Cheshire. 
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*^  Contraband  Trade  with  Sfanish  America. — From  about  1720 
down  to  1740  a  considerable  trade  from  Liverpool  was  carried  on 
with  the  West  Indies,  and  through  that  channel  with  Spain.  So 
far  as  the  last-named  country  was  concerned,  this  trade  was 
contraband.  The  facts  were  these.  The  goods  exported  from 
Spain  to  her  American  territories — ^long  the  produce  of  the  looms 
of  France  and  Germany — were  laid  under  the  most  exorbitant 
customs ;  and  the  Cales  Company,  which  claimed  the  privilege  of 
these  exports  exclusively  by  virtue  of  its  charter,  paying  also  a 
yearly  tribute  to  the  Spanish  Government  Every  article  in  the 
company's  invoice,  upon  its  arrival  at  Vera-Cruz,  Porto-Bello, 
Mexico,  Zuria^  Quito,  and  other  settlements,  was  charged  up- 
wards of  300  per  cent  beyond  what  the  inhabitants  had  been 
accustomed  to  pay  when  the  trade  was  open.  These  extravagant 
charges  almost  placed  the  goods  out  of  the  reach  of  the  pur- 
chasers, and,  in  proportion  to  their  enormity,  held  out  the  more 
powerful  inducements  to  an  illicit  commerce  for  the  supply  of  the 
inhabitants.  Accordingly  the  Spanish  West  India  traders  in  the 
neighbourhood  of  Jamaica  ventured  to  run  in  periguas,  schooners, 
and  large  canoes  from  the  Havannah,  from  Porto-Bello,  Carthagena, 
and  many  small  ports  and  creeks  on  the  main,  to  Jamaica,  to 
endeavour  to  buy  checks,  stripes,  osnaburghs,  and  other  similar 
articles,  with  which  they  had  been  previously  supplied  in  the 
regular  course  of  trade,  as  already  stated.  In  this  they  succeeded 
so  much  beyond  their  expectations,  as  to  find  the  goods  not  only 
cheaper,  but  much  superior  to  those  they  had  been  accustomed  to 
purchase.  This  success  invigorated  their  future  attempts,  and 
the  demand  for  Manchester  goods  increased  to  so  great  a  degree 
that  frequently,  on  the  departure  of  the  Spaniards,  there  has  not 
been  a  piece  of  check  remaining  for  sale  in  the  Kingston  market 
The  returns  to  Liverpool  and  Manchester  were  made  in  actual 
specie,  and  their  amount  at  once  surprised  and  gratified  the  most 
sanguine  hopes  of  the  inhabitants. 

"  £dwards,  in  his  History  of  the  West  Indies^  asserts  that  a 
million  and  a  half  yards  of  goods  were  thus  annually  disposed  of. 
This  contraband  trade  was  at  length  (1740)  checked  by  an  Act  of 
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the  British  Legislature,  passed  in  consequence  of  the  representa- 
tions of  the  Continental  goremments.  The  advantage  to  Liver- 
pool in  the  way  of  direct  profit  was  estimated  at  over  ;f  350,000 
per  annum.  It  was  attended  with  this  further  advantage,  that  it 
directed  to  this  port  West  India  commerce,  which  was  destined  to 
assume  other  forms  and  profits. 

*'  The  lesson  to  be  learned  from  this  episode  is,  that  exorbitant 
fiscal  imposts  tend  to  defeat  their  own  purposes,  and  lead  to 
results  of  the  most  unexpected  character.  But  this  is  not  a  newly- 
discovered  fact 

"  Slave  Trade. — It  probably  would  be  agreeable  that  I  should 
omit  all  mention  of  this  subject  here ;  but  historical  accuracy  can 
hardly  sanction  such  a  course.  Commerce  grapples  with  all 
phases  of  human  wants  and  circumstances.  The  cultivation  of 
sugar  in  the  West  Indies,  and  afterwards  of  cotton,  indigo, 
tobacco,  and  rice  in  the  American  plantations,  required  for  its 
development  a  population  accustomed  to  labour  in  tropical  heat 
Africa  had  such  a  population,  and  voluntary  emigration  not  being 
understood,  kidnapping  (followed  by  bargain  and  sale)  arose,  and 
upon  this  system  the  wants  of  mankind  were  provided  for,  and 
a  wealth-creating  commerce  was  founded.*  For  any  sins  which 
resulted  the  nation  has  long  since  done  penance,  in  the  shape  of 
the  heaviest  self-inflicted  fine  on  record — i.e.  Parliament  voted 
twenty  millions  sterling  for  the  abolition  of  slavery  in  the  British 
colonies,  28th  August,  1833. 

"  The  first  vessel  engaged  in  this  trade  belonging  to  this  port 
sailed  firom  Liverpool  in  1703,  burthen  30  tons.  The  develop- 
ment was  slow,  for  in  1730  only  30  vessels  sailed  firom  hence. 
In  1765  no  less  than  86  vessels  traded  with  Africa,  and  carried 
25,730  negroes.  In  1804  there  were  126  vessels,  of  an  aggregate 
burthen  of  27,322  tons,  engaged  in  the  trade.  This  was  the 
largest  ever  so  employed,  and  firom  this  date  no  new  ships  were 

*  I  am  reminded  that  amongst  the  families  of  the  town  who  made  their 
money  in  this  business  is  one  of  great  prominence — a  distinguished  descendant 
of  which,  perhaps,  seeks  to  atone  for  the  past  by  vehemently  proclaiming 
liberty  in  the  present  1 
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permitted  to  embark  thereiiL*  In  1807  its  abolition  as  a  trade  in 
England  was  decreed  by  Parliament,  but  it  continued  in  the 
British  colonies  for  another  quarter  of  a  century.  Bristol  was  the 
head-quarters  of  the  trade  in  England. 

"  Canals^  6-r. — I  have  already  referred  to  the  inconveniences 
to  which  Liverpool  was  subjected  in  early  times  from  want  of 
roads  and  means  of  inland  communication.  Prior  to  the  period 
of  which  I  am  now  about  to  speak,  seventy  pack-horses  went 
daily  to  Manchester  from  the  Pack-Horse  in  Dale  Street 

'<In  1720,  by  means  of  the  Irwell  and  Mersey  navigation, 
Liverpool  and  Manchester  were  connected. 

''In  1755  ^^c  inhabitants  of  Liverpool  began  to  turn  their 
attention  to  the  question  of  inland  water  communication.     An 

*  I  have  had  placed  at  my  disposal,  by  Mr.  Wm.  Blood,  the  Secretary  of 
the  Chamber  of  Commerce,  Liverpool,  an  extract  from  an  account  book  of  a 
firm  in  Charleston,  of  121  years  standing  (in  1S79).  The  book  contains 
accounts  of  several  sales  of  slaves,  showing  net  proceeds  of  fix>m  £^04x0  to 
;f  70,000.  It  contains  also  the  accounts  of  various  shipments  from  Liverpool, 
Bristol,  and  other  ports,  one  of  which  is— 


"  Account    Sale  charges  and  net  proceeds  of  15  new  negro  slaves  received 

per  sloop  Prince  George^  John  Rolfi  Master,  account  of , 

Merchants,  Liverpool : — 

£        J.    ^. 
9th  Oct,  1778,   sold  to ,  and , 

10  men,  and  5  women,  at  £230  each^  payable  next  March  3 ,  300    o    o 

Harbour  charges — 

£    s.     d. 
Permit,  7/.  (id, ;  duties  at  £io  per  head,  and|    j^q  ,y    5 

feesiof. /      ^      ' 

16  blankets  given  to  the  above,  and  one  wbol      2c    o    o 

died,  cost / 

Beef,  bread,  rice,  and  paid  a  woman  for  care| 

of  them  two  nights / 

Commission  5  per  cent ,       165    o    o 

Freight  of  16  negroes.     Paid  Capt.  Johnx 

Rolf;  at  £s  los.  per  head,  and  for  some  I 

woollen  covering  at  Antigua,  l^s,  lod,^  ati       ^*  '*    ® 

700  per  cent «     - ' 

965    4    4 

Net  proceeds    .     .     .  ;f2,334  15    8" 


(     "5     ) 

Act  of  Parliament  was  then  obtained  for  rendering  navigable 
Sankey-Brook,  which  falls  into  the  Mersey  near  St  Helens,  and 
by  means  of  which  it  was  proposed  to  bring  coals  into  Liverpool. 
In  the  end  it  was  deemed  more  advantageous  to  make  an  entirely 
new  canal,  and  so  avoid  land-floods,  &c  This  was  accomplished, 
and  was  one  of  the  earliest  canals,  with  locks^  constructed  in  this 
country.  In  1763  only  eight  flats  (vessels,  so  called)  were  em- 
ployed in  the  trade  between  Manchester  and  Liverjxwl.  In  1766 
the  Duke  of  Bridgewater^s  canal  from  Runcorn  to  Manchester 
was  completed,  and  the  Grand  Trunk  Canal,  to  connect  the  Trent 
with  the  Mersey  (92  miles),  was  commenced  by  the  great  engineer 
Brindley.  It  was  completed  in  1777.  The  increased  facilities 
were  so  great  that  trade  became  in  a  manner  revolutionised. 
This  wiU  appear  by  a  reference  to  some  of  the  statistical  tables 
hereinafter  furnished. 

'^  *'  There  is  now  in  agitation  the  question  of  a  ship  canal  from 
the  Mersey  to  Manchester— ^making  the  latter  town  a  port 

^^  Fisheries. — ^This  is  named  as  a  former,  rather  than  a  present 
industry.  From  the  year  1750  to  1765  a  very  extensive  fishery 
was  carried  on  firom  the  river  Dee  to  the  mouth  of  the  Mersey, 
Ux  herrings  principally.  These  w«re  cured  as  white  herrings  for 
&e  West  Indies,  and  some  as  red  herrings  for  home  consumption. 
About  this  period  a  number  of  houses  united  and  established  a 
fishery  station  at  the  Isle  of  Man,  where  the  fish  were  cured  for 
the  Liverpool  markets,  which  during  the  wars  of  the  last  century 
were  liberally  supplied ;  but  on  the  restoration  of  peace  the  trade 
fell  off.  Considerable  quantities  of  red  herrings  were  sent  to  the 
Mediterranean  about  1765,  and  found  a  ready  sale.  One  house, 
established  in  1767,  had  25,000  barrels  pass  through  their  hands 
in  one  year.  The  home  trade  became  in  time  monopolised  by 
the  fisheries  on  the  eastern  coast  and  of  Scotland  Bristol  retained 
most  of  the  herring  trade  on  the  western  coast 

^'  The  merchants  or  shipowners  of  Liverpool  also  commenced 
adventures  in  Davis's  Straits  and  the  Greenland  seas  for  whales. 
When  the  first  steps  in  this  direction  were  taken  does  not  appear. 
In  1764  three  vessels  were  so  engaged,  and  in  1770  the  same 
number.     In  1775  a  Greenland  ship  was  built  in  Liverpool.     In 
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1786  there  were  thirteen  Liverpool  ships  so  engaged,  and  in  1778 
there  were  twenty-one,  with  total  tonnage  6485.  From  this  date 
the  trade  seems  to  have  declined  down  to  1810,  when  there  were 
but  two  ships  so  engaged,  and  the  same  in  1816. 

*'  Cotton. — In  some  of  the  Southern  States  of  America  it  has  been 
customary  to  use  the  term  ^King  Cotton '—cotton  ruled  every- 
thing there.  So  in  Liverpool,  while  I  have  reviewed  the  influence 
of  other  commodities  upon  the  fortunes  of  the  town,  all  have  to 
give  way  to  the  paramount  influence  of  cotton  I  To  convey 
anything  like  an  idea  of  its  importance  and  magnitude  in  a  few 
sentences  seems  impossible.  Linen  had  long  played  a  prominent 
part  in  its  commerce.  The  manu£aLCture  of  cotton  was  introduced 
into  India  fix>m  China  a.d.  1280.  In  1500  the  first  cotton  goods 
were  introduced  in  England  from  India.  Later  in  the  century 
seeds  of  the  cotton-plant  were  cultivated  in  English  greenhouses. 
In  1 63 1  printed  calicoes  were  introduced  from  the  East.  There 
was  some  cotton  manufacture  in  Lancashire  1673  (Blome).  In 
1676  calico-printing  was  introduced  in  London.  In  1691  the 
import  of  raw  cotton  into  England  was  1,985,868  lbs. ;  the  export 
of  cotton  goods  amounted  to  ^33^253  {Manchtster  Historual 
Recorder).  In  17  21  the  wearing  of  Indian  calicoes  was  pro- 
hibited in  England.  In  1730  cotton-spinning  by  aid  of  machinery 
was  successfully  introduced  at  Lichfield.  In  1742  a  mill  for 
spinning  cotton  was  erected  at  Birmingham ;  the  machinery  was 
sold  in  the  following  year.  In  1750  the  cotton  manufactories  of 
England  were  estimated  to  employ  20,000  persons.  In  1758 
there  were  sold  by  auction  in  Liverpool  twenty-five  bags  of 
Jamaica  cotton.  In  1770  there  were  imported  into  LiverjKX)! 
firom  the  West  Indies  5,521  bags  of  cotton;  three  bales  from 
New  York,  four  bags  from  Virginia  and  Maryland,  and  three 
barrels  from  North  Carolina.  This  was  the  beginning  of  the 
American  cotton  trade  with  Liverpool.  In  1774  power-loom 
machinery  was  invented  by  Cartwright;  in  1779  the  populace 
destroyed  the  machinery  used  for  carding  and  spinning  in 
Lancashire ;  1781,  duty  laid  on  imported  cotton  during  the  war ; 
1782,  cotton  sent  from  Lancaster  to  London  per  land,  carriage* 
Cotton  came  in  small  quantities  from  the  United  States  between 
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1783  and  1784.  Cotton  manufactured  in  Great  Britain  during 
this  latter  year  11,280,238  lbs.,  valued  at  ^^3,950,000  sterling. 
1787,  cotton  manu£dictories  estimated  to  employ  200,000  men  and 
women,  and  60,000  children.  Arkwright  received  the  honour  of 
knighthood  in  the  preceding  year;  1790,  the  cotton-plant  com- 
menced to  be  extensively  cultivated  in  the  Southern  States  of 
America ;  soon  after  it  was  imported  here  in  considerable 
quantities  through  the  West  Indies.  It  was  probably  this  cir- 
cumstance that  located  the  consignments  so  largely  to  Liverpool 
In  1800  or  1 80 1  the  entire  stock  of  American  cotton  in  this  town 
consisted  of  one  bag  only. 

''The  foUowing  table  must  complete  the  remainder  of  our 
history  under*  this  head. 

Toul  Bales  of  ^, ...   -   ^ 

1791  68,404  64 

1800  92,580  24,138 

1810  320,600  199,220 

1820  458.693  373.574 

1830  793.4"  571.601 

1840  1,4*4.977  1,166,506 

1850  1,573. «»  ».  "5.894 

i860  3.164,981  2,493,644 

1870  3,252,280  1.655.990 

1880  3.390,690  2,620,450 

''  In  the  earlier  portion  of  the  century  the  supply  from  the 
United  States  fluctuated  considerably,  so  again  during  the  period 
oftheCivilWar,i86i-6. 

^  I  have  to  thank  Mr.  Studley  Martin,  secretary  of  Liverpool 
Cotton  Brokers  Association,  for  the  later  statistics  in  this  table. 

"Privaieers. — ^The  commencement  of  hostilities  with  the  Ameri- 
can colonies  in  1775  inflicted  a  severe  check  on  the  trade  of  this 
port;  but  a  speedy  compensation  was  at  hand.  In  1778  France 
declared  for  the  American  side,  and  a  war  with  Great  Britain 
resulted.  With  incredible  despatch  the  shipowners  of  Liverpool 
fitted  out  120  vessels,  with  a  capacity  of  30,787  tons,  and  armed 
with  1,986  guns,  and  8,754  men,  as  privateers.*    These  were 

*  The  <'  Invincible  Armada  "  of  Spain,  in  1588,  which  excited  the  astonish- 
ment of  Europe,  while  it  carried  twice  as  many  men,  was  computed  at  but 
1 ,  198  tons  more  than  the  impromptu  Liverpool  fleet  1 
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employed  with  great  success  against  the  commerce  of  France. 
During  the  continuance  of  the  war  the  commerce  of  the  port 
consisted  chiefly  in  the  purchase  and  sale  of  prize  cargoes !  But 
the  freedom  of  the  American  colonies  in  itself  produced  greater 
results  for  the  commerce  of  Liverpool  than  any  other  single  event 
that  has  ever  happened. 

"  Trade  with  United  States, — Of  the  many  causes  which  have 
contributed  to  the  greatness  of  Liverpool,  the  most  potent  of  all 
has  been  the  trade  resulting  from  commercial  relations  with  the 
United  States  of  America.  Liverpool  had  an  established  com- 
merce there  before  the  War  of  Independence.  In  1708  one 
square-rigged  vessel  conducted  the  trade  between  Liverpool  and 
the  plantations.  In  1764,  the  vessels  entering  the  port  from  the 
American  plantations  were  188,  those  clearing  outwards  141. 
I  have  stated  under  another  head  {Privateers)^  how  Liverpool  in 
part,  at  least,  obtained  compensation  for  the  long  interruption  of 
its  regular  trade.  But  what  was  to  follow  the  ratification  of 
Independence  in  1783,  no  one  could  have  pretended  to  foresee. 
The  peace  signed  with  France,  Spain,  Holland  and  America  that 
year  was  equivalent  to  a  treaty  of  commerce  between  the  last- 
named  country  and  Liverpool.  Lines  of  passenger  and  freight 
packets  were  forthwith  established,  and  these  speedily  attained 
great  excellence  until,  in  their  turn,  they  were  superseded  by 
steam-vessels — see  Steamboats,  The  fastest  trip  ever  made  from 
New  York  to  Liverpool  by  a  sailing  packet  was  in  15}  days. 
The  average  length  about  23J  days. 

"  The  following  table  shows  the  growth  of  the  trade  with  the 
United  States : — 


Inwards. 

OUTWAKDS. 

Year. 

Vessels. 

Tonnage. 

Vessels. 

Tonnage. 

1793 

160 

30,316 

156 

30,573 

1823 

953 

267,250 

825 

231,356 

1831 

•  • 

•  • 

•  • 

•  • 

184I 

«  • 

•  ■ 

•  • 

•  • 

185 1 

•  • 

•  • 

•  ■ 

■  ■ 

186I 

1.347 

1,332,838 

981 

1,074,722 

187I 

1.427 

1,768,344 

1 ,  162 

1,448,411 

1881 

1,630 

2,466,547 

1,167 

1,942,293 
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*'  East  India  TVade. — ^The  merchants  of  Liverpool  had  looked 
with  some  degree  of  just  envy  at  being  excluded  from  any 
participation  in  the  East  India  trade,  by  reason  of  the  exclusive 
privileges  granted  to  the  East  India  Company.  They  had  in 
1792  petitioned  Parliament  against  the  grant  of  a  renewed  charter. 
By  an  Act  passed  in  1794  the  trade  of  the  East  (except  China) 
was  thrown  open  to  merchants  generally.  By  an  Order  in 
Council  dated  the  17th  of  December,  1814,  Liverpocd  was  declared 
to  be  a  port  fit  and  proper  for  the  deposit  and  safe  custody  of 
goods,  wares,  and  merchandise  imported  from  every  port  and 
place  within  the  limits  of  the  East  India  Company's  charter.  In 
the  following  year  the  trade  commenced.  In  18 19  there  were 
thirty-eight  vessels,  with  an  aggregate  measurement  of  15,966  tons 
entered  inwards.  This  is  the  largest  return  made.  By  1822  the 
trade  had  decreased  to  ten  vessels,  with  an  aggregate  capacity  of 
4,424  tons.  In  the  following  year  there  was  a  little  revival,  but 
the  circumstances  did  not  seem  congenial.  The  fall  in  the  prices  of 
East  India  produce  was  alleged  as  the  cause  of  want  of  enterprise 
therein. 

''  Steamboats. — It  is  due  perhaps  to  the  agency  of  steam  in  its 
application  to  navigation,  that  the  later  development  of  the  com- 
merce of  Liverpool  is  due.  Steamboats  were  first  introduced  on 
the  Mersey  in  July  181 5.  About  1836-7  the  City  of  Dublin 
Company's  steamers  Sirius  and  Royal  William  ran  between  Liver- 
pool and  New  York.  In  1840  the  CunardWnt  from  Liverpool  to 
New  York  commenced  to  run,  and  soon  established  a  species  of 
steam-ferry  between  the  two  countries.  Ten  years  later  (1850) 
the  Inman  line  commenced.  Since  then  the  White  Star  and 
other  lines  have  been  running,  and  there  is  now  hardly  a  day 
in  the  week  wherein  one  of  these  fine  floating  ferry-boats  and 
hotels  combined  does  not  leave  the  port  Their  regularity  of 
departure  and  arrival  is  approximating  to  that  of  the  railway  trains. 
Lines  of  steamships  to  the  West  Indies,  to  the  South  American 
ports,  to  the  Cape,  to  Australia,  in  fact  to  all  parts  of  the  world, 
also  run  from  hence,  and  the  tonnage  of  many  of  these  is 
reckoned  by  thousands  in  the  place  of  hundreds  formerly.     For 
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the  purposes  of  freight  also,  sailings-vessels  are  things  of  the  past. 
From  commerce  thus  expedited  a  new  and  shorter  usance  of 
Bills  of  Exchange  has  resulted.  Further  modifications  in  this 
direction  are  in  contemplation. 

**  It  was  to  the  people  of  Liverpool  that  Cannbg  eloquently 
described  steam  as  *  that  new  and  mighty  power— new,  at  least, 
in  the  application  of  its  might — ^which  walks  the  water  like  a  giant, 
rejoicing  in  its  course,  stemming  alike  the  tempest  and  the  tide  ; 
accelerating  intercourse,  shortening  distances,  creating,  as  it  were, 
unexpected  neighbourhoods  and  new  combinations  of  social  and 
commercial  relations,  and  giving  to  the  fickleness  of  winds,  and 
the  faithlessness  of  waves,  the  certainty  and  steadiness  of  a 
highway  upon  the  land.' 

''The  following  statistics  show  the  increasing  proportion  of 
steam  tonnage  in  the  total  vessels  entering  and  clearing  the  port 
They  extend  fipom  185 1  downwards,  the  returns  not  having  distin- 
guished between  sailing  and  steam-vessels. 


Year  ending 

Tonnage  of  Vessek  paying  Dues  to  the  Board. 

Proportioa 
which  Steam 

Sailing. 

Steam. 

Total. 

Tonnage  bore  to 
Total  Tonnage. 

24th  June,  185 1    . 
M         1861    . 

1871    . 
1st  July,  1881       . 

a,477»66i 

3,247,989 
2,724,571 
2,359,466 

1,260,005 
1,729,283 
3,407,174 
5.534,482 

3.737»666 
4,977,27a 

6, 131 » 745 
7,893.941 

34  per  cent 

35  .. 
56 

70       „ 

Note. — ^Vessels  only  pay  dues  once,  generally  on  the  inward  voyage.  The 
above  figures  may  therefore  be  taken  to  represent  the  tonnage  entering  the 
port    The  tonnage  clearing  may  be  estimated  at  about  the  same. 


"  For  these  mteresting  details  I  have  to  thank  Mr.  Gray  Hill, 
Secretary  of  the  Liverpool  Steamship  Owners'  Association,  and 
through  him  Mr.  Gittins. 

"  Timber  Trade. — A  most  extensive  trade  in  timber  has  resulted 
from  two  sources,  (i.)  From  Canadian  and  American  ports. 
(2.)  From  Baltic  and  other  ports.    The  manufstcturing  industries 
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which  the  comiiiercial  enterprise  of  Liverpool  had  done  so  much 
to  foster,  produced  an  almost  unlimited  demand  for  timber. 
The  earliest  statistics  available  as  to  each  of  these  sources  of 
supply  is  for  the  year  1822,  after  which  I  have  no  details  until 
i860. 


Year. 

Canadian  aad  American  Porta. 

Baldc  and  other  Ports. 

VeaMb. 

Value. 

VcMeU. 

Value. 

1822 
i860 
1870 
1880 

307 
404 
408 
522 

8a.499 
1,710,500 

i.734t0oo 

2,202,000 

77 

SI 
168 

245 

0^' 
18,121 

64,206 

'  201,600 

294,000 

"  The  figures  in  the  last  three  lines  are  kindly  supplied  by 
Messrs.  Gilbert  Harrison  and  Brothers,  whose  circulars  are  well- 
known  in  the  trade. 

'*  Sou/A  American  Trade. — The  hold  which  Liverpool  had  upon 
the  trade  of  the  West  Indies,  as  also  upon  the  northern  portion  of 
the  American  continent,  was  calculated  to  bring  the  commerce 
of  the  South  American  Republic  and  cities  into  the  like  direction. 
Liverpool  was  foremost  in  urging  the  acknowledgment  of  the 
independence  of  the  new  governments,  and  enterprising  in 
promptly  opening  a  trade  with  them.  The  early  statbtics  are 
not  available.  In  18 14  the  value  of  British  goods  exported  to 
Buenos  Ayres  was  ^404,200.  In  1823  the  total  exports  of 
British  produce  and  manufactures  to  the  whole  of  the  South 
American  continent  was  ^5)648,769. 

^'  I  regret  to  say  that  I  have  found  it  impossible  to  compile  a 
return  showing  the  later  development  of  this  branch  of  the 
Liverpool  trade.  I  hope,  through  the  good  offices  of  the  Chamber 
of  Commerce  of  the  borough,  some  central  bureau  may  be  insti- 
tuted, whereby  the  progress  of  all  branches  of  local  commerce 
may  be  efficiently  recorded. 

K  2 
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*'  EmigroHotu^K  collateral  source  of  prosperity  to  the  town 
has  been  emigration.  I  cannot  ascertain  precisely  when  it 
commenced  to  assume  any  considerable  proportions,  but  probably 
with  the  opening  up  of  the  Australian  colonies  and  the  discovery 
of  its  gold-fields  about  1839.  Vessels  being  found  in  the  harbour 
from  all  parts  of  the  world,  naturally  suggested  facilities  for 
emigration.  The  Irish  sailed  largely  fipom  this  port,  and  the. 
Germans  soon  discovered  that  it  was  cheaper  to  sail  hence  than 
from  their  own  ports.  Railway  communication  with  Hull,  and 
afterwards  with  Grimsby,  further  largely  developed  this  business. 

"  The  following  table  supplies  such  details  as  I  have  hereon. 


Years 

1833 

Number  of 

Emigrants 

10,888 

1836  • 

t» 

>t 

3*. 845 

1840 

>» 

>» 

40,359 

1845 

»> 

1) 

55 » 577 

1850 

»» 

» 

»74.i87 

i860 

>» 

»f 

83,774 

1870 

»» 

»» 

163,169 

1880 

i> 

»> 

183,502 

1881 

>» 

»t 

328,813 

"  Since  the  Irish  famine  (1846-7)  the  emigration  has  been  very 
largely  increased  to  the  United  States  and  to  Canada.  The  totals 
vary  considerably  at  different  periods. 

**  Export  Coal  Trade. — This  branch  of  trade  has  long  formed  a 
prominent  feature  in  Liverpool  For  some  years  it  was  a  growing 
one ;  but  of  late,  mainly  in  consequence  of  the  competition  of 
other  ports,  chiefly  Cardiff  and  Hull,  the  trade  has  made  little 
advance    The  foUowing  are  the  details  available. 


Tons. 

1850 

Vessels  ladcji .     . 

.     .     Coals 

260,943 

IS60 

»»         •     • 

•         ,» 

595,639 

1870 

»,         •     • 

»» 

551. 181 

1880 

»»         •     • 

,» 

579,074 

I88I 

,, 

,, 

722,627 

**  Iron  and  Hardware, — A  very  large  proportion  of  the  exported 
iron  and  hardware  from  the  manufactories  of  the  north  midland 
district  find  their  way  to  Liverpool.     In  1821  the  value  of  ex- 


(     133     ) 

ported  iron  to  the  United  States  was  ^^342, 608.  In  1851  it 
had  increased  to  ^1,792,000 — Liverpool  being  the  chief  place  of 
export    It  has  increased  enormously  since  that  date. 

^Earthenware. — The  potteries  of  North  Staffordshire  have 
developed  an  extensive  export  trade.  Water  carriage  is  largely 
adopted,  on  the  grounds  alike  of  safety  and  cheapness*  In  1849 
the  number  of  packages  shipped  from  Liverpool  was  138,713. 
By  185 1  the  number  had  increased  to  167,144,  containing  no  less 
than  61,528,196  separate  pieces.  The  trade  has  been  growing 
ever  since. 

"  Other  large  Trades. — The  American  provision  trade,  the 
grain  trade,  the  tea  trade,  have  all  assumed  enormous  propor- 
tions in  Liverpool.  Space  does  not  permit  of  more  than  a  passing 
allusion  to  these.  The  grain  warehouses  of  Liverpool  are  very 
extensive  \  the  rental  in  1880  was  ^240,394. 

^*' Statistical  Summaries. — In  addition  to  the  direct  causes 
already  specified,  there  have  been  other  minor  causes  at  work,  the 
aggregate  of  which  must  have  exercised  considerable  influence  on 
the  progress  of  the  town.  The  progressive  tendencies  of  its 
individual  citizens  has  often  been  the  subject  of  remark.  Its 
geographical  position,  presenting  some  real  disadvantages  in  the 
beginning,  has  in  the  end  been  of  signal  service.  It  may,  indeed, 
have  been  that  but  for  Liverpool  the  great  cotton  industries 
might  never  have  become  located  in  Lancashire.  Be  that  as  it 
may,  the  imports  and  exports  that  have  resulted  from  these  have 
been  such  as  to  create  a  commerce  in  themselves,  apart  from  all 
other  causes.  But  with  the  other  causes  combined,  the  city  has 
become  what  we  now  see  it — the  greatest  shipping  port  of  the 
world;  hence  a  most  fitting  place  for  the  meeting  of  our  Congress. 

"  By  way  of  conclusion  to  my  review,  already  extended  beyond 
the  limits  anticipated,  I  propose  to  add  a  few  brief  summaries 
which  will  elucidate  the  progress  of  the  trade  of  the  town  as  a 
whole,  and  so  atone  for  and  remedy  omissions  in  detail. 

"  Docks. — Up  to  the  year  17 10  the  trade  of  the  town  had  been 
carried  on  without  any  dock  accommodation.  A  mole  had  been 
constructed  during  the  reign  of  Elizabeth,  in  which  to  lay  up  the 
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small  vessels  then  existing  during  the  winter,  and  at  a  later  period 
a  quay,  for  convenience  of  lading  and  unlading,  had  been  con- 
structed. The  only  protection  in  the  way  of  a  haven  was  that 
constructed  in  1561.  The  time  had  arrived  when  a  dock  into 
which  vessels  could  be  floated  at  high  tide,  and  wherein  they  could 
ride  in  safety  in  all  weather,  was  required.  For  while  the  port 
had  but  eighty-four  vessels  of  its  own,  it  was  yearly  frequented  by 
t?iree  times  that  number.  An  Act  was  now  obtained  for  the  pur- 
pose, and  the  first  dock  constructed  occupied  the  pool  or  haven. 
It  is  now,  and  has  long  been,  designated  as  the  '  Old  Dock ' — ^for 
others  followed  in  due  course,  as  will  be  seen  by  a  table  to  be 
presented  hereafter.  The  port  of  Chester  beggin  from  this  date 
to  decline.  Macpherson  (Hist,  of  Commerce)  gives  the  following 
graphic  account  of  this  event : — 

" '  The  entrance  into  the  port  of  Liverpool  having  been  long 
experienced  to  be  so  dangerous  and  difficult  that  great  numbers  of 
strangers  and  others  have  frequently  lost  their  lives,  with  ships 
and  goods,  for  want  of  proper  land-marks,  buoys,  and  other  direc- 
tions into  it,  and  more  especially  for  want  of  a  convenient  wet- 
dock  or  basin  therein,  the  Parliament  laid  a  duty  for  twenty-one 
years,  from  Midsummer  17 10,  on  the  tonnage  of  all  ships  trading  to 
and  from  Liverpool  to  any  part  of  Britain  and  Ireland,  as  well  as 
to  and  from  foreign  countries,  for  making  a  wet-dock,  &c  And 
it  has  fully  answered  the  ends  thereby  proposed,  the  wet-dock  in 
particular  having  been  long  since  completed,  to  the  great  emolu- 
ment of  that  most  mercantile  and  opulent  town.' 

''  There  is  no  doubt  that  the  trade  of  this  port — ^the  coasting 
trade  more  particularly — considerably  increased  about  this  period, 
and  presumably  from  this  cause.  The  Irish  trade  was  flourishing, 
and  a  number  of  merchants  from  Ireland  had  come  to  reside  in 
the  borough.  A  lucrative  trade  with  the  Isle  of  Man  had  sprung 
up,  fostered  by  the  absurd  fiscal  regulations  the  English  Parlia- 
ment had  imposed,  particularly  with  regard  to  the  import  and 
export  of  grain.  The  importation  of  iron,  timber,  hemp,  flax, 
and  other  naval  stores  from  the  northern  countries  of  Europe, 
was  now  growing  into  activity ;  while  as  opulence  and  elegance  of 
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living  gained  ground,  the  supply  of  wine,  fruit,  and  other  articles 
from  Southern  and  Eastern  Europe,  came  to  be  directly  imported, 
instead  of  filtering  through  the  circuitous  channels  of  London  and 
Bristol 

"  By  the  Act  8th  of  Anne  (1708),  already  referred  to,  the  Dock 
Estate  was  created.  This  has  led  to  the  most  important  conse- 
quences. The  Corporation  gave  the  site  for  the  first  doclc  The 
dues  authorised,  afrer  recouping  cost  of  construction,  constituted 
the  nucleus  of  the  fimd  for  future  dock  accommodation.  I  shall 
now  mention  a  few  of  the  earlier  docks  in  the  order  of  their  con- 
struction. 

"  1715.  First  dock,  now/:alled  '  Old  Dock,'  closed  1826. 

"  1717.  Dry  Dock  constructed. 

'*  1753.  Salthouse  Dock;  Act  obtained  in  1734.    Corporation 
gave  land  and  jf  1,000  towards  expenses. 
1767.  First  stone  of  St   (xeoige's  Dock  and  Basin;  Act 

obtained  1761. 
177 1.  George's  Dock;    also  Geoige's  Basin  and  Geoxge's 

Ferry  Basin. 
1788.  King's  Dock  ;  Act  obtained  1785. 

'^  1796.  Queen's  Dock  „  (enlarged  181 6). 

''  1813.  Canning's  Dock. 

'^  182 1.  Prince's  Dock;  first  stone  laid  1816. 

**At  this  date  (1821)  the  expenditure  for  docks  had  reached 
^2,602,889,  ^^d  there  was  accommodation  for  about  800  vessels, 
averaging  250  tons  each;  total,  200,000  tons.  The  land  had 
been  largely  obtained  from  the  river,  in  all  about  50  acres. 

''  From  this  period  new  docks  became  the  rule,  and  not  the 
exception.  By  1852  the  total  area  of  the  Dock  Estate  was 
712  acres,  the  water  space  being,  of  course,  very  much  less.  The 
river  wall  belonging  to  it  extended  over  five  miles. 

''  Coming  down  to  the  present  time,  it  has  to  be  noted  that  the 
docks  on  each  side  of  the  river  belong  to  the  port  of  Liverpool. 
The  Liverpool  docks  and  basins  give  a  water  capacity  of  333  acres, 
with  a  lineal  quayage  of  22  miles;  the  Birkenhead  docks  a  water 
capacity  of  160  acres,  and  9  miles  of  lineal  quayage. 


it 


u 
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'^The  revenue  of  the  Dock  Estate  consists  of  three  parts: — 
I.  Tonnage  rate  of  ships.  2.  Dock  rates  on.  goods.  3.  Town 
dues  on  goods.  4.  Various  minor  items.  The  aggregate  income 
for  the  year  ending  July  1881  was  ^11226,497. 

**  In  connection  with  the  docks  some  mention  should  be  made 
of  the  most  unique  Landing  Stage.  It  is  an  essential  feature  of  the 
place.  Its  value  was  best  realised  after  the  disaster  of  the  burning 
of  1874.  The  total  sum  expended  on  this  great  work  has  been 
^^373.000. 

^^SMfpifig  (Local), — In  1739  a  return  of  the  shipping  belonging 
to  this  port  was  made.  There  were  211  vessels  of  over  30  tons, 
being  a  very  great  increase  upon  any  previous  return.  Not  only 
had  the  number  increased,  but  the  size  of  the  vessels  was  much 
greater;  thus  there  was  one  of  400  tons,  one  of  350,  one  of  300, 
one  of  250,  two  of  240,  two  of  200,  the  remainder  ranging  down- 
wards in  stages  of  10  tons,  there  being  sixteen  of  100  tons  and 
ninety  below  100.  I  will  take  this  opportunity  of  presenting  a 
table  of  the  shipping  belonging  to  the  port  at  various  periods, 
compiled  chiefly  from  Lloyd's  book : — 


Year. 

Vessels. 

Tons. 

Men. 

1565 

12 

175 

75 

1618 

24 

462 

76 

1709 

84 

5,789 

936 

1716 

113 

•83,610 

1,376 

I75I 

220 

19,175 

3,319 

1771 

323 

35,586 

5.664 

1787 

446 

72,730 

8,150 

1793 

606 

98,694 

9,540 

1801 

821 

129,470 

12,315 

1810 

1,131 

185,641 

1829* 

805 

161,780 

1841 

1,233 

312,447 

1850 

1,808 

SHfiZS 

i860 

2,45« 

1,001,608 

1870 

2,611 

1.437,373 

1880 

2,491 

1,554,871 

*'  Shipping  {General), — It  will  of  course  be  understood  that  the 
shipping  belonging  to  the  port  is  a  very  distinct  thing  from  the 

*  Aboat  1827  there  was  a  general  re-registration  of  all  ships,  in  order  to 
clear  the  registers  of  the  names  of  ships  that  had  ceased  to  exisL 
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shipping  using  the  port  Such  a  port  as  Liverpool  is  open  to,  and 
is  frequented  by,  the  shipping  of  the  world.  The  first  return  I 
can  find  of  the  number  of  ships  entering  the  port  in  any  one  year 
is  for  1730,  when  300  sail  is  recorded.  By  1757  the  number  had 
increased  to  1,371,  the  dues  paid  being  ;^2,336.  The  dues  in 
1734  were  ;^8io  iis,6d,;  in  1752  they  were  ;^i,776.  Taking 
the  returns  for  the  same  year  as  in  the  preceding  table,  the 
following  result  is  shown : — 


Year.  VcMelt.  Toonage 


Dues. 


1757 

i,37i 

I77I 

2,087 

1787 

3.567 

1793 

4.1^9 

I80I 

5,060 

I8I0 

6,729 

1820 

7,276 

1830 

11,214 

1840 

15-998 

1850 

ao.457 

i860 

21,136 

1870 

19,429 

1880 

20,070 

2,336 

4,204 

9,200 

12,480 

459,719  28,365 

734.391  65.782 

805,033  94,412 

1,411,964  151,359 

2,4»5,7o8  178,196 

3,536,337  211,743 

4,697,238  547,465 

5,728,504  714,173 

.7.524,533  982,378 

Note. — In  the  column  "Dues,"  are  included  (i)  Dock  Tonnage  rates  on 
yessels ;  (2)  Dock  Rates  on  Goods  ;  (3)  Town  Dues  on  Goods.  I  am  not 
sure  if  all  these  were  included  down  to  185a  The  Tables  of  Dock  Rates 
and  Town  Dues  were  rerised  in  Dec  1880,  and  a  large  reduction  made 
therein,  which  took  effect  on  and  from  January  1st,  1881.  This  will  affect 
future  comparisons. 

^^  The  £su:t  of  the  more  rapid  increase  in  the  tonnage  and  duties 
is  accounted  for  in  the  increasing  size  of  the  ships.  In  1800  the 
average  capacity  was  94  tons ;  in  x88o,  440  tons.  The  advent  of 
steamers  has  had  an  increasing  effect  in  this  direction. 

**  An  Act  for  regulating  the  Fi/ofs  in  the  port  was  passed  in  1766. 
**  Commerce  of  Liverpool  and  of  London. — It  may  be  of  interest 
to  institute  some  comparison  between  the  commerce  of  Liverpool 
and  that  of  London. 

1880  Imports,  London  values  ;^i4i,442,9o7. 

Liverpool   „     ^^  107 ,460, 187. 
„      Exports,  London      „    ^52,600,929. 

Liverpool-  „    ^^84,029,651. 


I, 
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**  When  we  take  the  tonnage  in  the  place  of  values,  and  com- 
bine the  imports  and  exports,  the  results  are  as  follows : — 


1880  totals :  London 
Liverpool 


16,479,108  tons. 
14,496,364    „ 


'^The  difference  in  this  comparison  of  tonnage  as  against 
values  results  from  the  character  of  caigoes.  To  London  is  sent 
silk,  indigo,  and  other  Eastern  products  of  high  value. 

**  Coasting  Trade, — I  have  spoken  of  the  development  of  the 
coasting  trade  at  various  epochs,  but  have  had  no  opportunity  of 
furnishing  direct  statistics  thereof.  In  1752,  out  of  202  vessels 
which  belonged  to  the  port — 

10 1  were  employed  as  coasters  and  Irish  traders. 
21  in  the  London  cheese  trade 
80  as  sloops  and  flats. 

"  In  1818  the  coasting  trade  amounted  to  2,960  vessels  entered 
outwards^  which,  estimated  at  80  tons  each,  gave  236,800  tons. 

'*  In  1823  there  were  3>58o  coasting  vessels  entered  inwards^ 
giving,  at  the  last-named  average,  306,400  tons. 


Year. 

Entered. 

Tonnage. 

deaicd. 

Tonnage. 

Total  Vessels 

entcndand 

cleared. 

1840 
1850 
i860 
1870 
1880 

8,828 

9,844 
8,898 

7,262 
11, 500 

1,014.837 
1,401,994 

1,493.067 
1,601,658 

3,331,903* 

8,936 
10,054 
10,556 

8,436 
",336 

962.898 
1,349,202 
1,460,850 
1,503,928 
2,504,648 

17,764 
19,898 

19,454 
15,918 

22,836 

^'The  number  of  vessels  engaged  in  the  coasting  trade  is 
understood  to  be  diminishing. 

^^  Population. — We  have  seen  that  in  1565  the  population  of 
the  town  consisted  of  138  householders  and  cottagers,  in  all  less 
than  1,000  inhabitants.     It  was  now  (1700)  estimated  at  nearly 

*  IndttdiDg  vessels  in  ballast,   and  those  which   had    been   previously 
exempt  from  Coast  Regulations,  on  account  of  the  cargoes  they  carried. 
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5,000.  It  will  be  convenient  now  to  review,  once  for  all,  the 
later  growth  in  this  respect  In  1710  the  population  is  returned 
as  8,168.  In  1720  the  number  was  estimated  at  10,446;  in  1730 
at  12,000;  1740,  at  x8,oooj  i7S3j  at  22,000;  1760,  at  25,737; 
1769,  at  34,000.  These  numbers  were  conjectured  only,  but  were 
probably  not  far  from  the  truth.  In  1773  an  actual  enumeration 
took  place,  giving  the  following  results  : — Inhabited  houses,  5,928 ; 
untenanted,  412 ;  families,  8,002 ;  inhabitants,  34,407,  being 
5^  persons  to  a  house,  and  4I  to  a  family.  The  seafaring  men 
employed  in  Liverpool  ships  were  about  6,000.  In  1785  the 
population  was  41,000.  In  1790  there  was  another  enumeration, 
giving  8,148  inhabited  houses,  717  untenanted,  and  55,732 
inhabitants. 

^'In   1 80 1   the  regular  census  enumerations  of  the  country 
commenced,  and  hereafter  regular  decennial  results  are  available : 


20,552 


Year  1801 

Houses 

11,466 

Fami 

»      181 1 

>» 

16,007 

„ 

„      1821 

i> 

•  • 

„ 

ff      1831 

>f 

.• 

„ 

„      1841 

>» 

•  • 

,* 

»      1851 

*i 

54,310 

f. 

>,      1861 

ft 

65,999 

»» 

„      1871 

»» 

•  • 

„ 

M            I88I 

»» 

•  • 

„ 

M 

94,376 

„ 

135,000 

„ 

«>5.572 

,1 

224,954 

„ 

375.955 

», 

443.874 

„ 

488,845 

*, 

552,425 

"  If  Bootle  and  Birkenhead  are  included,  the  total  (1881)  would 
be  750,000. 

*'  About  182 1  the  question  arose  of  inchiding  in  the  enumera- 
tion of  the  population  that  of  the  outlying  villages.  In  the  pre- 
cedmg  century  Harrington,  £de-hiU,  Low-hill,  Everton,  and  Kirk- 
dale  were  all  detached  places — detached  from  the  town  which 
constituted  the  centre — ^but  were  yet  largely  inhabited  by  those 
carrymg  on  business  in  Liverpool.  The  growth  of  the  population 
in  time  brought  them  all  within  the  range  of  the  borough,  whose 
population  had  grown  out  first  to  meet  and  then  to  absorb  them. 

*  In  1 801  the  resident  inhabitants  were  27,367  male,  and  43,286  female — 
this  being  peculiar  to  a  seafaring  population :  the  males  are  away  with  their 
ships.    In  181 1  atitjiifatmg  population  was  estimated  at  7,000. 
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These  included,  in  1821  the  number  of  inhabitants  became  in- 
creased to  141^487.  Other  districts  have  more  recently  become 
absorbed,  notably  West  Derby.  Many  of  these  places  have 
interesting  local  histories.  The  Earl  of  Sefton  founded  *  the  new 
town  of  Harrington '  in  1775.  A  local  poet  (J.  Shewell,  Jun.) 
thus  celebrated  the  occasion  in  verse : — 

'  From  small  beginnings,  if  great  cities  rise» 
And  raise  their  lofty  turrets  to  the  skies ; 
Sure  Harrington,  beneath  the  anspicious  care 
Of  Sefton,  shall  her  spacious  fabric  rear  ; 
And,  as  she  rises  in  the  lists  of  fame, 
The  ilinstrioas  founder  to  the  world  proclaim. 
Let  Liverpool^  still  like  a  faithful  friend, 
Her  infant  sister  fro.n  each  wrong  defend. 
Here  be  the  olive's  sacred  boughs  displayed. 
To  both  the  kindred  towns  a  peaceful  shade ; 
So  shall  their  riches  from  their  union  grow, 
As  streams  from  rivers  join'd  more  copious  flow.' 

"  Railways, — Liverpool  takes  a  foremost  place  in  the  history  of 
railway  enterprise  in  Great  Britain,  and  therefore  in  the  world. 
The  line  from  Liverpool  to  Manchester,  for  which  application 
was  made  to  Parliament  in  1825,  and  which  was  actually  com- 
pleted and  opened  in  1830,  was  the  first  passenger  railway  in  the 
United  Kingdom  or  elsewhere.  The  capital  of  the  merchants  of 
these  two  great  sister  towns  was  lent  freely  to  the  enterprise ;  and 
this,  combined  with  the  talent  of  George  Stephenson,  produced 
results  which  have  revolutionised  the  world.  Canals  had  indeed 
done  much  to  ^unlitate  the  transit  of  heavy  goods  and  raw 
produce  \  but  the  element  of  speed  and  certainty  in  point  of  time 
was  left  as  the  proper  heritage  of  railways. 

'<  The  fact  of  Liverpool,  which  had  so  long  been  shut  off  from 
facilities  of  communication,  being  the  first  to  adopt  and  benefit  by 
the  most  improved  method  of  inland  communication,  is  signi- 
ficant    It  is  a  striking  instance  of  the  last  becoming  the  first 

"  Postroffice. — Postal  facilities  are  now  regarded  as  some  test  of 
enlightenment  Applying  this  test  to  Liverpool  in  the  past,  it  is 
seen  that  its  merchants  have  had  to  struggle  through  many 
difficulties.     In  172 1  there  was  a  post  three  times  a  week  from 
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Manchester  to  London,  as  also  for  the  north.  It  required  eight 
days  for  exchange  of  letters  transmitted  in  ordinary  coarse.  We 
have  seen  that  in  1730  there  was  no  public  conveyance  which 
went  nearer  to  Liverpool  than  Warrington.  In  1760  the  high- 
road from  Liverpool  to  Warrington  was  first  made  practicable  for 
carriages,  and  a  stage-coach  was  started  the  same  year — the  first 
that  ever  ran  out  of  Liverpool.  In  1773  &  stage-coach  set  out 
from  Salford  (Manchester)  on  Mondays,  Wednesdays,  and  Fridays, 
and  returned  the  following  day.  This  coach  left  at  six  o'clock 
A.M.,  and  reached  Liverpool  at  nightfall  The  year  1776  opened 
with  a  heavy  iah  of  snow  which  cut  off  all  communication  be- 
tween Liverpool  and  London  for  many  days.  The  mail  due  on 
Tuesday  in  one  week  did  not  arrive  till  the  Monday  following. 
Viiie  WWiamsof^s  Advertiser^  January  19. 

"  In  the  belief  that  post-office  statistics  may  be  regarded  in  the 
light  of  a  barometer  of  the  state  of  trade,  I  gather  up  the  following 
early  facts : — 

Year.  jC- 

178a    Revenue  of  Liverpool  Pott  Office       6,345 
1803  „  M  M  32,168 

1813  „  „  n  40*540 

1823  „  „  H  SS,S4S 

o       — ^bttt  regret  to  have  to  state  that 
1843  ^ 


1853 
1863 

1873 
1881; 


neither  the  Town  nor  the  General 
)     Post  Office  can  supply  the  facts 
for  the  completion  of  this  in- 
stinctive return. 


**  Insurance, — ^With  the  growth  of  commerce  the  necessity  for 
protection  against  fire  became  an  obvious  necessity.  The  occa- 
sion which  brought  the  matter  into  prominence  was  an  extraneous 
one.  The  Naval  Arsenal  of  Portsmouth  had  been  intentionally 
fired,  and  others  were  threatened.  A  meeting  of  the  mayor  and 
leading  merchants  and  traders  in  Liverpool  was  summoned,  and 
it  was  resolved  to  place  a  much  stronger  watch  round  the  docks ; 
numbers  of  gentlemen  volunteered  to  keep  guard  by  night  in 
rotation.  This  was  in  January  1777.  The  outcome  of  all  this 
was  the  establishment  of  the  Liverpool  Fire  office  this  year.     It 
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continued  in  existence  until  about  1832.*  It  was  followed  in 
1836  by  the  establishment  of  an  office  which  is  to-day  the  largest 
fire  insurance  company  in  the  world;  succeeded  in  1845  ^X 
another,  which  is  probably  the  next  largest,  with  a  solidity  un- 
rivalled Two  others  have  followed  (1857  and  i86a  respectively), 
now  large  and  powerful  companies.  While  the  productions  of 
the  world  seek  a  mart  in  Liverpool,  their  owners  seek  protection 
from  the  one  dread  enemy  here  also.  In  marine  insurance, 
strange  to  say,  Liverpool  has  not  been  pre-eminent  It  has  had, 
and  still  has,  several  respectable  offices.  The  reasons  which 
have  militated  against  permanence  are  very  well  understood  by 
those  interested.  I  shall  refrain  from  discussing  them  in  detail 
on  this  occasion. 

"  National  Importance  of  the  Trade  of  LiverpooL — ^That  the 
trade  of  this  town  had  before  the  close  of  the  last  century 
assumed  something  more  than  local  importance  may  be  judged 
from  the  details  already  furnished.  How  national  it  was  regarded 
became  proclaimed  by  the  force  of  events.  During  the  great 
commercial  depression  of  1793  ^^^  Corporation  of  Liverpool 
obtained  the  sanction  of  Parliament  (33  Geo.  III.  c.  31)  to  issue 
credit  notes  for  a  sum  of  ;;^2oo,ooo,  in  view  of  the  temporary 
relief  of  its  merchants.  Again,  in  the  autumn  of  1799,  when  the 
stagnation  in  the  sugar  trade  seriously  affected  the  Liverpool 
merchants,  Exchequer  UUs  for  ;;^Soo,ooo  were  especially  created 
under  the  authority  of  Parliament  (39  &  40  Geo.  III.  c  5)  for  the 
purposes  of  temporary  relief.  So  in  1798  an  Act  of  Parliament 
was  obtained  (38  Geo.  III.  c.  IxiL  local)  with  authority  to  fortify 
the  port  in  view  of  the  protection  of  its  commerce. 

*'  It  is  a  special  feature  in  the  trade  of  this  town  that  com- 
mercial associations  have  been  formed  to  look  after  the  different 
branches  of  that  trade,  and  generally  to  watch  their  interests. 
Thus  there  has  been  an  American  Chamber  of  Commerce,  also  an 
Irish  Chamber ;  a  West  India  Association,  an  East  India  Associa- 

*  In  1803  another  local  fire  office  (the  SL  George)  was  founded ;  but  its 
career  was  cut  short  by  the  fire  at  the  Goree  warehouses  in  September  that 
year. 
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tion,  with  a  Salt  Association  and  SMpcwneri  Association,  Steam 
Shipowner^  Association^  &c.  These  have  produced  highly  bene- 
ficial  resnlts. 

"  Camlusiim. — ^I  should  have  been  glad  to  find  it  possible,  with 
the  time  and  materials  at  my  command,  to  have  compiled  a  more 
complete  review.  I  am  relying  upon  some  local  aid  in  view  of 
rendering  certain  of  the  tables  more  perfect  This  paper  may 
perchance  constitute  the  foundation  for  a  more  elaborate  invesdgar 
tion  at  other  hands."* 

On  the  motion  of  Dr.  WfiNi>T  the  cordial  thanks  of  the 
meeting  were  tendered  to  Mr.  Walford  for  his  extremely 
interesting  paper. 

The  Conflict  of  Marriage  Laws. 

Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.R.S.,  then  read  a  paper 
on  "  The  Conflict  of  Marriage  Laws  " : — 

'*  Marriage  in  its  origin  is  a  contract  of  natural  law.  It  is  the 
parent,  not  the  child,  of  civil  society.  With  the  growth,  however, 
of  Civil  Society,  marriage  has  come  to  be  regarded  as  something 
more  than  a  mere  contract,  and  it  has  been  regulated  by  legis- 
lation in  most  countries,  as  if  it  were  an  institution  of  civil  society, 
inasmuch  as  it  is  attended  with  important  civil  consequences,  such, 
for  instance,  as  the  right  of  dower  and  the  right  of  succession  or 
inheritance.  In  Christian  countries  it  has  had  the  sanction  of 
religion  superadded  to  the  civil  contract  It  then  becomes  a 
religious  as  well  as  a  civil  contract,  and  it  would  be  a  great 
mistake  to  suppose,  to  use  the  words  of  Lord  Stowell,  that  because 
'  it  is  the  one,  therefore  it  may  not  be  the  other/     Further  ubi 

*  I  may  here  note,  what  I  am  sure  wUl  be  regarded  with  satisfaction^  that 
the  Town  Clerk  (Sir  J.  A.  Picton)  is  about  to  carry  through  the  press  a  work 
containing  a  selection  from  the  Municipal  Archives  and  Records.  Such  a 
work  is  a  fitting  sequel  to  the  renown  this  ancient  borough  (and  modem 
city)  has  achieved.  His  fcmner  work  'Memorials  of  Liverpool/  2  vols., 
and  ed.,  1875,  wiU  furnish  many  details  to  those  who  desire  further  in- 
vestigation. 
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consensus f  ibi  mafrimonium  is  the  maxim  of  the  ancient  Canon 
Law,  and  there  are  still  countries  where  the  consent  of  the  parties 
expressed  in  words  of  present  mutual  acceptance  suffice  to  con- 
stitute an  actual  and  legal  marriage.  Notwithstanding,  however, 
that  marriage  in  its  origin  was  a  consensu^U  contract^  of  a  very 
simple  character,  there  is  hardly  a  transaction  of  life  which  takes 
place  between  persons  of  different  nationalities  of  which  the 
obligation  is  so  uncertain,  unless  definite  preliminary  formalities 
have  been  observed,  which  are  not  prescribed  by  the  law  of  the 
place  of  contract,  but  by  the  law  of  the  domicile  of  the  parties, 
and  under  the  term  domicile  I  inclu4e  the  native  country  of  a 
party,  where  the  indelibility  of  birth-obligation  is  maintained 
by  it 

*^  I  propose  on  the  present  occasion  to  deal  simply  with  the 
conflict  of  laws,  as  regards  the  contract  of  marriage,  irrespective  of 
the  legal  incidents  of  the  contract  The  attention  of  a  sister 
association,  namely  the  National  Association  for  the  Promotion  of 
Social  Science,  was  called  to  the  subject  at  its  Manchester  Con- 
gress in  1879,  when  I  had  the  honour  of  presiding  over  the 
Jurisprudence  Department,  and  a  paper  on  the  same  subject  was 
read  at  the  Dublin  Congress  of  the  same  Association  last  year,  by 
Dr.  Neilson  Hancock,  Q.C.  Further,  the  subject  was  brought  to 
the  attention  of  this  Society  by  Sir  Robert  Phillimore,  fiart ,  our  late 
President,  in  his  inaugural  address  delivered  in  the  Guildhall  of 
the  City  of  London,  in  1879,  in  which  he  expressed  his  opinion 
that  '-  the  present  international  practice  and  law  with  respect  to 
marriages  of  foreigners  is  a  disgrace  to  Christendom.'  Further, 
Mr.  J.  G.  Alexander  a  member  of  this  Association,  brought  the 
subject  before  our  Conference  at  Berne,  in  x88o,  in  an  able  paper 
'  On  the  International  bearing  of  Marriage  Laws,'  and  at  the  same 
Conference  Dr.  Tristram,  Q.C,  judge  of  the  Consistory  Court  of 
London,  communicated  a  paper  *  On  Domicile  as  regulating  Testa- 
mentary and  Matrimonial  Rights,'  and  on  that  occasion  it  was 
resolved  that  a  committee  should  be  appointed  to  consider  the 
subject 

"  No  action,  however,  has  been  taken  to  give  effect  to  that 
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resolutioii,  bat  the  Social  Science  Association  has  proceeded  upon 
the  suggestion,  which  Advocate  E.  Clunet  of  Paris  made  to  this 
Association  at  Berne,  that  as  a  palliative  to  the  condition  of  things 
described  by  Mr.  Alexander,  measures  should  be  taken  by  the 
authorities  of  each  country  to  give  information  to  the  various 
ministers  of  religion,  to  the  superintending  registrars  and  so  forth, 
as  to  the  special  requirements  of  foreign  laws  of  marriage.  This 
precaution  has  been  adopted  in  England  as  far  as  the  institutions 
of  this  country  permit  The  Registrar  General  has  circulated 
instructions  to  the  Superintendent  Registrars  and  other  officers, 
who  are  authorised  by  statute  to  celebrate  civil  marriages,  and  the 
Social  Science  Association  has  drawn  up  a  memorandum  as  to 
French  and  Belgian  Marriage  Law,  which  it  has  submitted  to  the 
approval  of  the  Archbishops  of  the  Church  of  England  for 
circulation  amongst  their  clergy.  So  far  I  have  good  reason  to 
report  to  this  Conference,  that  although  no  committee  has  been 
formed  in  accordance  with  the  resolution  of  the  Berne  Conference, 
the  subject  has  not  been  allowed  to  go  to  sleep,  and  it  has  seemed 
meanwhile  to  be  unnecessary  for  this  Association  to  move  until 
the  sister  association  had  completed  the  work  which  it  had  under- 
taken,  and  which  it  has  well  discharged. 

"  There  is,  however,  a  branch  of  the  subject  which  the  Social 
Science  Association  has  not  touched  upon,  and  which  comes 
properly  within  the  sphere  of  this  Association,  namely,  the 
subsidiary  system  of  Consular  Marriages,  which  is  of  com- 
paratively  recent  origin,  and  which  has  been  called  into  existence 
by  the  abolition  of  the  system  of  commercial  factories,  which 
enjoyed  various  privileges  of  exterritoriality  not  merely  in  the 
Mohanmiedan  cities  of  the  Levant,  but  in  Christian  countries, 
such  as  Russia  and  Portugal  It  must  not,  therefore,  be  supposed 
that  the  English  Consular  Marriage  Act  of  1849  was  an  uncalled* 
for  innovation  upon  the  general  marriage  law  of  European  States ; 
it  was,  I  admit,  an  innovation,  but  it  was,  as  regards  Europe, 
a  substitute  for  the  privilege  heretofore  enjoyed  by  British 
subjects  of.  intermarrying  in  a  foreign  country  according  to 
ihe  requirements  of  British  law  within  the  limita  of  a  British 

L 
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trading  factory.  It  had  been  already  found  necessary,  in  1823,  to 
legislate  with  a  view  to  relieve  from  all  doubt  marriages  solem- 
nised in  the  house  of  any  British  subject  residing  in  a  British 
factory  abroad  ;  but  with  the  abolition  of  trading  factories  them- 
selves, this  privilege  altogether  ceased^  and  in  some  countries  it 
was  found  to  be  utterly  impossible  for  a  Protestant  to  be  married 
according  to  the  lex  loci.  In  consequence  of  strong  representa- 
tions on  this  subject,  Paijiament  passed  the  Consular  Marriage 
Act  of  12  &  13  Vict  c.  68  (1849),  which  enabled  marriages  to  be 
performed  between  British  subjects,  or  when  one  party  only  is  a 
British  subject,  in  a  British  Consulate.  These  marriages  must  be 
celebrated  in  the  Consular  office,  in  the  presence  of  the  Consul, 
either  by  himself  as  Registrar,  or  according  to  such  religious  form 
or  ceremony  as  the  parties  may  see  fit  to  adopt.  The  Consular 
officer  is  authorised  for  this  purpose  by  a  special  warrant  from  the 
Secretary  of  State  for  Foreign  Atfairs,  and  a  copy  of  the  marriage 
is  made  in  a  register  book,  a  certified  extract  from  which  is 
entitled  to  be  received  as  legal  evidence  of  the  marriage  in  a 
Court  of  Law.  I  do  not  enter  into  further  details,  as  my  purpose 
is  not  to  criticise  the  defects  of  this  statute,  which  have  been 
carefully  pointed  out  in  the  report  of  the  Royal  Commission  on 
the  Law  of  Marriage^  published  in  1868,  of  which  I  was  myself 
a  member. 

''Italy  seems  to  have  been  the  first  European  State  which 
followed  the  precedent  established  by  Great  Britain  in  1849, 
with  what  distinctions  I  shall  presently  state;  she  enacted  a 
Consular  Marriage  Law  on  28  January,  1866.  The  Netherlands 
adopted  a  similar  enactment  on  25  July,  1871;  Switzerland  on 
^4  December,  1874,  Germany  on  6  February,  1875,  and  Belgium, 
still  more  recently,  on  20  May,  r882.  None  of  these  States, 
however,  have  gone  to  the  same  extent  as  England  in  authorising 
their  Consuls  to  marry  women  of  their  own  nationality  to  foreign 
men.  The  functions  of  the  Consuls  as  celebrants  or  as  witnesses 
of  a  marriage  are  limited  to  cases  where  both  the  parties  to  the 
marriage  are  of  the  Consul's  own  nationality,  or  where  a  man  of 
the  Consul's  nationality  intermarries  with  a  foreign  woman.     The 
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reason  of  this  limitation  is  not  &r  to  seek.  The  woman  acquires 
by  her  marriage  the  domicile  of  her  husband,  and  is  invested 
during  her  coverture  with  his  nationality,  and  it  is  consistent  with 
sound  principle  that  the  Consul  of  her  husband's  nationality  should 
be  competent  to  admit  her  to  participate  in  his  domicile,  and  to 
share  the  protection  of  his  national  character,  but  the  competency 
may  well  be  questioned,  say  of  a  British  Consul,  to  execute  an 
act  whereby  a  British  woman,  resident  in  a  foreign  country,  shall 
be  entitled  by  marriage* to  the  national  character  of  a  Bdgian  or 
Italian  subject  without  an  international  treaty  to  that  effect 

"  I  have  alluded  to  the  fact  that  the  Belgian  Legislature-has  only 
recently  passed  a  Consular  Marriage  Law.     It  is  to  this  purport 

'*' Article  170  of  the  Code  Civil  is  replaced  by  the  following 
dispositions : 

^"  I.  Marriages  in  a  foreign  country  between  Belgians,  and 
between  Belgians  and  foreigners,  shall  be  celebrated  according  to 
the  forms  usual  in  the  said  countiy. 

*^  *  2.  Marriages  between  Belgians  may  be  equally  celebrated  by 
the  Diplomatic  Agents,  and  the  Consuls  of  Belgium  conformably 
to  the  Belgian  Laws. 

'' '  3.  The  Diplomatic  Agents  and  the  Consuls  of  Belgium  may 
celebrate  marriages  between  Belgian  men  and  foreign  women,  if 
they  have  obtained  the  special  authorisation  of  the  Minister  of 
Foreign  Affairs. 

'' '  4.  Marriages  are  published  conformably  to  Belgian  Laws  in 
Bdgium  by  the  officer  of  the  Civil  State,  and  by  the  Diplomatic 
Agents  and  Consuls  in  the  Chanceries  where  the  unions  shall  be 
celebrated 

'''5.  Marriages  celebrated  in  the  forms  prescribed  by  Nos.  i, 
9,  and  3  of  the  present  law  shall  be  valid,  if  the  Belgians  have  not 
contravened  the  dispositions  prescribed  by  Chapter  I.,  Title  V,, 
Book  L  of  the  Code  Civil  under  pain  of  nullity. 

"  *  6.  The  capacity  of  the  foreign  woman  is  regulated  by  her 
personal  law.' 

'^  This  law  was  promulgated  in  Belgium  on  30  May,  i88s,  and  is 
published  in  Ze  Moniieur  Be^,  Journal  Offieiel  of  24  May,  1882. 
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^*  Before  this  law  was  adopted  by  the  Belgian  Chambers  and  sanc- 
tioned by  the  King  of  the  Belgians,  the  marriage  law  of  Belgium 
was  identical  with  the  Code  Napoleon,  under  which,  marriages  in 
foreign  countries  between  Belgian  subjects,  and  between  Belgians 
and  foreigners  were  valid,  if  solemnised  according  to  the  forms 
usual  in  that  country,   provided  always  that  the    preliminary 
notices  and  consents  enjoined  by  the  Code  Napoleon  had  been 
observed.    The  difficulty  hitherto  complained  of  in  England  has 
been  th^t  when  an  Englishwoman  intermarries  with  a  French  or 
Belgian  subject  in  England,  it  is  extremely  difficult  for  her  to 
ascertain  that  the  preliminary  requirements  of  the  French  or 
Belgian  law  have  been  strictly  fulfilled.     There  are  two  modes  of 
meeting   this    difficulty.     The    one    would  require    diplomatic 
negotiation,  as  in  the  instance  of  a  British  subject  desirous  to  be 
married  in  Italy  according  to  the  law  of  the  kingdom  of  Italy. 
In  such  cases  the  British  Consul  is  authorised  to  issue  a  certificate, 
when  properly  satisfied,  of  the  ^ct  that  there  is  no  impediment  in 
British  law  to  the  marriage  of  the  Englishwoman,  but  Lord 
Hammond  informed  the  Marriage  Law  Commissioners  that  the 
British  Government  had  a  good  deal  of  discussion  with  the  Italian 
Government  as  to  the  terms  in  which  this  certificate  should  be 
issued.     The  other  mode  of  meeting  the  difficulty  would  be  for 
the  Englishwoman  to  take  advantage  of  the  particular  foreign 
Consular  Marriage  Law  applicable  to  her  future  husband's  case, 
and  to  have  her  marriage  solemnised  civilly  iii  the  first  place  at 
the  Foreign  Consulate,  and  afterwards  religiously,  according  to  the 
forms  prescribed  by  the  English  Marriage  Law.    This  double 
ceremony  would  be  no  special  hardship  upon  her,  inasmuch  as  if 
her  future  husband  is  domiciled  in  a  country  where  the  Code 
Napoleon  is  law,  and  she  went    over   to  his  country  to  be 
married,  she  would  have  to  undergo  a  civil  marriage  in  the  first 
place,  before  she  could  be  admitted  to  the  ceremony  of  a  religious 
marriage. 

**  Sir  Robert  Phillimore,  in  his  inaugural  address  already  alluded 
to,  has  expressed  a  hope  that  a  general  rule  may  be  established  by 
the  consent  of  nations  to  the  following  effect,  namely^- 
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** '  That  in  this  contract  of  contracts,  marriage  before  a  civil 
officer  according  to  the  forms  and  with  the  delays  prescribed  by 
the  civil  law  of  the  country  where  it  is  celebrated,  should  be 
everywhere  recognised  as  valid.' 

''  The  Consular  marriage,  if  it  stands  alone,  falls  very  far  short  of 
this  ideal  Its  validity  may  be  impeached  everywhere  except  in  the 
Consul's  own  country.  Evidence  was  produced  before  the  Royal 
Commission  on  the  laws  of  marriage,  that  in  Portugal,  for  instance, 
the  marriage  of  a  Portuguese  with  a  British  subject  at  a  British 
Consulate  was  not  recognised  by  the  laws  of  Portugal  as  valid ;  that 
the  contract  might  be  repudiated  by  the  Portuguese  subject,  who 
could  immediately  afterwards  be  married  to  another  person  accord- 
ing to  the  law  of  the  land ;  and  that  the  offspring  of  a  Consular 
marriage,  even  if  the  contract  should  not  have  been  ever  re- 
pudiated, would  be  illegitimate  by  the  law  of  Portugal,  and  as  such 
could  not  claim  the  property  of  the  parents,  if  they  were 
Fidalgoes.  It  is  obvious,  therefore,  that  a  Consular  marriage  by 
itself  cannot  be  relied  upon  as  a  valid  marriage  for  all  purposes, 
as  for  instance  to  give  to  the  offspring  heritable  blood  in  respect 
of  both  patents.  In  a  country  like  England,  where  the  preliminary 
requirements  of  the  domestic  law  are  very  simple,  there  can  be  no 
reasonable  objection,  when  an  Englishwoman  proposes  to  inter- 
marry with  a  foreigner  whose  own  law  gives  validity  to  a  marriage 
solemnised  by  his  Consul,  for  the  Englishwoman  to  assure  herself 
of  a  valid  marriage  according  to  the  law  of  her  future  husband's 
domicile,  and  at  the  same  time  to  secure  to  her  children  a  right 
of  inheritance  to  any  family  property  descending  to  herself  in 
virtue  of  a  marriage  solemnised  according  to  the  law  of  her  native 
country.  The  law  of  the  Code  Napoleon  may  seem  to  English  minds 
to  be  unnecessarily  severe  in  declaring  marriages  apparently  regular 
to  be  nevertheless  void  in  respect  of  non-compliance  with  prelim- 
inary forms,  but  it  should  be  kept  in  mind  that  the  Code  Napoleon, 
when  it  annuls  a  marriage  for  a  defect  of  form,  does  not  thereby 
bastardise  the  issue  irremediably.  It  allows  of  remarriage,  and  the 
parents  by  remarriage  can  legitimise  their  children  previously  bom. 
In  fact  it  must  not  be  foigotten,  that  marriage  in  the  countries  where 
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the  Code  Napoleon  prevails,  does  not  merely  give  to  the  oflfspring 
a  capacity  to  share  by  inheritance  the  fortune  of  the  family,  but 
it  imparts  to  them  a  right  to  share  it,  so  that  there  is  a  reason  in 
such  countries  for  making  the  consent  of  the  father  an  indispens* 
able  condition  precedent  to  the  marriage  of  a  child,  which  does 
not  exist  in  other  countries,  as,  for  instance,  in  England,  where  the 
father's  power  of  bequest  is  for  the  most  part  unlimited. 

**  The  great  value  of  the  Consular  marriage,  if  it  be  looked  at  as 
an  institution  of  civil  society,  which  in  all  probability  will  become 
generally  adopted  in  course  of  time  by  all  States  which  have  com- 
mercial establishments  in  the  far  East,  is  that  it  will  supply  trust- 
worthy proof  of  the  contract  of  marriage  where  such  proof  would 
be  otherwise  not  forthcoming.  In  China,  for  instance,  a  marriage 
solemnised  according  to  the  lex  lod  could  not  well  be  proved 
in  a  European  court,  as  no  official  act  accompanies  a  marriage  in 
China,  and  there  are  no  public  register  books,  so  that  as  regards  the 
Code  Napoleon,  the  proof  required  by  articles  47  and  171  of  the 
Code  Civil  could  never  in  such  a  case  be  furnished.  In  Japan  some 
slight  advancement  has  been  made,  and  at  the  request  of  the 
French  Consular-agent,  who  has  no  authority  under  the  Code 
Civil  or  under  any  French  consular  regulations  to  celebrate 
marriage,  the  Japanese  authorities  consented  in  1876  to  marry 
two  French  subjects  to  two  Japanese  women.  I  am  informed 
also  that  one  of  the  great  difficulties  in  preparing  a  Japanese  Civil 
Code  at  the  present  time  has  been  found  in  dealing  with  the 
subject  of  marriage.  For  my  own  part  I  am  persuaded  that  it  is 
hopeless  to  expect  a  general  consensus  of  nations  upon  points 
which  regard  the  family.  Still  more  difficult  becomes  the 
problem  where  religious  ceremonies  are  superadded.  The  State, 
however^  may  not  unreasonably  supply  fresh  aids,  from  time 
to  time,  to  secure  a  more  complete  validity  to  the  civil  marriage 
before  the  Consul,  of  which  it  is  the  responsible  parent,  by  inter- 
national treaties.  There  cannot  be  a  higher  international  duty  for 
States  than  to  concert  in  measures  that  shall  maintain  the  good 
faith  of  a  contract,  which,  as  it  has  been  well  said  by  a  high  judicial 
authority,  is  the  basis  of  the  whole  fabric  of  civiUsed  society." 
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M.  Clunkt  moved  the  following  resoludon  : — 

''That  a  special  Committee  be  appointed  to  urge  upon  the 
Government  of  Great  Britain  the  necessity  of  negotiating 
treaties  with  foreign  Powers  (especially  with  France)  for 
the  purpose  of  regulating  the  necessary  conditions  of  a 
valid  marriage  between  citizens  of  different  nationalities." 

M.  Clunet  said  that  his  proposition  at  the  Berne  Conference 
to  make  known  through  the  English  authorities  to  registrars  and 
clerg3rmen  who  celebrated  marriages,  the  requirements  of  the 
French  law,  had  been  adopted.  He  believed  there  was  no  hope 
of  arriving  at  an  international  uniform  agreement  in  regard  to  the 
marriage  contract,  which  was  a  family  question ;  but  he  suggested 
that  an  effort  should  be  made  to  arrive  at  an  international  treaty 
which  would  make  legal  in  one  nation  a  marriage  contracted  in 
another^  To  suppose  that  such  a  treaty  would  be  adopted  by  all 
nations  would  be  to  expect  too  much;  but  a  treaty  might  be 
concluded  first  between  England  and  France.  (Hear,  hear.) 
These  two  nations  were  more  particularly  interested  in  the 
question.  In  this  treaty  he  proposed  that  power  should  be 
simply  given  to  the  Consul  of  either  nation  to  marry  individuals 
of  the  different  nationalities — that  the  French  Consul  in  England 
and  the  British  Consul  in  France  should  be  able  to  celebrate 
mixed  marriages,  which  should  be  regarded  as  valid  in  both 
countries.  If  an  Englishwoman  wished  to  marry  a  Frenchman  in 
this  country,  she  could  then  go  to  the  French  Consul ;  and  if  she 
neglected  this  precaution  and  went  to  a  registrar  or  a  clergyman, 
she  could  not  complain  if  the  marriage  were  declared  a  nullity, 
upon  her  following  her  husband  to  France. 

The  Hon.  Dudley  Field  seconded  the  proposition,  insisting 
that  what  was  a  valid,  marriage  in  one  country  should  be  deemed 
a  valid  marriage  in  another. 

Mr.  J.  Rand  Bailey  thought  the  appointment  of  the  Committee 
should  be  deferred  until  some  action  had   been  taken  by  the 
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French  Legislattire  to  remove  the  great  obstacle  imposed  by  their 
provisions  as  to  the  consent  of  parents  and  the  period  at  which 
parties  were  free  to  contract,  and  he  moved  an  amendment  to 
that  effect 

Sir  Travers  Twiss  considered  the  amendment  impracticable, 
and  Mr.  Bailey  thereupon  withdrew  it 

Mr.  H.  W.  Freeland  was  exceedingly  sorry  to  hear  Sir 
Travers  Twiss  say  that  it  was  hopeless  to  expect  a  general 
consensus  of  nations  on  points  which  regard  the  family.  He 
regretted,  also,  to  hear  M.  Clunet  say  that  the  subject  involved 
inextricable  difficulties.  M.  Clunet  proposed  to  give  French 
Consuls  in  England  and  English  Consuls  in  France  certain 
powers  with  respect  to  the  celebration  of  mixed  marriages.  Yet 
this  plan,  if  adopted,  would  be  but  a  palliative  after  all ;  it  would 
not  go  to  the  root  of  the  evils  complained  of,  or  meet  the  re- 
quirements of  an  age  of  increased  and  increasing  intercourse 
between  the  peoples  of  different  nations,  or  fulfil  the  conditions  of 
an  advanced  civilisation.  It  was,  no  doubt,  satisfactory  to  find 
that  a  suggestion  formerly  made  by  M.  Clunet  had  been  acted 
on,  and  that  steps  had  been  taken  to  give  information  to  the 
various  ministers  of  religion  and  to  the  superintending  registrars 
as  to  the  special  requirements  of  foreign  laws  of  marriage,  and  as 
to  the  extreme  importance  of  ascertaining,  prior  to  the  solemnisa- 
tion of  a  mixed  marriage,  that  the  required  formalities  had  been 
observed.  Still,  that  ought  not  to  satisfy  the  members  of  this 
Association,  or  to  slacken  the  efforts  of  Governments  to  arrive,  if 
not  at  an  absolute,  at  least  at  a  proximate  consensus  on  points 
involving  so  deeply  the  happiness  of  mankind  as  the  validity  and 
legal  consequences  of  the  marriage  contract  It  was  also  satis- 
factory to  learn  that  several  nations  had  followed  the  precedent 
established  by  Great  Britain  in  1849  in  passing  Consular  Marriage 
Acts,  although  they  had  not  gone  to  the  same  extent  as  Great 
Britain  in  authorising  their  Consuls  to  many  women  of  their  own 
nationality  to  foreign  men,  but  had  only  authorised  them  to  many 


(     tS3    ) 

two  of  their  own  nationality,  or  a  man  of  the  Consul's  nationality 
to  a  foreign  woman.    These  enabling  measures,  however,  left 
much  to  be  desired,  and  civilised  States  had  much  to  do  before 
they  could  throw  off  the  reproach  cast  on  them  by  Sir  IL  Philli- 
MORS,  who  said  in  his  address,  delivered  at  the  Conference  of  the 
Association  held  at  the  Guildhall  of  the  City  of  London  in  1879, 
that  the  present  international  practice  and  law  with  respect  to 
marriages  of  foreigners  was  a  disgrace  to  Christendom.     He 
agreed  with  the  concluding  paragraph  of  Sir  Travers  Twiss's 
paper,  that  there  could  not  be  a  higher  international  duty  for 
States  than  to  concert  in  measures  that  should  nuuntain  the  good 
iaith  of  a  contract  which,  as  it  had  been  well  said  by  a  high 
judicial  authority,  was  the  basis  of  the  whole  fabric  of  civilised 
society.    The  matter  had  been  brought  before  members  of  the 
Association  on  former  occasions,  and  he  thought  that  the  Con- 
ference ought  not  to  separate  without  expressing  some  opinion, 
and,  if  possible,  adopting  some  resolution  on  the  subject     He 
would  therefore  move  an  amendment  in  the  following  terms : — 

•  ''That  this  Conference  adopts  a  resolution  embodying  the 
opinion  expressed  by  Sir  Robert  Phillimore  in  1879, 
viz.,  'That  in  this  contract  of  contracts,  marriage  before 
a  civil  officer  according  to  the  forms  and  with  the  delays 
prescribed  by  the  civil  law  of  the  country  where  it  is 
celebrated,  should  be  ever3rwhere  recognised  as  valid.'  ** 

Mr.  CoupERT  having  seconded  the  amendment,  a  short  debate 
ensued,  in  the  course  of  which  Mr.  J.  G.  Alexander  addressed 
the  meeting  in  support  of  M.  Clunet's  resolution.  He  also 
presented  a  paper  by  Mr.  C.  H.  K  Carmichael,  which  was,  by 
consent  of  the  Conference,  taken  as  read,  and  ordered  to  be 
printed  in  the  Report 

Mr.  Freeland's  amendment  was  then  put  to  the  meeting 
and  carried  by  22  votes  to  3. 

M.  CI'UNEt's  resolution  was  also  put  to  the  vote  and  carried 
nemine  amtradicente ;  and  Mr.  Freeland's,  being  put  formally  as 


(< 
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a  substantive  resolution,  was  passed  by  the  same  majority  as 
before. 

The  paper  by  Mr.  Carmichael  was  as  follows : — 

"^  recent  Case  of  the  Conflict  of  Marriage  Laws  (Roth  v,  Ehmann)." 

"  As  a  very  slight  contribution  to  the  discussion  which  will  be 
opened  by  the  paper  to  be  read  by  Sir  Travers  Twiss  on  this 
important  branch  of  the  Conflict  of  Laws,  I  should  be  glad  to 
offer  a  few  words  on  the  recent  American  case  oiRothy,  Ehmann, 
alluded  to  in  the  current  number  of  the  Law  Magazine  and  Review 
(No.  ccxlv.,  for  August,  1882). 

This  case,  which  has  already  been  the  subject  of  two  care- 
fully considered  judgments,  and  more  than  one  dissenting  opinion, 
is,  I  presume,  still  liable  to  be  appealed.  The  facts  in  themselves 
are  simple,  and  not  disputed,  but  they  have  sufficed  to  give  the 
judge,  before  whom  the  case  originally  came  in  the  United  States, 
good  grounds  for  saying  that  'few  causes  have  ever  arisen  in- 
volving more  of  the  complicated  and  interesting  problems  of 
Private  International  Law.'  (Opinion  of  Hon.  John  A.  Jameson, 
Judge  of  the  Superior  Court,  Cook  County,  Illinois.  Roth  v. 
Ehmanny  in  Chancery.) 

*'  John  George  Roth,  a  subject  of  the  kingdom  of  Wurtemburg, 
domiciled  in  Chicago,  Illinois,  where  he  had  been  resident  since 
1832,  married  at  Chicago,  in  1855  (apparently,  from  Judge 
Jameson's  opinion ;  certainly  the  parties  were  married  in  1856, 
as  appears  by  the  judgment),  Madeleine  Moser,  a  native  of 
Alsace,  and  therefore  at  that  time  a  French  subject,  also,  at  the 
time  of  the  marriage,  domiciled  in  Chicago. 

'*  In  or  afler  1863  the  parties  to  the  Chicago  marriage  went  to 
Europe  and  took  up  their  residence  at  Schomdorf,  in  Wurtemburg. 
In  October  1870,  that  is  to  say,  about  seven  years  after  returning 
to  his  domicile  of  origin.  Roth  instituted  proceedings  before  a 
Wurtemburg  Court,  to  procure  a  decree  of  nullity,  on  the  ground 
that  by  a  Wurtemburg  law  of  1808,  at  that  time  in  force,  but 
which  was  repealed  while  the  proceedings  were  pending,  the 
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Chicago  marriage  was  void,  Roth  not  having  obtained  the  king's 
permission  for  his  marriage. 

"  On  the  34th  April,  1873,  the  decree  sought  was  granted,  the 
law  on  which  it  was  based  having  in  the  meantime  been  repealed. 
Before  the  dose  of  1873,  Roth  married  Amalie  Staehle,  who  is 
now  one  of  the  claimants  to  the  position  of  his  widow,  and  to  her 
share,  as  such,  in  the  real  estate  of  Roth  situate  in  Illinois. 
Madeleine  also  claims. 

**  Judge  Jameson,  in  his  extremely  elaborate  judgment  in  first 
instance,  after  passing  in  review,  it  may  be  said,  all  the  American 
and  English  leading  cases,  and  the  opinions  of  text-writers  on 
the  question  before  him,  decided  in  &vonr  of  the  validity  of 
the  decree  of  nullity — the  Wurtemburg  Court  being,  in  the 
learned  judge's  opinion,  competent  in  the  case — ^and  decided 
further,  that  '  the  decree  of  nullity  cut  off  all  apparent  right  of 
the  complainant  (Madeleine),  as  de  facto  the  wife  of  Roth,  to  his 
property  in  Illinois.'    (Opinion,  ut  suprA^  p.  33.) 

On  being  carried  up  to  the  Supreme  Court  of  Illinois,  judgment 
was  given  affirming  the  decree  rendered  in  the  Superior  Court  of 
Cook  County.  (Opinion  of  Coxxttper  Mulkey,  J.,  filed  12th  May, 
1883.)  Mr.  Justice  Mulkey  takes  substantially  the  same  ground 
as  Mr*  Justice  Jameson,  that  the  effect  of  the  decree  of  nullity 
was  'not  merely  to  establish  conclusively  the  nullity  of  the 
contract  of  marriage,  or  of  the  marriage  itself,  but  also  to  annul 
and  terminate  the  status  or  matrimonial  relations  of  the  parties, 
so  as  to  leave  them  in  precisely  the  same  condition  as  if  no 
marriage  had  ever  taken  place  between  them.  This  being  the 
effect  of  the  decree  there  (/.&,  in  Wurtemburg),  it  must  be  given 
the  same  effect  here.'     (Opinion,  ut  suprd^  p.  10.) 

'*  But  it  may  be  asked  whether  this  is  not  really  the  crucial  point, 
and  whether  under  all  circumstances  such  effect  would  or  ought 
to  be  given  to  a  decree  of  nullity  as  is  given  to  the  contract  of 
marriage  itself  in  the  maxim  that  a  marriage  valid  by  the  lex  ioc* 
contractus  is,  generally  speaking,  valid  everywhere. 

'*  In  the  present  case,  the  marriage  at  Chicago  was  clearly  valid 
by  the  Ux  ioci^  which  was  also  the  iex  domicilii  of  the  parties,  and 
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the  Wurtemburg  law  on  which  the  decree  of  nullity  was  based 
was  rather,  it  might  be  contended,  of  the  nature  of  a  local  fiscal 
or  police  regulation  than  a  broad  general  principle  affecting 
capacity.  Moreover,  it  does  not  appear  to  be  in  evidence  that 
the  law  of  1808  rendered  marriage  contracted  in  contravention  of 
its  provisions  void,  but  only  voidable.  It  appears,  in  fact,  to  be 
in  evidence  that  Roth  lived  with  Madeleine  as  his  wife  in  Wurtem- 
burg, unchallenged,  for  at  least  seven  years. 

'*  It  is  important  to  note  that  two  judges  of  the  Supreme  Court 
of  Illinois — Scott  and  Walker,  JJ. — <lissented,  the  former  simply 
stating  the  fact  that  he  did  not  concur,  the  latter  giving  his 
reasons  in  a  short  but  closely  reasoned  statement  The  ground 
taken  by  Mr.  Justice  Walker  in  his  dissenting  opinion  (printed 
with  that  of  Mulkey,  J.,  as  already  cited)  agrees  very  much,  if  I 
may  say  so  without  presumption,  with  the  view  which  my  study 
of  the  particular  case,  and  of  the  international  law  applicable  to 
it,  would  lead  me  to  take,  were  it  necessary  that  I  should  express 
an  opinion. 

"  *  The  parties,'  Mr.  Justice  Walker  observes,  *  were  domiciled 
in  this  state  (Illinois),  where  the  marriage  was  consummated. 
Under  oiur  laws  they  were  competent  to  enter  into  the  contract, 
and  they  did,  in  strict  conformity  to  all  of  the  requirements  of 
the  laws  of  this  state,  and  it  is  on  all  hands  conceded  that  it 
Was  valid  according  to  oiur  laws..  All  contracts  lawfully  made 
confer  rights  that  must  be  enforced  by  our  laws.  Among  the 
rights  conferred  by  that  contract  was  the  right  of  the  wife  to 
dower  in  her  husband's  real  estate,  and  to  become  his  heir  to  one- 
half  of  the  real  estate  of  which  he  might  die  seised,  leaving  no 
children  living,  or  descendants  of  such  children.  These  were  the 
vested  rights  she  acquired  by  this  contract,  and  she  cannot  be 
divested  of  them  by  the  contract  bemg  declared  void,  but  by  the 
tribunals  of  this  state.  The  foreign  Court  had  no  power  to  con« 
strue  and  give  authoritative  judgment  against  the  validiQr  of 
contracts  made  under  our  laws,  and  we  are  not  bound  by  the 
decree  of  nullity.  In  this  case  there  was  no  divorce,  but  it  (the 
Chicago  marriage)  was  decreed  in  the  very  teeth  of  our  never* 
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doubted  laws  to  have  been  void.  The  tribunals  of  this  state  are 
not  bound  by  the  decree  of  the  foreign  tribunal  I  am  unable  to 
concur  in  the  conclusion  reached  in  this  case.' 

"Opinions  being,  it  thus  appears,  so  sharply  divided  in  the 
Supreme  Court  of  the  state  of  Illinois,  I  can  hardly  suppose  that 
we  have  heard  the  last  oiRoth  v.  Ehmatm.  It  may  be  that  I  shall 
have  to  record  its  final  decision  on  the  occasion  of  our  next 
meeting.  In  the  meanwhile,  it  may  at  its  present  stage  afford 
matter  for  discussion  in  connection  with  the  subject  brought 
before  us  by  Sir  Travers  Twiss." 

An  adjournment  for  luncheon  then  took  place. 

Upon  the  Conference  reassembling,  the  chair  was  taken  by 
the  Hon.  D.  D.  Field. 

IntemaHanal  ArbiiraHan. 

Dr.  R.  M.  Pankhurst  read  the  following  paper  on 

"  The  Establishment  of  an  IntemaHanal  Board  of  ArMtroHon 
preparatory  to  the  Institution  of  an  International  Tribunal  far 
the  Settlement  of  Disputes  between  Nations,^^ 

"  The  object  of  International  Law  is  the  systematic  application  to 
the  intercourse  and  action  on  the  part  of  nations  of  the  principles 
of  justice  and  humanity.  The  actual  state  of  International  Law 
at  any  particular  epoch  marks  the  extent  in  fact  and  practice  to 
which  the  application  of  those  principles  has  been  approved  and 
accepted  by  the  nations  in  which  that  law  obtains.  Consequently 
International  Law  is  at  once  an  index  and  instrument  of  the  pro- 
gress of  humanity  on  the  large  scale  of  the  intercourse  of  peoples. 

*'  Sound  and  clear  conceptions  as  to  the  origin,  character,  and 
action  of  International  Law  have,  in  recent  years,  been  more 
widely  diffused,  and,  as  a  result,  there  has  existed  a  greater 
readiness  to  accept  its  authority  and  submit  to  its  decrees. 

*'  The  historic  sources  of  International  Law  are  derived  from 
Roman  originals.  Both  from  its  origin  and  operation  Inter- 
national Law  has  been  always  practical  and  progressive. 
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'*  Founded  as  a  working  system  in  the  modem  world  in  the 
necessities  derived  from  the  interests  and  duties  of  independent 
political  societies,  the  doctrines  and  rules  of  International  Law 
have  advanced  with  the  advancing  conditions  of  international 
relations  and  needs. 

"  Without  the  introduction  into  the  intercourse  of  nations  of 
some  rules  of  justice  and  humanity,  civilisation  could  not  effec- 
tively exist,  and  it  is  by  means  of  International  Law  that  those 
rules  are  introduced  and  made  operative. 

^*  But  as  civilisation  develops,  the  ideas  and  views  of  right  and 
wrong  in  the  relations  of  political  societies  become  higher  and 
clearer  and  more  imperative. 

''  Consequently  International  Law  is  .in  a  constant  course  of 
progress.  Therefore,  as  the  drama  of  human  civilisation  unfolds 
itself,  the  principles  and  practice  of  international  intercourse 
embodied  in  International  Law  become  continuously  more  moral, 
more  just,  and  more  humane. 

"  In  this  course  of  improvement  three  stages  can  be  distin- 
guished : — 

(t.)  The  stage  of  principle,  marking  clearly  the  sense  of  what 
ought  to  be.  This  is  primarily  determined  by  the  moral 
consciousness  of  peoples  and  by  the  progressive  senti- 
ment of  right 

(2.)  The  stage  of  policy,  marking  the  view  of  the  expedient. 
Here  the  theory  pointed  out  as  an  ideal  by  the  first  stage 
is  modified  by  existing  conditions  and  limits. 

(3.)  The  stage  of  practice,  being  the  result,  and  of  the  two 
former  stages.  It  marks  and  defines  the  extent  to  which 
the  ideal  of  what  ought  to  be,  and  the  efforts  after  what  is 
expedient  in  the  circumstances,  have  been  able  to  express 
themselves  in  doctrines  and  methods  in  fact  recognised 
and  followed  in  the  intercourse  of  nations. 

This  result  constitutes  the  actual  existing  International  Law  of 
any  particular  period  of  history.  The  point  of  view  from  which 
International  Law  is  here  regarded  is  with  reference  to  war,  and 
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in  particular  with  reference  to  the  limitation  of  war,  in  order  in 
the  result  to  the  prevention  of  war. 

"As  to  the  laws  of  war  between  nations,  bj  the  combined 
operation  of  principle  and  policy,  International  Law  has  imposed 
upon  the  practice  of  nations  in  war  two  great  limitations.  It  has 
put  limits  upon — 

''(i.)  What  nations  at  war  may  do  to  each  other. 
''  (2.)  The  persons  who  may  do  what  is  permitted. 

**  Gradually  the  state  of  war  between  nation  and  nation  has 
become  confined  to  the  action  of  peoples  in  their  organised  and 
corporate  capacity.  The  o^ture  of  private  property  at  sea 
during  war  is  excepted,  as  being  a  mere  relic  of  barbarism. 

"War,  therefore,  is  a  state  of  conflict  between  independent 
political  communities. 

''A  principal  agent  in  mitigating  the  ferocity  of  war,  and  in 
limiting  its  area  and  conditions,  has  been  the  high  place  given  to 
the  interests  and  claims  of  neutrality.  Hence  has  arisen  a  system 
— a  beneficent  system — of  rights  and  duties  between  neutrals  and 
belligerents. 

"  The  history  of  neutrality — ^now  and  for  a  long  time  a  constant, 
increasing  pow^ — is  the  history  of  a  succession  of  just  and 
humane  limitations  imposed  upon  the  rights  and  usages  of 
belligerents. 

"  That  history  may  be  distinguished  into  two  principal  periods. 

"  The  first  commences  with  the  end  of  the  fourteenth  century, 
and  goes  down  to  the  armed  neutrality  of  1800. 

^  The  second  period  extends  from  x8oo  to  the  Declaration  of 
Paris,  1856. 

"  It  is  material  to  observe  in  this  connection  that  not  only  has 
neutrality  positively  diminished  in  its  own  interest  the  ravages  of 
war,  but  that  in  many  cases  practices  originally  introduced  for  the 
sake  of  neutrality  have  been  subsequently  retained  as  beneficial 
to  belligerents,  by  which  the  usages  of  war  have  been  still  further 
ameliorated 

"  Hence  has  been  established  in  effect  the  final  result,  that  in 
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civilisation  war  now  means  hostility  between  nations,  conducted 
on  the  part  of  one  belligerent  under  the  sanction  of  the  State, 
as  such  in  its  corporate  capacity,  against  another  belligerent,  as 
a  State  acting  in  turn  in  its  corporate  capacity. 

**  In  this  state  of  things  the  present  immediate  practical  ques- 
tion is,  How  can  war  be  effectively  limited,  in  order  to  its 
ultimate  prevention  ? 

**  Is  this  object  attainable  ?    If  it  is,  it  will  ere  long  be  attained. 

"  The  forces  tending  to  peace  in  their  aggregate  are  now  very 
great,  and  are  constantly  and  rapidly  increasing,  both  in  mass 
and  in  energy. 

•*The  sense  of  the  horrors  of  war,  its  terrible  destructiveness, 
its  inability  so  often  to  effect  the  object  for  which  it  is  waged, 
and  the  vast  disturbance  it  causes  in  the  complex  and  various 
relations  of  peoples,  unite  with  increasing  power  to  direct  the 
thoughts  and  feelings  of  mankind  to  the  institution  of  some 
system  for  establishing  the  peace  of  nations  upon  a  permanent 
basis. 

''  It  is  here  submitted  in  direct  and  positive  terms  that  there  is 
one,  and  only  one,  method  by  which  this  great  object  can  be 
effected. 

"  This  object  can  only  be  attained  by  applying  to  public  war 
between  nations  a  process  analogous  to  that  which  has  been 
applied  to  private  war  between  the  members  of  the  same 
nation. 

**  Conferences  of  great  Powers,  Congresses  of  European  States, 
achieve,  and  can  achieve,  nothing  permanent  The  occasion  of 
their  convention  is  accidental,  their  action  is  limited,  their  influ- 
ence is  partial  and  intermittent 

"  The  work  must  be  done,  not  by  an  aggregation  of  Govern- 
ments as  such,  but  by  an  association  of  peoples. 

"  It  is  not  enough  to  have  a  Confederation  of  States,  there  must 
be  a  union  of  nations. 

"  In  America  the  Union  was  preceded  by  a  Confederation. 
The  Confederation  failed,  while  the  Union  has  succeeded. 

*^  That  success  has  been  due  to  the  fact  that,  under  the  Union, 
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the  States  are  placed,  as  to  the  federal  power,  in  a  position 
analogous  to  that  of  the  citizens  of  a  nation  as  to  the  central 
authority  of  that  nation. 

**  In  the  case  of  the  members  of  the  same  nation,  the  course  of 
progress  to  a  state  of  habitual  obedience  to  the  law  of  the  land 
is  marked  by  distinct  and  definite  stages.  At  first  differences  are 
settled  by  direct  appeals  to  brute  force  at  tl\e  instance  of  indi- 
viduals, or  bodies  of  individuals,  creating  in  this  way  a  state  of 
private  war. 

"  After  the  institution  in  the  nation  of  civil  government,  with 
the  instruments  and  machinery  of  law  and  execution  of  law,  that 
brute  force  becomes  systematised  and  moralised,  and  is  turned 
into  the  servant  of  the  law.    The  force  is  still  the  same. 

''  This  force  is  still  in  the  last  resort  the  power  by  which  the  law 
is  executed ;  but,  in  the  former  case,  the  force  is  unorganised, 
in  the  latter  it  is  oiganised. 

"  Under  civil  government,  therefore,  obedience  to  the  law  is 
produced  by  the  inherited  or  acquired  force  of  the  sense  of 
justice,  and  by  the  organised  physical  force  of  the  community. 

"  If  the  sense  of  justice  is  insufficient,  the  physical  force  of  the 
nation  held  in  reserve  is  applied. 

''  Speaking  in  general  terms,  the  system  of  means  under  national 
government  by  which  this  result  is  attained  may  be  shortly 
stated. 

**  The  sense  of  common  conditions,  interests  and  sympathies, 
calls  into  existence  a  system  of  civil  government,  with  the  con- 
sequences of  a  common  citizenship,  the  same  rules  of  law, 
authoritatively  interpreted  and  equally  applied,  such  application 
being  effected  where  necessary  by  the  inexorable  action  of  the 
whole  physical  force  of  the  nation. 

''  No  doubt,  as  the  government  improves  and  as  the  citizens 
become  better,  the  sense  of  justice  becomes  more  and  more  active, 
and  the  exertion  of  physical  force  to  secure  obedience  to  the  law 
becomes  less  and  less  fi-equent  But  there  that  force  is  always 
ready  to  come  into  action  when  duly  invoked  by  the  officers  of 
the  government. 
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*'  Now  what  is  here  emphatically  insisted  on  is,  that  an  analogous 
procedure  must  be  applied  to  nations  in  order  so  to  limit  war  as 
to  finally  end  it 

**  The  procedure  to  be  applied  to  the  organisation  of  nations 
must  be  analogous  to,  and  not  identical  with,  the  precedure  applied 
to  the  organisation  of  a  single  nation,  because  a  process  of  identity 
is  impossible,  while  a  process  of  analogy  is  sufficient 

'*  It  is  sufficient,  because,  as  regards  international  organisation, 
the  objects  to  be  attained  are  not  so  numerous  and  complex ;  the 
conditions  are  not  so  controllable,  and  the  existing  resources  are 
not  so  available  as  in  the  case  of  national  organisation. 

"  What  is  wanted,  and  indeed  necessary,  is  such  an  international 
organisation,  and  such  international  institutions  and  agencies  as 
may  effectively  secure  for  the  commonwealth  of  nations  the  three 
principal  powers  following : — 

**  (i.)  To  establish  in  clear  and  express  terms  a  system  of  Inter- 
national Law  in  regard  to  peace  and  war. 

^*  (2.)  To  constitute  an  Intemationalal  Tribunal  invested  with 
full  authority  to  give  a  binding  exposition  and  interpretation 
of  the  established  International  Law. 

*'  (3.)  To  possess  the  means  of  giving  effect  to  the  decisions  of 
the  International  Tribunal  by  employing,  where  necessary 
for  that  purpose,  the  collective  armed  force  of  the  aggregate 
of  peoples  constituting  the  International  Commonwealth. 

**  To  define  in  juridical  terms  the  effect  of  this  purposed  system 
upon  the  existing  International  Law,  would  be  to  say  that  thereby 
International  Law,  which  is  a  system  of  morality — being  indeed 
positive  international  morality— would  be  transformed  into  law 
properly  so  called,  and  wc^ld  become  Positive  International  Law. 

"  The  law  between  nations,  before  sanctioned  only  by  the  moral 
sentiment  of  the  nations  by  whose  free  consent  it  is  established, 
would  then  be  sanctioned  by  the  force  of  the  entire  confederacy 
made  up  of  nations  constituting  the  confederacy,  that  force  being 
directed  and  controlled  by  the  supreme  authority  of  the  con- 
federacy. 
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^*  It  maybe  objected  that  this  scheme  of  transformation  inTolves 
so  great  a  change  in  the  condition  and-  action  of  existing  States 
and  Governments  as  to  be  impossible. 

''  Difficult  indeed  it  is,  but  not  impossible. 

*^  The  true  and  specific  difficnlty  arises  in  respect  of  the  use  of 
the  armed  force  of  the  confederacy,  involving  the  point  that  the 
supreme  power  of  the  confederacy  must  then  have  the  sole  right 
to  employ  for  international  purposes  the  army  of  the  common 
government,  to  the  exclusion  of  the  right  of  the  States  comprised 
in  that  common  government 

**  This  is  essential  to  the  idea  of  a  supreme  federal  government 

"  The  change,  however,  proposed,  is  not  after  all  so  great,  and 
the  conditions  and  inducements  which  make  it  both  practicable, 
desirable,  and  even  absolutely  necessary,  mightily  increase  year 
by  year. 

"  The  desolating  influences  of  militarism ;  the  crushing  weight 
of  war  establishments ;  the  sentiments  of  the  millions  upon  whom 
war  falls  first  and  heaviest,  loudly  and  clearly  announce  the 
approaching  end  of  the  present  system. 

"  A  system  of  permanent  peace  is  now  a  supreme  international 
necessity. 

"  International  intercourse  has  been  followed  by  international 
dependence,  from  which  has  been  evolved  a  wide  and  ever  en- 
larging system  of  international  co-operation ;  capita^  credit,  labour, 
invention,  the  great  relations  of  debtor  and  creditor,  of  producer 
and  consumer,  are  now  more  and  more  international. 

*'  The  sense  of  common  needs,  services,  duties  and  sympathies 
between  nations,  is  becoming  strong  enough  to  bring  into  eariy 
existence  a  common  system  of  international  government,  armed 
with  supreme  power  to  take  into  full  control  the  vital  question  of 
peace  and  war.  Indeed  the  same  deep  and  lasting  necessities 
which  in  national  life  called  into  being  dvil  government,  with  its 
positive  law,  are  now,  on  the  great  scale  of  international  life,  iire- 
sistibly  operating  to  call  into  existence  a  governmental  organisation 
of  the  nations  collectively  with  its  Positive  International  Law. 

'*  The  ultimate  sanction  of  the  law  of  the  individual  nation  is  its 
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physical  force,  and  the  ultimate  sanction  of  the  law  of  the  aggregate 
of  nations,  oiganised  as  a  confederacy,  as  a  supreme  federal  govern- 
ment, will  be  the  collective  physical  force  of  the  confederacy. 

''  This,  then,  being  the  essential  position  to  be  established,  there 
arises  the  consideration  as  to  what  institutions^  arrangement,  and 
efforts  now  exist  or  may  be  set  up,  fitted  to  operate  as  preparatory 
pr  educative  in  reference  to  the  realisation  of  that  position. 

''These  may  be  distributed  into  two  classes. 
. ''  Several  instances  of  the  first  class  may  be  shortly  adverted  to. 
The  Declaration  of  Paris  of  1856,  which  contains  that  clause 
calling  upon  the  nations,  before  appeal  to  arms,  to  resort  to  the 
|;ood  ofiices  of  a  friendly  Power. 

"  The  numerous  instances  of  the  reference  to  arbitration  of 
disputes  between  nations  may  be  pointed  out  The  'Alabama 
Case '  may  be  cited  as  a  great  precedent  capable  of,  and  indeed 
followed  by,  imitation. 

"  The  introduction  into  treaties  of  arbitration  clauses  is  also  an 
important  step. 

"The  joint  representation  of  the  Great  Powers  on  the  emerging 
of  a  probable  cause  of  war  between  nations  may  be  alluded  to. 

"  All  these  operations  point  in  plain  terms  to  the  presence  among 
existing  States  of  a  deep  sense  of  the  community  of  nations. 

"  They  bind  the  nations  over  as  a  coUective  body  to  the  duty  of 
unitedly  acting,  in  order  to  keep  the  peace  of  the  world 

"  The  second  class  of  operations  relate  to  movements  partly  in 
existence,  and  partly  in  course  of  being  established. 

"  Foremost  among  the  institutions  to  the  establishment  of  which 
great  thought  and  energy  are  now  directed,  is  the  setting  up 
among  the  nations  of  an  International  Board,  or  High  Tribunal 
of  Arbitration. 

"  To  efifect  this  great  object  various  plans  have  been  proposed. 

"  We  have  the  scheme  of*  the  Institute  of  International  Law. 
There  is  the  plan  of  the  lamented  BluntschlL 

"  There  is  the  comprehensive  system  of  procedure  developed  by 
a  distinguished  former  President  of  the  Association,  now  present, 
the  Honourable  David  Dudley  Field. 
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^  Such  a  Tribunal  of  Arbitration  may  be  either  specially  con- 
vened to  meet  a  special  case,  or  may  be  of  such  permanent  con- 
stitution as  to  be  always  capable  of  being  at  once  appealed  to. 

''  As  to  the  composition  of  the  Court,  it  may  be  formed  either  of 
International  Judges,  specially  nominated  by  the  various  States ; 
or  the  States  may  appoint  an  aggregate  body  from  which  the 
disputing  nations  may,  under  certain  conditions,  make  selection 
of  a  prescribed  number. 

"  However  this  Tribunal  may  be  constituted,  still  the  submission 
to  arbitration  would  be  optional,  and  obedience  to  the  award 
would  be  voluntary,  except  in  so  far  as  the  plans  proposed  con- 
template the  establishment  of  a  confederacy  of  nations  as  a 
supreme  federation  with  power  to  compel  performance  of  the 
decision  of  the  Tribunal  by  means  of  the  collective  armed  force. 

"  Therefore  what  for  the  present  purpose  is  absolutely  necessary 
is  to  transform  the  voluntary  system  into  a  system  compulsory. 
But  the  voluntary  system  would  be  most  valuable  as  a  prepara- 
tion. Side  by  side  with  the  project  of  International  Arbitration, 
we  have  three  other  allied  agencies  which  tend  to  promote  the 
voluntary  settlement,  by  methods  of  peace,  of  disputes  between 
nations,  and  lead  the  way  to  the  true  solution  of  the  question 
by  helping  to  establish  an  International  Tribunal  in  the  strict 
sense. 

*'  In  the  first  instance  we  have  tlie  action  of  jurists  employed 
individually,  as  our  distinguished  colleague  Sir  Travers  Twiss,  or 
collectively  by  means  of  Institutes,  in  bringing  the  existing  Inter- 
national Law  into  the  condition  of  a  code  systematic  and  con- 
sistent 

"  Next,  there  is  the  influence  of  Congresses,  convened  like  the 
present  to  deliberate  upon  the  whole  field  of  international  interests 
and  relations  with  the  then  resulting  duties  and  laws. 

"  Finally,  there  are  the  active  exertions  of  Peace  Societies,  who 
labour  to  intensify  in  the  minds  of  individuals,  to  impress  upon 
the  national  conscience,  and  to  stir  up  in  the  nations  a  love  of 
peace,  and  a  faith  that  ere  long  peace  will  win  a  final  triumph 
over  war. 
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''The  combined  tendency  of  all  these  agencies  and  movements 
is  to  provide  for  the  nations  three  principal  things  : — 

''  (i.)  A  law  to  be  administered  between  nations. 

"  (2.)  A  Tribunal  and  system  of  procedure  for  its  administration. 

"  (3.)  Precedents  of  the  exercise  pf  the  process  of  decision  in 
cases  of  disputes  between  nations. 

''  In  this  state  of  things  the  final  step — the  transition  from  Inter- 
national Law  to  Positive  International  Law,  and  consequently 
from  voluntary  arbitration  to  a  system  in  which  the  submission  to 
arbitration  is  compulsory,  and  obedience  to  the  decision  is  im- 
peratively secured — ^becomes  practicable. 

"  There  exists  among  the  nations  a  deep  and  settled  desire  to 
reconstitute  international  relations,  in  view  of  the  obligations  and 
duties  of  States  considered  as  united  together  by  ties  of  mutual 
interest  and  service,  of  which  the  essential  condition  is  peaceful 
co-operation. 

"  The  short  question  is,  Can  we  by  federation  have  an  inter- 
national army  and  an  international  citizenship  ?  If  so,  then  the 
problem  of  the  creation  of  Positive  International  Law  is  solved 

"Then  under  a  supreme  federal  government,  with  a  High 
Tribunal,  armed  with  the  necessary  sanctions,  International  Law, 
now  made  Positive,  will  enter  into  full  performance  of  its  sublime 
task  of  preserving  the  peace  of  nations,  and  of  promoting  co-opera- 
tion and  sympathy  between  all  the  great  divisions  of  the  human 
race." 

By  special  leave  of  the  Conference,  Mr.  Thomas  Snape, 
Honorary  Secretary  of  the  Liverpool  Peace  Society,  read  a  paper 
contributed  by  Mr.  Henry  Richard,  M.P.,  who  was  unavoidably 
detained  in  London  by  his  parliamentary  duties.  The  paper  was 
as  follows : — 

"  On  the  Necessity  far  an  Authoritative  Code  of  International 

Law, 

"Perhaps  I  may  be  permitted,  by  way  of  introducing  the 
observations  I  have  to  make,  very  briefly  to  refer  to  the  circum- 


I 
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stances  which  led  to  the  establishment  of  this  Association.  The 
year  1872  had  witnessed  the  happy  settlement  of  the  *  Alabama ' 
question  by  the  Geneva  tribunal.  This  gave  rise,  not  unnaturally, 
among  the  friends  of  humanity  and  peace,  to  many  sanguine 
hopes  that  a  better  method  had  been  found. of  settling  disputes 
between  States,  than  by  an  appeal  to  the  sword.  This  feeling 
was  especially  rife  among  onr  kinsmen  in  the  United  States, 
and  they  are  entitled  to  the  credit  of  having  taken  the  initiative 
in  the  movement  which  gave  rise  to  this  Association.  In  the 
year  1873  ^^  ^^'  ^^-  Miles,  Secretary  of  the  American  Peace 
Society,  visited  Europe,  as  the  bearer  of  a  suggestion,  sustained 
by  many  distinguished  men  of  that  country,  to  the  effect  that  it 
would  be  expedient  to  convene  a  Congress,  or  Senate,  of  eminent 
jurists,  to  formulate  and  codify  a  system  of  international  law 
which  might  form  a  basis  for  a  Court  of  Nations  to  adjudicate 
on  questions  of  international  right  It  is  very  natural  that  this 
idea  of  a  Congress,  or  Court,  of  Nations  should  have  originated 
with  our  friends  in  the  United  States,  since  they  have  already 
an  institution  of  the  same  nature  existing  in  the  midst  of  them, 
and  ftdfilling  its  high  functions  with  entire  success.  I  refer  to 
the  Supreme  Court  of  the  Federation,  which  adjudicates  in  all 
matters  of  dispute  between  the  states  of  which  the  Union  consists. 
Here  we  have  thirty-eight  states,  each  of  them  possessing  and 
exercising  many  of  the  attributes  of  independent  sovereignty,  who 
nevertheless  submit  all  questions  of  right  that  arise  between  them, 
or  between  any  one  of  them  and  the  Federal  Government,  to  this 
august  tribunal  '  I  cannot  conceive,'  says  Chancellor  Kent,  '  of 
anything  more  grand  and  imposing,  in  the  whole  administration 
of  human  justice,  than  the  spectacle  of  the  Supreme  Court,  sitfing 
in  solemn  judgment  upon  the  conflicting  claims  of  the  national 
and  State  sovereignties,  and  tranquillising  all  jealous  and  angiy 
passions,  and  binding  together  this  great  Confederacy  of  States 
in  perfect  harmony  by  the  ability,  the  moderation,  and  the  equity 
of  its  decisions.'  Is  it  any  wonder,  therefore,  that  our  kindred  on 
the  other  side  of  the  Atlantic,  looking  at  the  conflicting  interests 
and  reciprocal  jealousies  which  keep  Europe  always  agitated  like 
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a  boiling  cauldron,  and  which  impose  upon  its  unfortunate  people 
the  oppressive  burdens  of  its  enormous  standing  armies,  should 
say  to  us,  *  Why  do  you  not  try  to  establish  something  resembling 
the  High  Court  which  rules,  with  such  happy  results,  over  our 
confederated  States?'  Nor  is  it  any  wonder,  either,  that  thoughtful 
observers  in  Europe  should  point  out  the  example  of  the  United 
States,  in  this  respect,  as  worthy  of  imitation  elsewhere.  Mr. 
John  Stuart  Mill,  in  his  considerations  on  Representative 
Government,  speaking  of  America,  says : — 

"  *  The  tribunals  which  act  as  umpires  between  the  Federal 
and  State  Governments,  naturally  also  decide  all  disputes  between 
two  States  ....  The  usual  remedies  between  nations,  war  and 
diplomacy,  being  precluded  by  the  Federal  Union,  it  is  necessary 
that  a  judicial  remedy  should  supply  their  place.  The  Supreme 
Court  of  the  Federation  dispenses  international  law,  and  is  the 
first  example  of  what  is  now  one  of  the  most  prominent  wants  of 
civilised  society,  a  real  International  Tribunal'  In  the  same 
strain  the  present  Lord  Derby,  of  all  our  living  statesmen  the 
most  thoughtful  and  sober-minded,  speaking  in  the  House  of 
Commons  in  1867  on  the  '  Mermaid '  difficulty  with  Spain, 
said : — 

'' '  Unhappily  there  is  no  intematioual  tribunal  to  which  cases 
of  this  kind  can  be  referred,  and  there  is  no  international  law  by 
which  parties  can  be  required  to  refer  cases  of  this  kind.  If  such 
a  tribunal  existed  it  would  be  a  great  benefit  to  the  civilised 
world,* 

"  M.  Emile  de  Laveleye,  the  distinguished  writer  on  political 
and  economical  questions,  says : — 

"  *  The  hour  will  arrive  for  the  establishment  of  a  federation  of 
nations,  with  a  Supreme  Court  like  that  of  the  United  States,  the 
decisions  of  which  will  be  carried  out  by  authority ;  but  it  is  not 
yet  come.  True  civilisation,  true  Christian  sentiment,  do  not  as 
yet  exert  a  sufficiently  general  and  undisputed  sway  over  nations.' 

''  Dr.  Miles  traversed  a  great  part  of  Europe,  and  submitted  his 
proposition  to  many  distinguished  men — ^jurists,  publicists,  and 
statesmen.     It  was  entertained  and  examined  with  tlie  utmost 
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respect  by  them  all,  and  most  of  them  pronounced  in  favour  of 
its  principle.  But,  naturally,  to  minds  so  grave  and  reflective, 
certain  objections  of  a  practical  nature  could  not  fail  to  present 
themselves.  Among  others,  this  was  one  of  the  chief: — Assuming 
that  such  a  Congress  of  Jurists  could  be  brought  together,  it  is 
obvious  that  unless  they  were  appointed  by  their  respective 
Governments,  their  deliberations  and  conclusions,  though  they 
might,  and  would,  carry  no  inconsiderable  amount  of  moral 
authority,  would  still  lack  the  force  of  positive  law ;  as  the  consent 
of  the  nations  to  be  bound,  conveyed  through  their  official  and 
constitutional  organs,  would  be  necessary  for  that  purpose.  And 
this,  in  foct,  is  what  is  needed. 

''  Unhappily  the  words  Law  of  Nations  and  International  Law 
are  mere  conventional  terms,  which  do  not  bear  any  strict  inter- 
pretation. It  is  only  in  a  vague  general  sense  that  law  can  be 
used  in  this  connection,  because  there  is  no  enacting  authority 
behind  that  system  of  rules  and  opinions  which  passes  under  this 
name,  and  which  could  alone  give  it  the  character  of  law.  And 
hence  it  is,  perhaps,  that  the  definitions  given  of  their  service,  by 
writers  on  International  Law,  are  singularly  variable  and  am- 
biguous. The  best  definition  of  the  expression  '  International 
Law,'  which  I  have  seen,  is  that  of  Chancellor  Kent,  namely, 
'That  collection  of  rules  customary,  conventional,  and  judicial, 
which  independent  States  appeal  to  for  the  purpose  of  determining 
their  rights,  prescribing  their  duties  and  regulating  their  inter- 
course, in  peace  and  war,  imposed  by  opinion  and  based  upon 
the  consent  of  nations.'  Yet  he  immediately  afterwards  adds, 
*  This  body  of  rules  is  utterly  deficient  in  one  important  element 
of  law  proper,  namely,  a  sanction.'  The  sources  of  this  law,  at 
present,  are  the  opinions  of  great  jurists  and  text-writers,  treaties 
between  nations,  marine  ordinances  of  particular  States,  and  the 
adjudications  of  tribunals.  No  one  cognisant  with  history  can 
doubt  that  International  Law,  even  in  this  imperfect  form,  has 
been  of  inestimable  service  to  mankind.  Still  it  is  impossible  not 
to  feel  that  the  rules,  which  at  present  govern  the  intercourse  of 
States,  are  in  a  very  unsatisfactory  condition,  firstly  because  they 
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are  so  ill  defined,  and  secondly,  because  they  have  no  authoritative 
sanction.  And  yet  the  necessity  for  well-defined  and  authoritative 
law  is  becoming  more  and  more  urgent,  in  proportion  as  the 
relations  of  all  civilised  countries  are  growing  rapidly  in  number 
and  importance.  Sir  Robert  Phillimore,  referring  to  the  era  in 
which  the  great  writers  on  the  Law  of  Nations  first  appeared, 
says,  *  The  closer  the  bond  of  international  intercourse  became, 
the  more  urgent  became  the  necessity  for  some  International  Law 
to  whose  decisions  all  members  of  the  commonwealth  of  Christen- 
dom might  submit'  This  remark,  which  is  applied  to  the  close 
of  the  reign  of  the  Tudors  in  this  country,  is  applicable  now  with 
an  incalculably  augmented  force,  seeing  that  international  inter- 
course has  increased  a  hundred-fold  since  the  time  referred  to. 

^^  There  have  been  made  not  a  few  attempts  to  establish  some- 
thing like  a  Code  of  International  Maritime  Law.  Conspicuous 
among  these  was  II  Consolato  del  Mare,  which  came  into  existence 
about  the  fourteenth  century,  and  long  exercised  considerable 
authority  among  the  Mediterranean  States.  Mr.  Wheaton  thinks 
that  it  has  been  proved  that  this  compilation  cannot  be  regarded 
as  a  code  of  maritime  laws,  promulgated  by  the  authority  of  one 
or  of  several  nations,  but  as  a  record  of  the  customs  and  usages, 
received  as  law,  by  the  various  commercial  communities  bordering 
on  the  Mediterranean  Sea.  'But  it  has  been  considered,'  he 
adds, '  by  all  those  nations,  as  of  great  authority,  embodjdng  the 
collected  wisdom  and  experience  of  the  most  renowned  com- 
mercial states  of  the  middle  age.'  In  later  times  there  were  the 
marine  ordinances  of  Louis  XIV.,  issued  under  the  administration 
of  the  great  Colbert,  to  which  may  be  added  the  rules  issued  by 
the  League  of  Armed  Neutrality  among  the  Northern  Powers  in 
1770,  to  which  Denmark,  Sweden,  Holland,  Prussia,  Austria, 
Portugal  and  the  Two  Sicilies  gave  their  adhesion.  These  may 
be  regarded  as  a  sort  of  small  maritime  code,  if  they  had  not 
laboured  under  the  fatal  taint  of  having  been  adopted  really  as  a 
war  measure. 

*'  But  the  nearest  approach  to  the  promulgation  of  something 
like  an  International  Maritime  Law  is  the  Declaration  of  Paris, 
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signed  by  the  Plenipotentiaries  of  Great  Britain,  Austria,  France, 
Prussia,  Sardinia  and  Turkey,  to  whiph  the  consent  of  some  forty 
other  States  has  since  been  secured  The  preamble  of  this  Decla- 
ration says : — 

''  *  That  maritime  law  in  time  of  war  has  long  been  the  subject 
of  deplorable  disputes. 

'* '  That  the  uncertainty  of  the  law  in  such  a  matter  gives  rise 
to  differences  of  opinion  which  may  occasion  serious  difficulties 
and  even  conflicts. 

*' '  That  it  is  consequently  advantageous  to  establish  a  uniform 
doctrine  on  so  important  a  point' 

"'The  Declaration  which  follows  this  preamble,'  says  Mr. 
Seebohm,  '  now  adopted  by  forty-six  civilised  Powers,  establishes, 
as  between  those  Powers,  something  like  a  uniform  Code  of 
International  Law  regarding  the  rights  of  neutrals,  and  is  there- 
fore a  step  precisely  in  the  right  direction.'  Lord  Russell  stated 
that '  Her  Majesty's  Government,  in  concurring  in  this  Declara- 
tion, wished  ta  establish  a  doctrine  for  all  time,  with  a  view  to 
lessen  the  horrors  of  war  all  over  the  globe.  The  instructions 
sent  out  to  Lord  Lyons  proved  (he  said)  the  sincerity  of  their 
wish  to  give  permanence  and  fixity  of  principle  to  this  part  of  the 
Law  of  Nations.'  Now  that  is  precisely  what  is  wanted  on  a 
large  scale — to  give  permanence  and  fixity  of  principle  to  the 
Law  of  Nations. 

-'  Unhappily  the  United  States,  for  reasons  into  which  it  is  not 
now  necessary  to  enter,  withheld  their  adhesion  from  this  Code. 
But  Mr.  Seward  fully  recognised  its  importance.  'The  Declara- 
tion of  Paris,'  he  said,  '  is  the  joint  act  of  forty-six  great  and 
enlightened  Powers,  designing  to  alleviate  the  evils  of  maritime 
war,  and  promote  the  first  interest  of  humanity,  which  is  peace.' 

''  Now  why  should  not  the  Governments  proceed  in  the  work 
thus  happily  begun?  Promises  to  this  effect  have  been  given 
more  than  once,  especially  by  the  Governments  of  Great  Britain 
and  the  United  States.  Mr.  Seward  writing  to  Chevalier  Huls- 
mann,  the  Austrian  Minister  at  Washington,  on  the  'Trent' 
dispute,  said:  'The  United  States,  faithful  to  their  sentiments. 


(       172       ) 

and  while  at  the  same  time  careful  of  their  political  Constitution, 
will  sincerely  rejoice,  if  the  occasion  which  has  given  rise  to  this 
correspondence  shall  be  improved,  so  as  to  obtain  a  revision  of 
the  Law  of  Nations  which  will  render  more  definite  and  certain 
the  rights  and  obligations  of  States  in  time  of  war.'  And  perhaps 
I  may  be  forgiven  if,  in  this  connection,  I  refer  to  the  fact  that  in 
the  year  1873  I  carried  a  Motion  in  Parliament  which  bound  the 
Government,  so  far  as  a  vote  of  the  House  of  Commons  could 
bind  them,  '  to  enter  into  communication  with  foreign  Powers 
with  a  view  to  the  further  improvement  of  International  Law, 
as  well  as  '  the  establishment  of  a  general  and  permanent  system 
of  International  Arbitration.' 

*'The  most  important  and  hopeful  sign  of  progress  in  this 
direction,  is  to  be  found  in  the  frequency  with  which  Govern- 
ments of  late  years  have  had  recourse  to  Arbitration  for  the 
settlement  of  their  differences.  No  one  regards  Arbitration  as 
other  than  a  partial  and  temporary  expedient,  awaiting  the  develop- 
ment of  a  more  perfect  system  of  international  adjudication. 
But,  in  the  meantime,  it  is  rendering  immense  service  to  the 
interests  of  humanity  and  peace,  were  it  only  by  the  distinct 
recognition  of  the  fact  that  disputes  between  States  may  be 
adjusted  by  an  appeal  to  renson  and  right,  instead  of  brute  force. 
A  list  of  cases  has  lately  been  drawn  up,  and  that  I  believe  b 
very  imperfect,  showing  that  since  the  year  1794,  that  is  in  con- 
siderably less  than  a  century,  there  have  been  no  fewer  than 
thirty-six  cases  of  successful  Arbitration.  But,  what  is  very 
significant,  is  the  rapid  increase  in  the  number  within  the  last 
few  years.  Sir  Charles  Dilke,  in  a  speech  delivered  by  him  last 
February,  referring  to  those  in  which  England  alone  has  been 
concerned,  says : — 

'' '  In  the  x82o's  there  was  only  one  case  in  which  a  dispute 
between  the  United  Kingdom  and  a  foreign  Power  was  referred 
to  Arbitration  ;  in  the  1830's  one,  in  the  1840's  one,  in  the  1850's 
one,  in  the  i86o's  one,  but  in  the  i87q's  no  less  than  seven 
disputes  were  thus  referred.'  He  further  says  that  the  two  last 
Arbitrations,  that  of  Belgium  with  regard  to  the  Fisheries,  and 
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that  of  the  Emperor  of  Austria  with  regard  to  the  Musquito 
Territory,  have  been  in  favour  of  Great  Britain. 

*'  Some  will,  I  dare  say,  try  to  reduce  the  significance  of  these 
facts ;  for  there  is  a  class  of  persons  who  have  a  singular  pro- 
pensity to  minimise  and  attenuate  as  much  as  possible  such 
conquests  for  humanity.  They  say  that  Arbitration  can  only 
dispose  of  trivial  disputes  between  nations.  The  answer  to  this 
is  two-fold.  First,  that  it  is  not  true  as  a  matter  of  fact  Disputes 
of  a  very  grave  character  indeed  have  been  so  disposed  of  It  is 
difficult  to  imagine  a  graver  matter,  involving  more  important 
principles,  or  enlisting  stronger  feelings  on  both  sides,  than  the 
'  Alabama '  dispute  between  Great  Britain  and  the  United  States. 
And  secondly,  we  may  say  that  it  is  impossible  to  imagine  any 
quarrels  more  trivial  than  those  which  have  often  led  to  desolating 
and  sanguinary  wars.  It  may  be  further  observed  that  there  is 
already  some  vague  approach  to  an  attempt  at  an  international 
tribunal  among  nations.  The  concensus  of  opinion  delivered 
by  the  principal  Governments  of  Europe  on  the  case  of  the 
'Trent'  had  some  resemblance  to  the  character  of  an  inter- 
national judgment,  which  no  doubt  contributed  to  the  peaceable 
adjustment  of  that  once  threatening  question  between  England 
and  the  United  States.  What  is  called  the  Concert  of  Europe, 
also,  and  the  Conferences  and  Congresses  held  to  give  effect 
to  that  Concert,  may  be  regarded  as  a  sort  of  blind  and  blundering 
tendency  towards  an  international  judiciary.  But,  unhappily,  the 
Governments  of  Europe  are  still  such  idolatrous  worshippers  of 
brute  force,  as  the  sovereign  remedy  for  all  national  and  inter- 
national ills,  that  they  have  not  the  patience  to  wait  for  the 
judgment  of  the  tribunal  they  have  convened,  but  begin  to  blaze 
away  at  each  other  at  the  very  time  when  their  judges  are  sitting 
in  deliberation. 

''  But  in  default  of  the  action  of  Governments,  it  only  remains 
for  individuals  and  Associations  to  do  what  they  can  to  advance 
the  interests  of  humanity.  Men  like  Dr.  Bluntschli,  and  our 
friend  Mr.  Dudley  Field,  who,  at  an  immense  expenditure  of 
time  and  pains,  have  elaborated  admirable  outlines  of  an  Inter- 
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Dational  Code,  are  entitled  to  all  honour,  as  real  pioneers  in 
this  great  reform.  Nor  are  the  labours  of  Ass  ^ciations  like  this 
to  be  despised.  By  bringing  together  a  number  of  able  men, 
from  different  countries,  to  discuss  questions  of  common  interest, 
bearing  on  the  relations  of  the  civilised  communities  of  the  world, 
they  are  doing  much,  not  only  to  call  attention  to  unsolved 
problems  of  International  Law,  but  to  help  forward  their  ultimate 
and  satisfactory  solution." 

Judge  G.  W.  Warren,  of  Boston,  U.S.,  moved,  and  Signor 
Don  Arturo  de  Marcoarxu,  of  Madrid,  seconded,  a  resolution 
in  the  following  terms : 

*^  That  a  Committee,  with  power  to  add  to  their  number,  be 
appointed  by  the  Council,  to  consider  and  report  to  the 
Association,  at  its  next  annual  session,  the  best  method  of 
constituting  an  International  Congress  or  Tribunal  of 
Arbitration,  with  authority  to  make  such  suggestions  on 
the  subject  of  International  Arbitration  as  to  them  may 
seeni  most  expedient  and  practicable." 

A  discussion  ensued,  in  the  course  of  which  Dr.  Tomkins 
referred  to  the  rules  adopted  by  the  Institute  of  International 
Law.  Sir  Travers  Twiss  thereupon  explained  the  history  of  the 
Institute,  and  interposing,  moved  : 

"That  the  *projet'*  of  the  Institute  of  International  Law, 
adopted  at  the  Hague  in  1875,  on  the  subject  of  procedure 
before  Tribunals  of  International  Arbitration,  be  translated 
into  English  and  published  in  the  Report  of  the  Con- 
ference." 
And 

"That  the  chapter  on  International  Arbitration  contained  in 
the  International  Code,  proposed  by  Mr.  D.  D.  Field, 
be  also  published  in  the  Report" 

^  The  '*Projet''  of  the  Institute  of  International  Law  referred  to,  with  a 
translation  by  Sir  Travers  Twiss,  will  be  found  in  the  Appendix,  p.  210.  The 
Extract  from  the  "  Ontlines  of  an  International  Code,"  by  Mr.  D.  D.  Field, 
is  printed  at  p.  214  of  the  Appendix. 
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Dr.  Wbndt  seconded  these  motions,  and,  with  the  assent  of 
Judge  Warren,  they  were  put  to  the  meeting  and  carried 
unanimously. 

Mr.  Snaps  supported  Judge  Warren's  motion,  saying,  in  the 
course  of  his  observations,  that  he  could  not  give  his  unqualified 
approval  to  all  the  statements  contained  in  Dr.  Pankhurst's 
paper. 

Dr.  Wendt  regretted  that  he  could  not  see  his  way  to 
actively  support  the  motion;  he  considered  that  International 
Arbitration  by  Congress  or  Tribunal,  however  much  to  be  desired, 
was  impracticable. 

Mr.  Atkinson  entered  his  protest  against  some  of  the  views 
expressed  by  the  writers  of  the  two  papers  last  read. 

Mr.  CouDERT,  Mr.  T.  Crosfield,  and  Mr.  Freeland  spoke 
in  favour  of  the  motion,  as  did  also  Signor  Don  Arturo  de 
Marcoartu.  The  latter  gentleman,  in  the  course  of  his  observa- 
tions, read  extracts  from  letters  received  by  him  from  Signor 
Mancini,  Minister  for  Foreign  Affairs  in  Italy,  and  M.  Jules 
Simon,  formerly  President  of  the  Council  of  Ministers  in  France. 

On  the  suggestion  of  Mr.  Coudert  and  Dr.  Tomkins,  it  was 
agreed  that  these  extracts  should  be  quoted  in  fiill  in  the  Report 

Signor  Mancini  wrote  as  follows  : — 


M 


11  faut  employer  nos  efforts  partout  poor  gagner  k  la  cause  de  rarbitiage 
un  conconrs  actif  des  Parlements  et  des  Goavemements ;  il  fant  travailler  poor 
snrmoiiter  les  difficult^  les  m^fiances  et  les  ententes  offidelles,  et  mettre 
d'accord  les  Gouvemements  des  Grandes  Puissances  (I'ltalie  pounait  en  6tre 
Tune)  pour  donner  I'exexnple  de  stipuler  entr'eux  nn  traits  g^^ral,  par 
lequel  s'engageiaient  Ik  somnettre  an  jtigement  d'arbitres  dans  certaxnes  formes 
arr6t^  d'avance  tous  les  diffiirences  qui  poorraient  s'^lerer  entr'euz,  sanf 
qnelqnes  exceptions  k  terminer.  Un  tel  exemple,  il  fant  Tesp^rer,  trouverait 
des  imitateurs,  et  Tadh^on  d'autres  Puissances  k  ce  traits  ne  se  fenit  pas 
attendre. 

' '  C'est  ma  conviction ;  elle  est  partag^  par  mes  amis  et  par  les  esprits  let 
plus  ferventes  en  Italic,  pour  Vexemple  du  grand  prindpe  de  la  paix  et  de  la 
justice  dans  la  soci^t^  intemationale." 
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The  letter  from  M.  Jules  Simon  contained  the  following : — 

"  Monsieur,  quoique  je  stiis  all^  j  usque  dans  votre  pays,  depuis  que  j'ai  eu 
rhonneur  de  vous  voir,  j*ai  trouv^  le  temps  de  lire  votre  ouvrage.  Je  Tai  lue 
avec  beaucoup  d*int^r6t.  Je  ne  suis  pas  de  ceux  qui  admirent  en  souriant  les 
partisans  de  la  paix  universelle ;  je  les  admire  sans  sourire,  et  je  crois  que,  8*ils 
n'arrivent  pas  au  terme  de  leurs  ^preuves,  ils  n*en  font  pas  moins  beaucoup  de 
bien  par  leur  pr^cation  et  par  leur  propagande.  Vous,  Monsieur,  vous 
penses  avec  raison  qu*il  ne  faut  pas  se  bomer  aux  vers  et  ll  la  po^sie,  et  vous 
proposes  une  organisation  pratique,  qui  pourndt  £tre  imm^diatement  r^alis^ 
et  dont  I'utilit^  n'est  pas  mieux  demontrde  par  vos  ^rits  que  par  les  fiiutes  et 
I'insuffisance  de  notre  diplomatie  et  de  nos  Congr^  europ^ens.  Je  me 
permets  seulement  de  remarquer  que  I'application  de  nos  prindpes  aurait 
^t^  plus  facile,  avant  les  malheurs  de  ces  demi^res  ann^es.  On  a  Uuss^ 
prendre,  k  deux  ou  trois  pays  dans  TEurope,  une  telle  situation  que  je  ne  vois 
plus  par  quel  moyen,  materiel  ou  moral,  on  pourrait  imposer  un  frein  k  leur 
ambition  ^goi'ste.  Je  vous  demande  pardon  pour  ces  quelques  reflexions, 
Sorites  bien  k  la  h&te.  J'ai  trouv6  beaucoup  de  besogne  arriM  en  rentrant 
chez  moi,  et  le  temps  me  manque  pour  vous  ^crire  une  lettre  qui  soit  digne 
du  sujet  et  de  la  consideration  que  j'ai.  Monsieur,  et  dont  je  vous  prie  d*ac- 
cepter  le  t^moignage,  pour  votre  cause  et  votre  personne." 

Judge  Warren  having  spoken  in  reply,  his  motion  was  put  to 
the  vote,  and  carried  nemine  amtradicmte. 

War  Indemnities. 

Professor  Birkbeck,  of  Cambridge,  submitted  and  commented 
upon  the  following  account  of  the  proceedings  of  the  War  Indem- 
nities Committee : — * 

''At  a  Conference  held  at  Frankfort,  in  1878,  a  Committee 
was  appointed  to  inquire — 'By  what  right  and  under  what  con- 
ditions may  an  aggressive  Power  claim  a  War  Indemnity  in  the 
case  of  conquest  ? ' 

"  The  Committee  was  appointed,  on  the  motion  of  Dr.  Joseph 
P.  Thompson  ;  seconded  by  Judge  Peabody,  and  consisted  of— 
Dr.  Thompson.  M.  Frederich  Passy,  Member  of  the  Institute ; 
Henry  Richard,  Esq.,  M.P. ;  Herr  H.  H.  Meyer,  of  Bremen  ; 
and  Professor  Birkbeck,  of  Cambridge,  England. 

''  The  Committee  met  at  the  chambers  of  the  Association  in 
the  subsequent  year,  and  agreed  upon  the  heads  of  their  Report ; 

*  See  Report  of  the  Sixth  Annual  Conference,  pages  85  to  90. 
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and  the  Report,  as  afterwards  drawn  up  on  this  basis,  received  the 
entire  approbation  of  the  Members  of  the  Committee  not  present 
at  the  meeting. 

"  Whilst  admitting  that  in  the  present  imperfect  state  of  National 
Law,  a  Power  which  has  sustained  a  serious  injury,  and  has 
exhausted  all  peaceful  means  of  obtaining  redress,  and  has  thus 
been  driven  to  seek  justice  by  force  of  arms,  might  legitimately 
demand  compensation  for  the  expenses  it  had  incurred  through 
the  obstinacy  of  its  adversary,  the  Committee  were  of  opinion 
that  where  a  war  is  waged  by  a  State,  not  for  the  sake  of  obtaining 
redress  for  an  injury  done  to  itself,  but  on  the  pretext  of  redres- 
sing grievances  sustained  by  subjects  of  the  Power  attacked,  in 
such  a  case  the  State  interfering  in  the  internal  affairs  of  another 
State,  ought  not  to  be  held  entitled  to  any  War  Indemnity ;  that 
such  interference  was  an  act  not  forced  on  the  State  interfering  by 
any  necessity ;  and  that,  having  in  view  the  danger  which  exists, 
as  shown  by  experience,  that  the  real  object  of  such  interference 
may  be  the  aggrandisement  of  the  interferers,  and  not  the  welfare 
of  the  people  on  whose  behalf  the  interference  is  ostensibly  under- 
taken, the  Committee  considered  that  it  is  desirable  to  lessen  the 
temptation  to  such  interference  by  leaving  its  costs  to  be  borne  by 
the  State  which  voluntarily  incurs  them. 

"  It  is  now  proposed  that  the  Conference  should  recommend 
the  adoption  of  a  rule  founded  upon  the  Report  of  their  Com- 
mittee." 

And  moved — 

"  That  the  Conference  recommend  for  adoption,  as  a  rule  of 
International  Law,  that  a  State  interfering  by  force  of  arms 
in  the  internal  affairs  of  another  State,  on  the  ground  of 
redressing  grievances  suffered  by  its  subjects,  is  not  entitled 
to  any  indenmity,  either  in  money  or  territory,  for  the 
expenses  of  the  war." 

Dr.  Wendt  seconded  the  resolution. 

Mr.  Atkinson  complained  that  the  members  of  the  Conference 
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had  not  had  time  to  consider  the  paper,  copies  thereof  having 
only  been  distributed  on  the  subject  being  announced  from  the 
chair,  and  he  accordingly  moved  the  previous  question. 

Mr,  CouDERT  seconded  Mr.  Atkinson's  motion. 

The  Hon.  Gen.  Secretary  informed  the  meeting  that  the  said 
prints  had  been  circulated  in  the  Hall  by  his  orders,  at  the  re- 
assembling of  the  Conference  in  the  morning,  with  the  other 
papers  to  be  discussed  during  the  day,  in  accordance  with  the 
usual  practice. 

llie  Chairman  explained  to  Mr.  Coudert  the  difference  in 
meaning  attaching  in  England  to  a  motion  of  this  nature  to  that 
which  it  bears  in  the  United  States  of  America. 

Mr.  Coudert  then  withdrew  his  support  of  the  same,  but 
Dr.  Wendt  thereupon  intimated  that  in  that  case  he  would 
support  Mr.  Atkinson. 

After  some  further  remarks  from  Professor  Birkbeck  and  Dr. 
ToMKiNS,  the  motion  of  Mr.  Atkinson  was  put  to  the  meeting, 
and  rejected  by  13  votes  to  6. 

The  Chairman  proposed  that  the  subject  should  be  postponed 
for  the  day,  and  disposed  of  at  the  commencement  of  the  next 
morning's  sitting. 

The  suggestion  was  approved  of  by  the  members  present,  and 
accepted  without  vote. 

The  Conference  then  adjourned. 


Friday,  ii  August,  1882. 

On  Friday,  August  nth,  1882,  the  sitting  of  the  Conference 
commenced  at  10  a.m.,  when — ^the  Hon.  D.  D.  Field  in  the 
Chair — the  Minutes  of  the  previous  day  were  read  by  the  Hono- 
rary General  Secretary,  and  adopted  on  the  motion  of  Mr. 
Walford,  seconded  by  Judge  Warren. 
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IVar  Indemnities, 

A  letter  was  read  from  Mr.  Atkinson,  who  had  been  obliged 
to  leave  Liverpool  the  previous  night,  protesting  against  a  vote 
being  taken  on  the  resolution  of  Professor  Berkbeck  at  this 
late  stage  of  the  proceedings,  when  so  many  members  had  left, 
and  also  on  the  ground  that  sufficient  notice  had  not  been  given 
thereof. 

Sir  Travers  Twiss  moved  that  the  letter  be  entered  upon  the 
Minutes,  but  subsequently  withdrew  the  motion  on  the  under- 
standmg  that  it  would  be  mentioned. 

Mr.  Richard  Lowndes  thought  the  resolution  an  utter  mistake 
in  policy,  and  one  which,  if  carried,  would  in  no  respect  redound 
to  the  reputation  of  the  Association.  It  appeared  to  him  totally 
impracticable,  and  outside  the  scope  of  the  Association. 

Sir  Travers  Twiss  said  the  resolution  should  not  be  carried 
as  it  stood.  The  case  might  be  taken  of  Russia  and  Turkey. 
By  virtue  of  treaties  between  the  two  Powers,  Russia  was  the 
protecting  power  and  Turkey  the  suzerain  of  certain  states. 
Could  it  be  said  if  the  protecting  Power  interfered  for  the 
purpose  of  redressing  the  grievances  say  of  the  Christians,  who 
were  especially  under  its  protection  by  treaty,  however  inex- 
pedient that  treaty  might  be,  that  such  an  interference  disentitled 
Russia  from  claiming  an  indemnity?  To  accept  a  proposition 
absolutely  without  regard  to  the  circumstances  seemed  to  him  to 
afHrm  it  in  &r  too  extensive  terms,  and  he  should  vote  against  it 
as  being  too  large,  too  general,  and  not  sufficiently  guarded. 

Mr.  Rouse  and  Dr.  Peabody  supported  the  resolution,  and 
Mr.  Kennedy  opposed  it 

Dr.  ToMKiNS  moved,  and  Mr.  Cornelius  Walford  seconded, 
a  resolution  to  the  effect 

**  That  the  consideration  of  Professor  Birkbeck's  resolution  be 
deferred  until  the  next  Conference  of  this  Association." 

Mr.  Lowndes  opposed  this  motion. 

N    2 
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After  some  observations  from  Mr.  Westgarth  and  Dr.  Pank- 
HURSTy  Dr.  ToMKiNs'  resolution  was  put  to  the  meeting,  and 
carried  by  17  votes  to  7. 

Stafidard  Time, 

Sir  Travers  Twiss  presented  a  report  embodying  the  views 
of  the  American  members  of  the  Committee  as  to  the  resolutions 
upon  this  subject  proposed  at  Cologne  recommending  a  Uniform' 
System  of  Time  Regulation  for  the  World* 

The  Report,  which  was  taken  as  read,  is  as  follows  : — 

"At  an  informal  meeting,  held  at  Columbia  College,  New 
York,  June  16,  188?,  of  the  American  members  of  the  Select 
Committee  on  Time  Regulation,  appointed  at  the  Ninth  Annual 
Conference  of  the  Association  for  the  Reform  and  Codification 
of  the  Law  of  Nations,  Dr.  F.  A.  P.  Barnard,  having  been 
requested  to  act  as  chairman,  presented  a  letter  from  Professor 
Sir  William  Thomson,  of  Glasgow,  Chairman  of  the  Committee, 
which  he  had  received  in  reply  to  a  letter  written  by  himself, 
suggesting  to  Professor  Thomson  the  importance  of  endeavouring 
to  secure  an  early  interchange  of  views  between  the  members  of 
the  Committee  on  the  subject  referred  to  them,  from  which  it 
appeared  that  Professor  Thomson  had  never  been  informed  of 
his  appointment  as  a  member  of  the  Committee,  still  less  as  its 
chairman,  and  that  he  had  no  distinct  notion  of  what  had  taken 
place  in  regard  to  the  matter  at  Cologne.  On  reference  to  the 
printed  Report  of  the  proceedings  of  the  Conference  at  Cologne, 
it  appeared  that  the  record  of  the  action  of  the  Conference  on 
this  subject  is  there  very  imperfect ;  that  the  names  of  the 
members  of  the  Committee  are  set  down  as  names  of  members 
added  to  an  existing  Committee,  no  such  Committee  having  been 
previously  in  existence,  and  that  the  names  of  two  of  the 
American  members  of  the  Committee  are  not  recorded  at  alL 
It  was  presumed  that  these  inaccuracies  had  been  due  to  the 
premature  death  of  the  late  highly  valued  and  deeply  lamented 
Secretary,  before  the  Minutes  of  the  Conference  had  been 
*  See  Report  of  the  Ninth  Annual  Conference,  pages  236  to  238. 
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arranged  by  him  for  publicatioa ;  and  that  probably  the  failure 
of  Sir  William  Thomson  to  receive  notice  of  his  appointment 
had  been  a  consequence  of  the  same  sad  event  In  view  of 
these  circumstances,  it  seemed  to  the  members  present  that, 
inasmuch  as  it  is  evidently  now  no  longer  practicable,  within  the 
limited  time  which  remains  before  the  assembling  of  the  Confer* 
ence  appointed  to  meet  at  Liverpool  in  August  next,  to  secure 
a  general  comparison  of  opinions  among  the  members  of  the 
Committee,  it  would  be  advisable  to  reduce  to  written  form  a 
statement  of  their  own  views  on  the  subject,  to  be  submitted  to 
the  Conference,  or  otherwise  disposed  of  as  may  hereafter  be 
ordered.  The  character  of  the  statement  thus  to  be  made  having 
been  agreed  upon,  the  chairman  of  the  meeting  was  requested  to 
prepare  the  paper  proposed,  and  to  communicate  the  same  here- 
after for  consideration  and  signature  to  the  several  members  of  the 
Coounittee  concerned. 

"  A  true  copy  of  minute. 

"  F.  A.  P.  Barnard, 

"  Chairman^ 

Uniform  System  of  Time-JReckoning. 

**  The  American  members  of  the  Select  Committee  appointed  at 
the  Ninth  Annual  Conference  of  the  Association  for  the  Reform 
and  Codification  of  the  Law  of  Nations,  to  consider  and  report 
on  certain  resolutions  submitted  to  the  Conference  on  the  17  th 
day  of  August,  1881,  in  regard  to  a  uniform  system  for  the 
regulation  of  time  throughout  the  world,  having  received  no 
official  communication  from  the  Chairman  of  the  Committee 
inviting  a  meeting  or  an  expression  of  opinions  by  correspondence 
on  the  subject  referred  to  them,  have  prepared  the  following 
statement  of  their  own  views  in  regard  to  it,  which  they  beg  leave 
respectfully  to  submit  to  the  Conference  to  be  held  at  Liverpool 
in  August  1882. 

**  One  of  the  earliest  needs  of  an  intelligent  being,  in  order 
to  the  due  adjustment  or  arrangement  of  the  occupations  or 
labours  of  life,  is  a  means  of  measuring  the  lapse  of  time. 
This  want  is  independent  of  the  state  of  civilisation,  although 


(     '8*     ) 

it  becomes  increasingly  urgent  as  civilisation  advances.  For 
lai*ge  intervals  of  time  Nature  herself  has  provided  units  of 
measurement  sufficiently  marked.  The  changes  of  the  seasons 
indicate  the  flight  of  years,  and  the  savage  fixes  roughly  the 
dates  of  remote  events  by  counting  the  number  of  winters 
which  have  elapsed  since  their  occurrence.  The  period  of  the 
moon's  revolution  is  approximately  an  aliquot  part  of  a  year, 
and  it  appears  early  to  have  been  regarded  as  being  exactly  so. 
From  this  has  been  undoubtedly  derived  the  actual  month  of  our 
calendar.  In  like  manner  the  week,  which  has  been  a  measure 
of  time  from  a  very  early  period  in  human  history — a  period  as 
early  at  least  as  the  time  of  Moses — could  have  only  originated 
in  an  attempt  to  express  in  an  integral  number  of  days  the  fourth 
part  of  a  month. 

"  But  the  most  sharply  defined  natural  measure  of  time  is  that 
which  is  marked  by  the  successive  risings,  culminations,  or 
settings  of  the  sun,  forming  what  is  called  the  natural  day.  The 
day  is  naturally  subdivided  into  two  periods  of  alternate  light 
and  darkness ;  but  as  these,  except  for  a  very  limited  portion  of 
the  earth's  surface,  are  usually  unequal  and  constantly  varying 
in  length,  they  are  unavailable  as  exact  units  of  measurement 

^  For  the  ordinary  uses  of  life,  it  is  indispensable  that  means 
should  be  found  to  divide  the  day,  with  at  least  a  tolerable 
approach  to  accuracy,  into  equal  portions  comparatively  brief. 
The  savage,  and  the  rustic  in  civilised  life,  acquire  by  experience 
a  power  of  judging  with  some  degree  of  exactness  of  the  advance 
of  diurnal  time,  by  observing  with  the  unaided  eye  the  altitude 
and  azimuth  of  the  sun ;  or,  if  the  points  of  the  compass  are 
unknown,  by  the  altitude  only.  The  culmination,  or  meridian 
passage  of  the  sun,  divides  tlie  apparent  day  equally;  and  a 
common  mode  among  the  peasantry  of  all  nations  of  ascertaining 
the  moment  of  this  passage,  is  to  observe  when  the  shadow  of 
a  vertical  straight  edge,  as  of  the  casing  of  a  door,  falls  upon  a 
fixed  mark  drawn  due  north  and  south.  The  sun-dial  is  only 
the  development  of  the  idea  suggested  in  this  simple  contrivance. 

*'  But  the  sun-dial  fails  to  mark  with  exactness  minute  intervals 
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of  time ;  and  it  is  moreover  unavailable  beneath  a  cloudy  sky,  or 
in  the  interior  of  buildings.  Among  the  earliest  efforts  of  in- 
genuity, therefore,  under  civilisation,  have  been  attempts  to 
construct  instruments  for  artificial  time-measurement  No  con- 
trivance  of  this  kind,  however,  was  for  many  centuries  produced 
deserving  of  the  name  of  a  chronometer.  The  water  clocks, 
which  very  imperfectly  served  the  Greeks  and  Romans,  have  long 
since  gone  out  of  use ;  and  the  sand-glasses  which  succeeded 
them  are  seen  now  rarely,  except  as  curiosities,  or  are  employed, 
when  employed  at  all,  for  certain  very  limited  or  special  uses.  It 
was  only  alter  the  demonstration  of  the  properties  of  the  pen- 
dulum by  Galileo,  near  the  close  of  the  sixteenth  century,  and  the 
invention  by  Huyghens  of  a  mechanical  apparatus  to  record 
automaticaUy  the  vibrations  of  that  instrument,  that  a  time-keeper 
in  the  proper  sense  of  the  word  was  created. 

''  The  improvements  of  chronometry  within  the  last  two  cen- 
turies are  among  the  most  marvellous  of  the  achievements  of 
human  science  combined  with  practical  skill  It  is  long  since 
common  dodcs  and  watches  were  brought  sufficiently  near  to 
perfection  to  enable  any  man  by  their  aid  to  apportion  his  time 
to  his  daily  duties  or  amusements,  with  all  the  exactness  ordi- 
narily desirable.  But  in  the  life  of  society,  the  distribution  of 
the  time  of  the  individual  must  be  in  large  measure  dependent  on 
the  usages  prevalent  among  the  many.  Social  duties  and  social 
pleasures  imply  the  concurrence  of  numbers,  and  require  that 
these  shall  be  in  harmony  with  each  other,  not  only  as  to  purpose, 
but  as  to  time.  It  is  not  sufficient,  therefore,  that  the  time- 
keepers in  the  possession  of  individuals  shall  be  accurate  in 
rate ;  they  must  also  agree  in  their  indications.  Such  an  agree- 
ment can  only  be  secured  by  the  adoption  of  a  common 
standard,  to  which  every  individual  timepiece  shall  be  made  to 
conform. 

"Hie  immediate  standard  usually  employed  is  an  accurate 
artificial  time-keeper,  conveniently  exposed  for  public  observation ; 
but  as  every  such  time-keeper  is  liable  to  error  of  rate,  the  stan- 
dard must  itself  be  regulated  by  reference  to  the  natural  standard, 
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which  is  the  period  of  the  earth's  rotation  on  its  axis.  This  is 
measured  by  the  successive  meridian  passages  of  some  celestial 
object  The  sidereal  day  is  the  true  and  invariable  unit ;  but  as 
chronometry  for  the  purposes  of  human  life  must  be  referred  to 
the  visible  or  solar  day,  the  meridian  passage  of  the  sun,  allow- 
ances being  made  for  irregularities  resulting  from  the  variable 
progress  of  that  body  in  right  ascension,  is  taken  as  the  starting- 
point  At  this  moment  the  standard  time-keeper  must  mark 
twelve  o'clock  ;  and  if  all  the  clocks  and  watches  in  possession  of 
individuals  are  made  to  harmonise  with  this,  the  interests  of 
society,  so  far  as  they  are  dependent  on  time,  will  be  provided 
for. 

^*As  an  artificial  time-keeper  regulated  in  the  manner  here 
described  marks  twelve  o'clock  when  the  mean  sun  is  on  the 
meridian  of  the  place  of  observation,  it  shows  the  true  astrono- 
mical time  only  for  places  under  the  same  meridian.  But  so  far 
as  the  regulation  in  due  sequence  of  the  affairs  of  daily  life  is 
concerned,  the  purposes  of  society  would  be  equally  answered  if 
the  standard  time-keeper  were  to  show  eleven  o'clock  or  one 
o'clock  at  that  moment  instead  of  twelve ;  that  is  to  say,  if  the 
standard  were  to  show  twelve  o'clock  when  the  sun  is  fifteen 
degrees  of  longitude  east  or  fifteen  degrees  west  of  the  given 
locality.  In  other  words,  provided  uniformity  prevails  among  the 
time-keepers  in  use  in  any  community,  strict  conformity  to  the 
time  of  the  local  meridian  is  not  important  Any  attempt, 
indeed,  to  maintain  the  time  of  every  town  and  village  in  rigorous 
accordance  with  that  of  its  own  local  meridian  would  be  destruc- 
tive of  that  general  uniformity  which  can  only  make  a  standard  of 
time  useful.  Thus  we  see  that  not  only  everywhere  within  the 
limits  of  large  cities,  but  everywhere  throughout  counties,  pro- 
vinces, and  even  States,  the  same  standard  is  often  acknowledged, 
though  not  always  very  perfectly  maintained.  What  the  standard 
for  a  given  territory  shall  be,  is  determined  in  a  great  degree  by 
accident ;  usually  by  the  predominance  in  commercial  or  political 
importance  of  s6me  large  town  within  it.  The  influence  of  great 
lines  of  land  transportation  connecting  distant  points  of  the  same 
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territory,  exerts  often  a  decisive  control  over  this  question  for 
points  intermediate  between  the  termini  And  when,  as  in  the 
United  States,  there  are  numerous  lines  permeating  the  same 
territory,  and  each  employing  its  own  independent  standard, 
there  mevitably  arises  a  conflict  productive  of  confusion  and 
serious  inconvenience.  Within  the  territory  of  the  United  States 
and  of  the  Dominion  of  Canada  there  are  at  present  probably  in 
use  not  fewer  than  one  hundred  different  standards,  involving  the 
consequence  that,  while  the  times  kept  in  different  and  not 
distant  places  are  often  not  comparable,  it  not  seldom  happens 
that  different  times  must  be  kept  for  different  purposes  in  the 
same  place. 

"  This  state  of  things  is  not  inconvenient  merely ;  it  is  growing 
to  be  regarded  as  intolerable.  Public  opinion  is  beginning  to 
demand  the  adoption  of  some  effectual  means  for  abating  the 
evil  Legislation  on  the  subject  is  beginning  to  be  invoked,  and 
it  cannot  fail  soon  to  be  generally  resorted  to.  The  State  of 
Connecticut  has  taken  the  initiative  in  this  matter  by  requiring 
all  transportation  companies  within  her  limits  to  adapt  their  time- 
tables to  the  meridian  of  New  York  City.  Other  States  will 
doubtless  follow  tliis  example,  requiring  the  exclusive  use,  so  far 
as  their  own  territory  is  concerned,  of  other  meridians ;  Penn- 
sylv.inia,  for  instance,  may  require  conformity  to  the  meridian  of 
Philadelphia,  Ohio  to  that  of  Cincinnati,  California  to  that  of  San 
Francisco,  Missouri  to  that  of  St  Louis,  Alabama  to  that  of 
Mobile.  But  while  in  this  way  the  number  of  standards  will  be 
reduced,  the  time  systems  thus  established  will  not  be  easily 
comparable,  and  the  existing  confusion,  though  to  some  degree 
diminished,  will  not  be  removed.  What  is  wanted  is  pradUal 
uniformity  of  time  reckoning  throughout  the  continent 

*^  Two  or  three  modes  of  possibly  securing  this  result  have 
been  proposed :  The  first,  which  found  some  favour  in  the 
discussion  of  this  subject  before  the  American  Association  for 
the  Advancement  of  Science,  at  the  August  meeting,  in  1 88 1,  is 
to  adopt  but  a  single  time  system  for  the  entire  breadth  of  the 
continent,  referred  to  the  meridian  of   New  Orleans,  ninety 


(     i86    ) 

degrees  or  six  hours  west  from  Greenwich.  A  Bill  now  pending 
before  Congress,  introduced,  it  is  understood,  at  the  instance  of 
the  late  Admiral  John  Rodgers,  proposes  substantially  the  same 
measure,  but  would  employ  the  meridian  of  Washington  instead 
of  that  of  New  Orleans.  To  either  of  these  plans  there  exists 
the  serious  objection  that  it  would  break  up,  except  for  certain 
interior  portions  of  the  continent,  the  long-established  associa- 
tions between  the  hours  of  the  day  and  the  duties  or  routine 
incidents  of  daily  life,  and  would  therefore  fail  to  secure  willing 
acceptance  among  the  people.  It  is  possible,  indeed,  that  if 
there  were  no  other  way  out  of  the  embarrassment,  this  difficulty 
might  in  the  end  be  overcome ;  but  it  is  hardly  worth  while  to 
encounter  it  unnecessarily. 

*'  A  second  mode  which  has  been  proposed  for  accomplishing 
the  same  object  is  to  create  two  time  S3rstems,  one  having  the 
meridian  five  hours  west  from  Greenwich,  which  is  very  nearly 
that  of  New  York,  as  its  standard,  and  the  other  the  meridian 
eight  hours  west  from  Greenwich,  which  is  not  quite  so  nearly 
that  of  San  Francisco.  The  New  York  standard  would  govern 
the  territory  east  of  the  Rocky  Mountains ;  and  the  San  Francisco 
standard  that  which  lies  west  of  the  same  central  ridge.  The 
same  objection  lies  against  this  scheme  as  against  that  last 
mentioned,  though  perhaps  not  in  an  equal  degree ;  but  it  would 
be  a  sensible  advantage  that  the  difference  between  the  two  time 
standards  would  be  expressible  in  even  hours. 

*'This  suggests  the  distinctive  characteristic  of  a  third  plan, 
which  is  that  of  employing  five  standard  meridians  for  the  western 
continent,  with  intermediate  intervals  of  exactly  one  hour  each  of 
time,  or  fifteen  degrees  each  of  longitude,  a  system  capable  of 
being  extended  to  the  whole  world  by  the  adoption  in  like  manner 
of  twenty-four  equidistant  meridians.  This  scheme  was  origi- 
nally proposed  for  the  American  continent,  in  the  American 
Metrological  Society,  in  the  year  1878,  by  Professor  Cleveland 
Abbe,  of  Washington,  and  independently  in  the  Canadian  Insti- 
tute, about  the  same  time,  by  Sandford  Fleming,  Esq.,  of  Ottawa, 
who  also  proposed  to  extend  it  to  all  longitudes.     It  combines 
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the  advantages  of  a  universal  time  system,  dependent  on  a  single 
mexidian  for  all  the  world,  and  those  of  the  existing  indefinitely 
numerous  local  time  systems,  in  which  the  time  of  each  place  is 
determined  by  its  own  meridian,  or  at  least  by  a  meridian  not 
widely  different  from  it  Under  this  system,  if  universally 
adopted,  the  times  shown  by  all  the  clocks  and  watches  through- 
out the  world  would  be  identical  as  to  the  minute  and  second, 
and  would  differ  only  as  to  the  hour,  which  would  always  be  that 
of  the  nearest  standard  meridian.  The  dock  time  could  nowhere 
differ  firom  the  rigorously  exact  local  time  by  more  than  thirty 
minutes ;  an  amount  of  difference  involving  no  practical  incon- 
venience, and  not  much  exceeding  that  which  in  many  places,  in 
the  present  state  of  things,  actually  exists.  The  positions  of  the 
standaixl  meridians  will  easily  be  made  £uniliar  by  association 
with  the  well-known  geographical  points  near  or  through  which 
most  of  them  pass ;  and  thus  the  conversion  of  the  time  of  one 
place  into  that  of  another  by  a  simple  change  of  the  hour,  will  be 
very  easy.  Somewhere  equidistant  or  nearly  so  between  two 
meridians,  there  will  be  an  abrupt  change  of  the  hour  in  the  time 
shown  by  two  contiguous  timepieces;  but  as  that  is  a  kind  of 
change  which  has  to  take  place  under  the  existing  system,  or 
under  any  other  conceivable  system,  except  that  which  should 
impose  upon  all  the  world  a  uniform  time  system  recognising  but 
a  single  meridian,  and  would  be  a  change  not  only  of  the  hour, 
but  also  of  the  minute  and  second,  the  objection  implied  in  this 
suggestion  is  hardly  worth  considering. 

*'The  scheme  here  described  has  been  a  subject  of  discussion 
for  several  years  past  among  scientific  and  practical  men,  and 
has  occupied  the  attention  of  a  number  .of  scientific  associations. 
It  has  received  the  emphatic  approval  of  the  American  Metro- 
logical  Society,  the  American  Geographical  Society,  the  Canadian 
Institute,  the  International  Geographical  Congress  at  Venice, 
and  the  Imperial  Academy  of  Sciences  at  St  Petersburg.  The 
report  in  its  favor  presented  to  the  body  last  named  was  drawn 
up  by  the  distinguished  Professor  Otto  Struve,  Director  of  the 
Imperial  Observatory  at  Pulkova.     It  has  also  been  the  subject 
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of  consideration  by  the  Royal  Society  of  London,  and  by  the 
American  Association  for  the  Advancement  of  Science.  At  a 
meeting  of  the  American  Society  of  Civil  Engineers,  held  at 
Montreal,  in  June  i88i^  a  paper  on  the  subject  was  read  by  Mr. 
Sandford  Fleming,  which  led  to  the  appointment,  at  a  subsequent 
meeting  held  in  January  1882,  of  a  committee  charged  with  the 
duty  of  obtaining  some  general  expression  of  opinion  as  to  the 
desirability  of  establishing  by  legislation  or  by  concerted  action, 
some  common  system  of  Standard  Time,  and  as  to  the  principles 
on  which  such  a  system  should  be  constructed. 

"  A  series  of  questions  drawn  up  by  this  committee,  designed 
to  elicit  the  views  not  only  of  men  supposed  to  look-  at  the 
subject  from  a  theoretic  point  of  view,  but  of  those  whom  the 
solution  of  the  question  immediately  and  practically  concerns, 
including  directors,  managers,  superintendents,  and  others  en- 
gaged in  the  operation  of  lines  of  internal  transportation,  was 
printed  and  widely  circulated.  In  the  month  of  May  next 
following  this  appointment,  at  a  meeting  of  the  Society,  held  at 
Washington,  D.  C,  a  report  from  this  committee,  giving  an 
analysis  of  the  answers,  exceeding  one  hundred  in  number,  to 
these  questions  which  had  been  received  up  to  that  time,  was 
submitted ;  from  which  it  appeared  that,  as  to  the  desirability 
of  establishing  a  uniform  system  of  time-reckoning  for  the  conti- 
nent, there  was  no  difference  of  opinion  at  alL  The  affirmative 
answer  was  unanimous.  As  to  the  expediency  of  endeavouring 
to  secure  the  adoption  of  a  common  time  system  for  all  the  world, 
the  answers  were  ninety-five  per  cent  in  the  affirmative,  and  five 
per  cent  in  the  negative.  To  the  question  whether,  in  hope 
of  the  ultimate  attainment  of  the  object  suggested  in  the  last 
question,  a  time  system  ought  to  be  established  on  the  American 
continent,  capable  in  principle  of  extension  to  other  portions  of 
the  earth,  and  likely  to  find  acceptance  with  other  nations,  the 
replies  were,  as  before,  ninety-five  per  cent  in  the  affirmative, 
and  five  per  cent  in  the  negative.  The  most  important  of  the 
questions  presented  was  that  which  asked  an  expression  of 
opinion  as   to  the  specific  scheme  originally  laid  before  the 
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Society,  viz.,  that  which  proposed  five  standard  meridians  for  the 
continent,  with  intervening  intervals  of  one  hour  each«  Ninety- 
seven  per  cent  of  the  replies  to  this  were  favourablei  and  three 
per  cent  the  reverse.  The  alternative  question  which  proposed 
two  meridians  only,  viz.,  those  of  New  York  and  San  Francisco, 
or  the  five  and  eight  hour  meridians  west  of  Greenwich,  elicited 
only  six  per  cent  of  favourable  responses,  while  ninety-four  per 
cent  were  opposed. 

'*  Whatever  the  time  system  adopted  may  be,  it  seems  to  be 
important  that  the  standard  meridians  fixed  on  for  local  reference 
should  be  determined  in  position  by  their  relation  to  the  zero 
meridian  employed  in  the  reckoning  of  longitudes ;  and  in  order 
that  the  time  system  adopted  for  one  hemisphere  may  be  capable 
of  extension  to  the  other,  this  zero  meridian  should  be  one 
equally  accepted  by  all  nations.  The  first  step  toward  the  attain- 
ment of  an  end  so  important  as  the  establishment  of  a  uniform 
system  of  time-reckoning  for  all  the  world,  appears,  therefore,  to 
be  the  adoption  of  means  for  securing  a  general  agreement  of 
the  nations  upon  a  common  prime  meridian.  The  committee, 
accordingly,  conclude  their  report,  with  recommending  *  that  steps 
be  taken  to  obtain  the  establishment  of  a  zero  meridian,  to  be 
common  to  all  nations  for  reckoning  time  and  longitude,  and  that 
concurrence  in  this  measure  be  sought  from  as  many  nationalities 
as  may  be  induced  to  assist  in  this  determination ;  that  efforts  be 
made  to  lead  to  the  acceptance  of  this  course  on  the  other  conti- 
nents to  the  fullest  extent ;  that  failing  in  this  effort,  the  people 
of  the  Western  continent  determine  a  zero  meridian  for  their  own 
use  and  guidance,  and  especially  with,  the  view  of  establishing  a 
system  of  Standard  Time.* 

"  By  resolution  of  the  Society,  adopted  immediately  after  the 
presentation  of  this  report,  the  recommendations  of  the  com* 
mittee  were  heartily  approved,  and  the  conunittee  was  continued 
and  requested  to  renew  its  efforts  to  effect  the  objects  proposed, 
and  also  *  to  petition  the  Congress  of  the  United  States  to. take 
the  necessary  steps  to  have  a  prime  or  zero  meridian  esta- 
blished/ 
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'^  In  the  meantime  the  American  Metrological  Society  and  the 
Canadian  Institute  appointed  delegates  to  attend  the  International 
Congress,  called  to  meet  at  Venice  in  September  i88r,  with 
instructions  to  bring  this  subject  to  the  attention  of  that  body. 
In  consequence  of  thifl  action  a  paper  was  laid  before  the 
Congress  by  Mr.  Sandford  Fleming,  the  delegate  from  Canada, 
accompanied  by  resolutions  which  were  subsequently  adopted, 
declaring'  the  importance  to  the  interests  of  geography  and  navi- 
gation of  the  unification  of  the  initial  meridians  in  use  in  com- 
puting longitudes,  and  recommending  that  measures  should  be 
taken  to  secure  the  concurrence  of  the  governments  of  di£ferent 
nations  in  the  appointment  of  delegates  to  meet  at  Washington 
for  the  purpose  of  fixing  upon  a  common  prime  meridian  to  be 
reconmiended  to  universal  acceptance.  The  President  of  the 
Italian  Geographical  Society  was  at  the  same  time  requested  to 
move  the  Government  of  Italy  to  take  the  initiative  in  calling  the 
proposed  international  conference,  and  a  committee  of  Americans 
was  appointed  to  make  arrangements  for  the  proposed  meeting. 
Members  of  the  Italian  Ministry  were  present  at  the  Congress, 
and  were  understood  to  approve  tfae  measures  reconmiended; 
but  the  naming  of  Washington  as  the  place  of  meeting,  and  of  an 
American  committee  to  receive  the  delegates,  appear  to  have 
raised  questions  of  international  comity  with  the  Government  of 
Italy  which  prevented  their  taking  the  action  requested. 

"  The  friends  of  the  measure  in  the  United  States  were  not, 
however,  on  this  account  inactive.  Petitions  addressed  to  the 
Congress  of  the  United  States  were  prepared  by  the  American 
Metrological  Society  and  the  American  Geographical  Society,  and 
circulated  for  signatures,  pra}nng  that  the  President  of  the  United 
States  might  be  authorised  and  requested  to.  invite  the  govern- 
ments  of  other  nations  to  send  delegates  to  Washington  to  meet 
delegates  from  the  United  States,  with  a  view  to  agree  on  and 
recommend  for  adoption  a  common  meridian  for  universal  use  ; 
and  these  petitions,  bearing  the  names  of  several  thousand  signets, 
were  laid  before  Congress  early  in  the  spring  of  1883.  As  a 
consequence  of  this  action,  a  joint  resolution  was,  early  in  May, 
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introduced  into  the  House  of  Representatives,  in  the  following 
words,  viz. : 

"  •  Resolved  by  the  Smote  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled^  That  the  President 
of  the  United  States  be  authorised  and  requested  to  extend  to  the 
governments  of  all  nations  in  diplomatic  relations  with  our  own 
an  invitation  to  appoint  delegates  to  meet  delegates  from  the 
United  States  in  the  city  of  Washington,  at  such  time  as  he  may 
see  fit  to  designate,  for  the  purpose  of  fixing  upon  a  meridian 
proper  to  be  employed  as  a  common  zero  of  longitude  and 
standard  of  time-reckoning  throughout  the  globe ;  and  that  the 
President  be  autliorised  to  appoint  delegates,  not  exceeding  three 
in  number,  to  represent  the  United  States  in  such  international 
conference.' 

'^  This  resolution  has  sbce  been  adopted  in  the  House,  and  is 
now  pending  before  the  Senate,  with  a  prospect  of  early  favour- 
able action.  The  question  of  a  prime  meridian  may,  therefore, 
be  said  to  be  in  the  way  of  an  early  and  satisfactory  solution. 
From  a  wide  interchange  of  views  between  persons  interested  in 
the  subject,  it  seems  altogether  probable  that  the  prime  meridian 
finally  adopted  will  be  the  inferior  meridian  of  Greenwich — ^that 
is  to  say,  the  meridian  distant  from  Greenwich  by  one  hundred 
and  eighty  degrees.  This  meridian  possesses  the  important 
advantages  that,  inasmuch  as  it  crosses  no  habitable  land,  but 
lies  almost  wholly  upon  the  open  ocean,  it  affords  a  convenient 
line  at  which  the  change  of  date  in  the  monthly  calendar  may 
begin ;  and  further,  that  its  adoption  will  involve  the  least  amount 
of  change  in  hydrographic  charts  and  nautical  tables.  Moreover, 
supposing  it  adopted,  the  more  important  secondary  meridians 
win  pass  through  or  near  places  of  such  geographical  prominence 
as  to  be  easily  fixed  in  the  mind;  as,  for  instance,  on  the 
American  continent.  New  York,  New  Orleans,  Denver,  and  San 
Francisco,  and  in  the  Eastern  Hemisphere,  Greenwich,  Naples, 
St  Petersburg,  Bombay,  and  Calcutta. 

''  The  scheme  of  Time-Regulation  proposed  in  the  resolutions 
laid  before  this  Association  at  the  Conference  held  at  Cologne  in 


(      192      ) 

August  1881,  is  that  which  is  here  described.  It  comes  before 
the  Association  once  more  at  this  time,  with  the  added  considera- 
tion in  its  favour  that  its  adoption  sooner  or  later  at  least,  and 
apparently  very  soon,  has  become  for  the  western  continent  an 
assured  certainty.  It  brings  with  it  the  recommendation  to 
general  adoption  that  it  offers  a  practicable,  and,  so  far  as  yet 
appears,  the  only  practicable  means  of  removing  a  source  of 
serious  inconvenience  and  confusion  in  the  transaction  of  the 
affairs  of  men,  while  at  the  same  time  it  will  conspire  with  the 
other  influences  which  are  now  so  potent  in  drawing  the  different 
branches  of  the  human  family  nearer  together,  and  promoting  the 
feeling  of  the  universal  brotherhood  of  nations. 

"  One  or  two  of  the  features  of  the  scheme  embraced  in  the 
resolutions  just  referred  to  have  not  thus  far  been  mentioned. 
They  are  regarded  by  the  undersigned  as  of  but  secondary 
importance,  and  they  may  be  either  accepted  or  rejected  without 
prejudice  to  the  scheme  itself.  The  first  of  these  is  the  proposi- 
tion that,  *  to  promote  exactness  in  chronology  or  to  facilitate 
synchronous  observations  in  science,  the  day  and  the  time  of  the 
day  as  determined  by  the  prime  meridian,  be  employed  as  a  kind 
of  universal  time-reckoning,  under  the  name  of  Cosmopolitan 
Time.'  In  regard  to  this  the  undersigned  have  only  to  say  that 
this  feature  of  the  plan  is  in  no  way  objectionable,  and  that  it 
may  have  its  uses.  They  would  recommend,  however,  the  sub- 
stitution of  the  word  Cosmic  instead  of  Cosmopolitan,  The 
suggestion  that  the  hours  of  Cosmic  Time  should  be  distinguished 
by  letters  or  .other  symbols  instead  of  by  numbers  may  be 
disposed  of  with  the  same  remark. 

'<  A  more  important  proposition,  however,  is,  to  abandon  the 
division  of  the  day  into  two  equal  portions  of  twelve  hours  each, 
and  to  count  the  hours  continuously  from  one  to  twenty-four. 
The  proposed  change  is  a  return  to  a  usage  once  prevalent  in 
Italy,  and  one  which  has  its  advantages.  The  point  here  under 
consideration  was  among  the  matters  embraced  in  the  questions 
of  the  committee  of  the  American  Society  of  Civil  Engineers 
above  mentioned.    As  between  the  plan  of  numbering  the  hours 
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from  one  to  twenty-four^  and  the  eicistiDg  method  of  numbering 
from  one  to  twelve,  and  then  from  one  to  twelve  agaiiii  sixty- 
seven  per  cent  of  the  answers  were  in  &vour  of  the  proposed 
change^  and  thirty-three  per  cent  in  favour  of  the  mode  of 
numbering  now  in  use.  The  undersigned  themselves  favour  the 
change,  but  they  are  not  disposed  to  regard  it  at  present  as  worth 
seriously  contending  for. 

"  They  concur,  however,  in  recommending  the  adoption  of  the 
resolutions  referred  to  them  as  they  stand,  with  the  single 
exception  of  the  substitution  of  the  word  Cosmic  for  Cosmopolitan 
as  above  explained.  The  resolutions  as  thus  amended  will  be 
found  annexed  to  this  paper. 

"  In  conclusion,  the  undersigned  desire  to  add  a  single  further 
observation.  The  inconvenience  and  the  confusion  which  result 
from  a  conflict  of  time  standards  are  probably  much  more 
seriously  felt  on  the  American  continent  than  in  Europe.  To  the 
inhabitants  of  the  British  Islands  they  are  unknown,  and  the 
reason  is  that  there  exists  here  already  a  state  of  things  such  as 
we  would  desire  to  see  established  for  all  the  world.  One 
uniform  time  system  prevails  over  all  England  and  all  Scotland, 
though  the  real  difference  of  local  times  between  Yarmouth  and 
Land's  End  is  about  half  an  hour.  The  meridian  on  which  this 
time  system  depends  is  that  of  Greenwich.  Should  the  system 
we  propose  be  adopted,  it  could  in  no  manner  affect  Great 
Britain,  for  in  this  country  the  system  is  in  operation  ahready. 
Ireland  has  an  independent  system  dependent  on  Dublin,  but  the 
interposition  of  the  sea,  interrupting  conmiunication  between  the 
islands  by  rail,  prevents  the  two  systems  from  coming  into  colli- 
sion with  each  other.  On  the  Continent,  different  time  systems 
do  interfere  with  each  other ;  but  nowhere  throughout  the  world 
is  there  such  a  perplexing  maze  of  railroad  lines,  or  such  a 
bewildering  diversity  of  time  schedules,  as  distracts  the  traveller 
and  aggravates  the  man  of  business,  in  many  parts  of  the  United 
States.  The  subject  under  consideration  is,  therefore,  one  which, 
as  the  undersigned  are  well  aware,  pre-eminently  concerns  their 
own  country.     It  is  one,  however,  which  they  are  no  less  assured 
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has  a  serious  importance  to  the  entire  world,  and- they  cannot  but 
hope  that  the  world's  representatives  here  assembled  may  parti* 
cipate  with  them  in  the  same  conviction. 

"F.  A.  P.  Barnard, 
"Charles  A*  Peabody, 
"David  Dudley  Field, 

"ViNCENZO  BOTTA, 

"  George  W.  Cullum, 
"Charles  H.  Baldwin, 
"  American  Members  of  Committee 

on  Standard  TimeJ* 

^^  Resolution  proposing  a  Uniform  System  of  Time-Reckoning. 

"  Whereas^  Since  the  creation  of  a  vast  system  of  artificial  lines 
of  rapid  transit  and  telegraphic  conununication,  extending 
through  wide  differences  of  longitude  upon  both  conti- 
nents, great  confusion  in  time-reckoning  has  arisen  in  con- 
sequence of  the  use,  throughout  the  same  districts  of  country, 
of  the  differing  times  of  many  local  meridians ;  and, 

"  Whereasy  The  actual  time  in  use  at  any  place  is  generally 
arbitrary  and  at  variance,  often  by  many  minutes,  with  the 
true  local  time  of  such  place ;  and, 

^^  Whereas^  Such  differences  between  true  and  arbitrary  time 
are  in  no  way  practically  disadvantageous  in  the  affairs 
of  life,  when  universally  understood  and  observed ;  and, 

"  Wheree^^  It  is  practicable,  by  referring  the  times  of  all  places 
on  the  globe  to  a  limited  number  of  meridians  suitably 
chosen,  to  create  a  time  system  for  the  world,  so  nearly 
uniform  that  the  minute  and  the  second  shall  be  every- 
where the  same,  and  the  times  of  places  widely  differing  in 
longitude  shall  differ  only  by  entire  hours — a  system  of 
great  simplicity  and  likely  to  be  conducive  to  the  con- 
venience of  all  mankind ;  therefore, 

"  Resolved^  That  this  Association  approves  and  recommends  to 
the  favorable  consideration  of  the  governments  of  all 
nations,  as  well  as  to  all  scientific  associations,  chambers 
of  commerce,  boards  of  trade,  and  telegraphic  and  trans> 
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portation  companies,  a  time  s)rstem  for  the  world,  founded 
on  the  following  principles  : 

"  I.  Twenty^fouT  standard  meridians  to  be  fixed  upon,  distant 
from  each  other  fifteen  degrees,  or  one  hour  each,  in  longitude,  to 
which,  and  to  which  only,  tlie  arbitrary  local  times  kept  at  all 
places  on  the  earth's  surface  shall  be  referred. 

"2.  The  prime  meridian,  or  that  by  reference  to  which  the 
positions  of  all  the  remaining  one-hour  meridians  are  to  be 
determined,  to  be  the  meridian  situated  in  longitude  one  hundred 
and  eighty  degrees,  or  twelve  hours,  distant  from  the  meridian 
of  Greenwich,  which  prime  meridian  passes  near  Behring's  Strait 
and  lies  almost  wholly  on  the  ocean. 

"  3.  The  diurnal  change  of  count  in  the  monthly  calendar  to 
begin  when  it  is.  midnight  on  this  prime  meridian,  and  the  same 
change  to  take  place  for  the  several  meridians  successively,  until 
the  circuit  of  the  globe  has  been  completed  from  east  to  west 

"  4.  The  hour  of  the  day  at  any  place  to  be  regulated  by  the 
standard  meridian  nearest  such  place  in  longitude,  it  being 
reckoned  as  twelve  o'clock,  noon,  at  the  moment  the  mean  sun 
passes  such  standard  meridian.  The  minute  and  second  to  be 
the  same  at  all  times  and  for  all  places  throughout  the  earth. 

"  5.  The  hours  of  the  day  to  be  numbered  from  one  to  twenty- 
four  without  interruption,  and  the  division  of  the  day  into  two 
halves  of  twelve  hours  each  to  be  abandoned. 

''6.  For  special  purposes,  as  with  a  view  to  promote  exact 
ness  in  chronology  and  to  facilitate  synchronous  observations  in 
science,  the  day  and  the  time  of  the  day  as  determined  by  the 
prime  meridian  to  be  employed  as  a  kind  of  universal  time- 
reckonings  under  the  name  of  Cosmic  Time. 

"  7.  For  the  sake  of  distinction,  the  hours  of  Cosmic  Time  to 
be  denoted  by  symbols  and  not  by  numbers;  and  preferably 
by  the  letters  of  the  English  alphabet  taken  in  their  order,  which, 
omitting  J  and  V,  are  twenty-four  in  number — these  letters  being 
also  associated  with  the  standard  meridians  in  regular  order  from 
east  to  west,  so  that  F  corresponds  to  the  90°  meridian  passing  near 
Calcutta,  M  to  the  Greenwich  meridian  of  180°,  S  to  the  meridian 
of  New  Orleans,  270**,  and  Z  to  the  prime  or  zero  meridian. 
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Sir  Travers  Twiss  moved — 

"  That  the  Report  of  the  American  Members  of  the  Committee 
on  Standard  Time  having  been  read,  and  the  Conference 
having  been  informed  that  a  resolution  had  been  passed 
by  the  Congress  of  the  United  States  proposing  an  Inter- 
national Congress  to  consider  the  subject:  it  is  now 
resolved  by  this  Conference  that  it  will  await  the  result  of 
that  Congress  before  acting  definitely  on  the  subject" 

Dr.  Wendt  having  seconded  the  resolution  it  was  carried 
without  a  dissenting  voice. 

International  Coinage. 

Sir  Travers  Twiss  moved,  and  Mr.  Cornelius  Walford 
seconded  a  resolution : 

*'  That  the  Committee  on  International  Coinage  appointed  at 
Cologne  be  continued,  with  the  addition  of  President 
F.  A.  P.  Barnard  as  Chairman,  and  that  the  Committee 
be  requested  to  report  at  the  next  Conference. ** 

The  resolution  was  agreed  to  nemine  contradicente. 

Sir  Travers  Twiss  moved  and  Dr.  Wendt  s^econded  the 
following  resolution  : 

"  That  the  other  Committees  which  have  not  heretofore  reported 

in  full  be  continued,  and  be  requested  to  report  at  the 

next  Conference." 

After  some  discussion,  in  jvhich  Mr.  Walford,  Mr.  Engels, 

Mr.  Warren  and  Mr.  Alexander  took  part,  the  motion  was 

passed  without  a  dissenting  voice. 

77ie  Committee  on  Affreightment  and  Bills  of  Lading. 

Mr.  Richard  Lowndes  moved  and  Dr.  Wendt  seconded  a 
resolution : 

"That  the  powers  of  the  Affreightment  Committee  be  con- 
tinued, and  the  names  of  Messrs.  Shotton,  Hodgkinson 
and  Cross  be  added." 

This  was  carried  without  a  division. 
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Bills  of  Exchange. 

The  Chairman  having  called  for  a  Report  from  the  Committee 
on  Bills  of  Exchange,  Sir  Travers  TwisS  intimated  that  it  had 
not  been  considered  advisable  to  formulate  one  for  the  present 

Relations  with  Oriental  Nations. 

Sir  Travers  Twiss  stated  that  the  announcement  would  be 
welcome  to  the  Conference  that  another  Oriental  state — ^the  Corea 
— ^had  been  recently  brought  into  the  community  of  European  and 
American  nations  by  a  treaty  which  had  been  negotiated  by  the 
United  States.  He  added  that  it  was  distinctly  engaged  between 
America  and  Corea  that  when  the  Corean  codes  should  be  in 
fiiture  revised  and  it  was  considered  by  Americans  that  they 
were  similar  to  American  codes,  the  American  officers  in  Corea 
should  lose  their  right  of  jurisdiction,  and  American  subjects  in 
Corea  should  be  under  the  local  jurisdiction. 

Further  observations  were  made  on  the  subject  of  the  con- 
flicting consular  jurisdiction  in  the  East 

Mr.  H.  W.  Freeland  moved  : 

"That  a  committee  be  appointed  by  the  Executive  Council 
to  inquire  into  and  report  to  the  next  Conference  upon 
consular  jurisdiction  in  Oriental  countries,  and  that  such 
Committee  have  power  to  add  to  their  number." 

This  was  seconded  by  Dr.  Wendt,  and  agreed  to  unanimously. 

Mr.  Richard  Lowndes  called  attention  to  the  desirability  of 
circulating  the  Report  of  the  Proceedings  of  the  Conference,  and 
moved : 

'*  That  the  Secretaiy  be  instructed  to  purchase  and  distribute 
a  number  of  copies  of  the  papers  containing  the  Report" 

Sir  Travers  Twiss  said  diat  the  Council  would  accept  the 
suggestion,  and  therefore  no  resolution  was  formulated. 
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Sea  Telegraph  Cables. 

Sir  Travers  Twiss,  on  behalf  of  the  Committee  oq  Sea 
Telegraph  Cables,  stated  that  the  English  Government  had  taken 
up  this  question,  and  that  during  the  last  week  there  had  been 
published  a  correspondence  between  the  Board  of  Trade  and 
various  Sea  Telegraph  Cable  Companies,  on  the  subject  of  pro- 
tecting from  injury  submarine  cables  and  vessels  engaged  in  laying 
and  repairing  them,  and  concluded  by  moving  : 

''That  the  consideration  of  the  subject  of  submarine  telegraphic 
cables  be  postponed  until  the  next  Conference  of  the 
Association." 

Dr.  Wendt  seconded  the  resolution. 

Mr.  Cornelius  Walford  mentioned  that  on  the  occasion  of 
the  bombardment  of  Alexandria  the  Government  gave  notice  that 
they  would  take  possession  of  the  cable  in  direct  communication 
with  Egypt  at  a  certain  hour  in  the  day.  They  also  gave  notice 
that  no  commercial  messages  were  to  be  transmitted  over  the  cable 
during  that  day.  A  sudden  order  of  this  kind  seemed  to  him 
entirely  arbitrary.  He  did  not  know  that  under  the  circumstances 
it  was  not  entirely  wise ;  but  considering  the  commercial  interests 
at  stake  at  a  moment  when  it  was  of  the  utmost  consequence  to 
the  owners  of  vessels  to  be  able  to  communicate  with  their  ships, 
the  blocking  of  the  cable  might  have  created  some  conmiotion. 
This  was  one  of  the  points  which  should  be  considered  by  the 
Committee. 

Sir  Travers  Twiss  said  the  two-fold  division  of  the  subject — 
the  protection  of  cables  in  time  of  peace  and  of  war — ^would  be 
considered. 

The  resolution  was  agreed  to  nem.  cm. 

International  Copyright, 

In  the  absence  of  Mr  Carmichael,  the  Hon.  Secretary  of  the 
Committee    on   International  Copyright,  his    report  was    read 
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by  the  Honorary  General  Secretary.    The  report  was  as 
follows : — 

"  Since  our  last  Conference,  when  it  only  appeared  possible  to 
say  of  International  Copyright  that  the  question,  as  between  Great 
Britain  and  the  United  States,  was  temporarily  at  a  dead4ock, 
there  has  not  been,  so  far  as  I  have  seen,  any  decided  move  to 
chronicle  on  either  side.  And  that  is,  to  the  best  of  my  judgment, 
the  present  position  of  affairs. 

<<  Nevertheless,  it  must  not  be  supposed  that  the  question  has 
lain  or  is  lying  dormant  as  far  as  discussion  is  concerned.  The 
American  Press,  in  particular,  has  been  constantly  occupied  with 
the  subject,  and  I  think  I  am  entitled  to  repeat  at  Liverpool  what 
I  said  in  a  letter  to  the  President  at  the  International  Literary 
Congress  in  Rome  in  May  last,  that  there  is  a  growing  feeling  in 
the  United  States  in  &vour  of  Municipal  Copyright  Law  Reform, 
before  proceeding  to  International  Conventions. 

'^  This  feeling  has,  it  seems  to  me,  found  distinct  expression  alike 
in  the  American  Press,  and  in  the  House  of  Representatives.  I 
may  cite  as  examples  of  the  one  form,  the  letters  of  Judge  Tourg^ 
and  other  distinguished  writers,  and  of  the  other,  the  Bill  intro- 
duced into  Congress  by  Mr.  W.  E.  Robinson. 

*'  Our  own  attitude  in  Great  Britain  runs  closely  parallel  We 
have  not,  indeed,  discussed  the  question  so  constantly  or  so  widely 
in  the  press,  but  we  have  had,  and  still  have,  on  hand  an  effort  at 
Municipal  Copyright  Law  Reform,  in  the  Bill  introduced  by  Mr. 
G.  W.  Hastings,  President  of  the  Council  of  the  Social  Science 
Association. 

"  It  is  with  no  little  regret  that  I  have  to  report  the  serious 
cutting  down  of  the  extent  of  the  Legislative  Reform  aimed  at  by 
Mr.  Hastings,  though  we  shall  all  understand  how  necessary  it 
probably  was,  under  tlie  special  circumstances  of  the  House  of 
Common^,  in  order  to  get  a  chance  of  doing  something.  The  Bill 
as  recast  is  restricted  to  the  Fine  Arts.  In  this  limited  shape  it  will, 
at  any  rate,  if  it  should  pass  into  law,  clear  the  way  for  the  larger 
measure  which  its  author  originally  had  in  view,  and  which  it  is 
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believed  he  has  by  no  means  abandoned.  We  nsay  therefore  still 
hope  for  a  day  when  the  Copyright  Laws  of  Great  Britain  and  the 
United  States^  having  both  been  amended  to  the  satisfaction  of  the 
two  countries^  the  negotiations  which  are  just  now  practically 
dormant  may  usefully  be  revived  with  a  view  to  the  passing  of  an 
International  Convention.  While  on  this  portion  of  my  subject,  I 
should  like  to  mention  a  point  upon  which  I  touched  in  my  letter 
to  the  International  Literary  Congress,  as  it  is  very  certain  that 
some  of  our  American  colleagues  at  Liverpool  will  be  able  either 
to  support  or  to  correct  the  view  I  then  took,  and  which  I  have 
not  yet  seen  cause  to  alter. 

''  It  has  been  said  in  this  country  that  the  lamented  President 
Garfield's  successor  does  not  share  his  views  on  International 
Copyright,  and  is  disinclined  to  the  passing  of  a  Convention.  From 
what  I  had  been  able  to  see  of  contemporary  American  thought  on 
this  question,  I  believed  myself  warranted  in  suggesting  to  the 
Jloman  Congress  what  I  now  suggest  to  our  Liverpool  Conference, 
that  if  there  be  any  difference  between  the  views  of  Presidents 
Garfield  and  Arthur  on  the  question  of  Copyright, — a  point  which 
I  do  not  feel  myself  entitled  to  speak  upon — ^it  is  probably  con- 
fined to  this :  that  whereas  President  Garfield  may  have  been 
immediately  favourable  to  an  International  Convention,  President 
Arthur  is  ultimately  favourable  to  it,  but  thinks  with  those  who 
say  that  the  Municipal  Law  should  first  of  all  be  reformed.  If 
this  be  accepted  by  our  American  colleagues  as  the  true  reading 
of  the  difference,  it  is  obviously  only  a  difference  in  detail,  the 
principle  being  the  same  in  both  cases.  And  such  a  difference, 
limited  to  the  particular  question  whether  Municipal  Law  Reform 
should  precede  or  follow  an  International  Convention,  is  eminently 
one  to  be  decided  by  each  nation  for  itself.  We  should  not,  I 
conceive,  have  the  slightest  locus  standi  for  objecting  to  such  a 
course  as  the  giving  precedence  to  the  Reform  of  the  Law  of  the 
land.  We  have  never  advocated  an  International  Convention  on 
the  ground  that  either  the  British  or  American  Copyright  Laws 
were  perfect^  On  the  contraiy,  we  have  before  now  given 
sufi&cient  expression  to  our  sense  of  the  necessity  for  that  Reform 
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of  our  own  law,  which  was  so  forcibly  pointed  out  by  Sir  James 
Stephen  in  the  report  of  our  own  Royal  Commission.  That  it 
should  have  been  found  practically  necessary  to  draw  up  a  digest 
of  our  existing  law  for  the  purposes  of  the  Commission,  is  in  itself 
ample  evidence  of  the  need  for  Reform  on  our  side  of  the 
Atlantic.  And  Mr.  Robinson's  Bill  may  be  taken  as  evidence  of 
the  need  felt  on  the  other  side,  though  I  regret  not  being  able  to 
see  in  it  much  prospect  of  a  real  amelioration.  His  opening 
'  definition '  clause  is  so  lengthy  and  intricate  that  it  may  be  feared 
many  members  of  Congress,  as  well  as  the  world  outside  the 
Capitol,  will  at  once  have  been  tempted  to  say,  '  If  this  is  Copy- 
right Reform,  we  had  better  not  stir  Camarina.'  Still,  the  matter 
will,  we  may  believe,  not  rest  here.  The  form  in  which  the 
question  has  been  brought  before  Congress  may  itself  be  the  means 
of  inciting  members  to  introduce  measures  cast  in  a  mould  more 
likely  to  win  favour,  and  so  die  movement  may,  in  the  end,  prove 
to  have  been  advanced  by  what  at  present  looks  like  a  hindrance. 

"  Meanwhile,  the  compilation  by  Mr.  Thorvald  Solberg,  of  the 
office  of  the  Librarian  to  Congress,  of  a  bibliography  of  works, 
articles,  and  legislative  enactments  relating  to  Copyright,  which  is 
appearing  from  time  to  time  in  the  Publisher^  Weekly  (New 
York :  F.  Leypoldt),  cannot  but  render  a  practical  service  to  the 
cause  by  enabling  those  who  are  interested  in  the  question  to 
trace  its  progress  alike  in  the  Old  and  New  World. 

'^  With  regard  to  the  legislative  and  diplomatic  aspects  of  the 
Copyright  Question  on  the  Continent,  it  will  be  proper  to  draw 
the  attention  of  our  Liverpool  Conference  to  the  action  which 
has  been  taken  in  Holland  and  Belgium,  as  well  as  to  the  action 
proposed  to  be  taken  by  the  International  Literary  Association. 

''  In  the  Netherlands,  the  Bill  which  had  for  some  time  past  been 
under  the  consideration  of  the  Chambers,  and  of  which  I  laid  an 
analysis  before  our  London  Conference  in  1879,  has  substantially 
passed  into  law,  with  some  very  slight  modifications  in  minor 
details,  chiefly  with  regard  to  the  penal  provisions.  I  have 
already  mentioned  the  circumstance  that  the  Dutch  legislation 
on  the  subject  of  Copyright  is  now  placed,  in-  one  essential  point, 
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on  a  different  footing,  I  believe,  from  that  of  any  other  State  in 
Europe,  at  least  as  regards  Literary  Cop3night.  The  question  of 
the  duration  of  the  authoi^s  life  is  now  entirely  eliminated  from 
the  Dutch  law,  which  confers  its  protection  only  for  a  definite 
number  of  years  (fifty)  from  first  publication.  In  acting  thus,  our 
Dutch  fiiends  think  that  they  have  simplified  the  question  for 
future  treatment,  a  view  in  which  I  am  not,  personally,  able  to 
coincide.  I  am,  of  course,  aware  that  in  the  United  States  the 
author's  right  is  similarly  only  protected  for  a  definite  number  of 
years,  and  that  a  less  number  than  in  the  Netherlands.  And  I  do 
not  know  whether  this  is  one  of  the  points  on  which  our  American 
friends  would  endeavour  to  obtain  a  revision  of  their  own  law. 
I  can  only  say,  speaking  purely  for  myself,  that  it  has  always 
appeared  to  me  that  there  was  a  principle  involved  in  the  protec- 
tion of  the  author  during  his  life,  and  in  the  extension  of  that 
protection  for  a  certain  period  after  his  death,  which  I  am  not 
disposed  to  give  up  to  the  claims  of  any  assumed  simplicity,  or 
symmetry,  to  be  gained  by  the  opposite  system.  Moreover,  I 
cannot  but  consider  isolation  to  be  relatively  an  evil  for  any  State, 
and  I  believe  the  Kingdom  of  the  Netherlands  to  have  isolated 
itself,  on  the  question  of  the  duration  of  Copyright,  from  every 
existing  legislation  in  Europe,  unless,  perhaps,  that  of  the  Otto- 
man Empire,  in  which  country  the  Law  of  Copyright  at  the 
present  time  is  hardly  in  a  satisfactory  condition. 

'*  In  Belgium  I  am  glad  to  be  able  to  point  to  the  active  part 
taken  by  our  colleague  M.  Demeur,  in  the  Chamber  of  Repre- 
sentatives, as  Reporter  of  the  Central  Section  of  the  Chamber  on 
the  Convention  for  the  reciprocal  protection  of  Literary,  Artistic, 
and  Industrial  Copyright  between  France  and  Belgium,  concluded 
on  the  30th  October,  1881. 

''I  have  been  favoured  by  M.  Demeur  with  a  copy  of  the 
Report  which  he  drew  up,  and  I  think  our  Conference  will  be  glad 
to  know  that  the  principle  of  the  due  recognition  of  the  author's 
rights  has  been  once  more  definitively  acknowledged  by  this  Con- 
vention. It  is  in  a  certain  sense,  says  M.  Demeur,  the  suppres- 
sion of  international  frontiers  for  the  benefit  of  the  authors  of  the 
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two  countrie&  And  against  this  principle,  he  continues,  not  a 
voice  was  raised  in  any  section.  The  only  questions  which  arose, 
were  on  pomts  of  detail,  as  to  the  modifications  proposed  to  he 
introduced  into  the  previous  Convention  of  1861.  These  modifi- 
cations occurred  mainly  in  the  Musical  and  Dramatic  divisions  of 
Copyright,  in  regard  to  which  M.  Demeur  is  able  to  point  out 
some  consequences  of  the  existing  laws  in  both  countries  which 
are  not  without  their  parallel  among  ourselves.  Not  a  few  of 
these  consequences  would  be  simply  ludicrous,  if  they  had  not  a 
serious  side  in  the  sanctions  with  which  the  law  is  armed.  It 
appears  that  the  Belgian  Courts  have  not  had,  as  yet,  to  pronounce 
upon  some  of  the  points  which  have  been  most  fruitful  in  de- 
cisions in  France,  where  they  have  gone  so  far  as  to  interdict 
the  barrel  organ  of  a  merry-go-round  from  playing  a  Copyright  air 
(Court  of  Appeal  of  Amiens,  24th  December,  188 1). 

'^  On  the  duration  of  the  author's  right  of  translation,  an  advance 
is  chronicled  by  M.  Demeur.  The  new  Franco-Belgian  Con- 
vention gives  ten  years  instead  of  five  (Art  6)  from  first  publica- 
tion. This  advance  is  somewhat  singularly  increased,  as  it  would 
appear,  by  a  declaration  of  the  two  governments,  importing  into 
the  interpretation  of  the  Convention  the  most  favoured  nation 
clause.  This  interpreting  declaration  M.  Demeur  reads  as 
carrying,  for  French  authors  in  Belgium,  and  consequenUy  for 
Belgian  authors  in  France,  the  extension  of  their  right  of  transla- 
tion over  the  entire  period  of  the  copyright  allowed  by  the  French 
Law,.  Le.  life  and  fifty  years.  If  M.  Demeur  is  right,  this  is  a 
veiy  remarkable  instance  of  the  subtiety  which  may  lurk  under 
the  innocent  aspect  of  an  '  Interpreting  Declaration.'  For  both 
parties  this  extension  of  their  several  rights  arises,  it  would  seem, 
under  the  Conventions  which  they  respectively  made  with  Spain 
in  the  course  of  1880. 

'^  I  have  already  noted  at  our  Conferences  the  action  of  Spain  in 
the  matter  of  Copyright,  both  National  and  International  The 
results  of  that  action  seem  to  go  further  than  might  at  first  sight 
have  appeared  likely.  .It  is  important  to  observe,  with  reference 
to  a  tendency  which  I  have  already  remarked  upon,  that  the  right 
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of  translation  under  the  recent  Franco-Belgian  Convention  appears 
to  be  unrestricted  by  any  words  of  limitation  as  to  the  conditions 
of  its  exercise.  It  would  seem  that  there  will  be  no  necessity  for 
indicating  on  the  face  of  the  original  work  that  the  right  is  re- 
served, or  for  the  publication  of  the  authorised  translation  within 
any  specified  time.  Whether  we,  in  England,  may  think  this 
absence  of  restriction  wise  or  not,  I  think  there  is  enough  before 
us  to  show  that  it  is  one  of  the  tendencies  of  continental  legisla- 
tion in  the  matter  of  Copyright  to  do  away  with  them  as  much  as 
possible.  I  do  not  s^e  how  legislation  can  well  go  further  in  that 
direction  than  the  Franco-Belgian  Convention,  as  interpreted  by 
M.  Demeur. 

''  I  cannot  conclude  this  brief  risumS  of  the  present  state  of  the 
International  Copyright  question  without  mentioning  the  state- 
ment which  I  have  seen  to  the  effect  that  the  International 
Literaiy  Association  proposes  to  hold  a  Conference  at  Berne,  in 
the  coming  autumn,  to  commence  the  preparation  of  an  Inter- 
national I^roj^  de  Lai,  I  shall  be  glad  if  our  Liverpool  Con- 
ference sees  fit  to  authorise  me  to  take  such  steps  as  may  seem 
best  in  this  matter,  and  to  enter  into  communication  with  the 
International  Literary  Association  on  the  subject,  and  watch  its 
proceedings  on  behalf  of  our  Association. 

Approved. 

C.  H.  E.  Carmichael,^ 

e      ^  I  International 

Secretary,  [ 

r     (Copyright 
Travers  Twiss,  Committee." 

Chairman,        ) 

The  Honorary  General  Secretary  notified  to  the  Conference 
that  he  had  received  twenty  copies  of  a  volume  on  Copyright 
from  Mr.  Macfie,  of  Edinburgh,  for  distribution  among  the  foreign 
members.  It  was  agreed  that  the  letter  accompanying  the  books 
should  be  referred  to  the  Committee,  and  on  the  motion  of 
General  Grant  Wilson,  seconded  by  Dr.  Wendt,  a  vote  of 
thanks  was  passed  to  Mr.  Macfie  for  his  volumes. 
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On  the  motion  of  Sir  Travers  Twiss,  seconded  by  Dr.  Wendt, 
it  was  agreed  that  the  report  be  adopted. 

General  Grant  Wilson  said  he  did  not  think  there  was  any 
dead-lock  between  this  country  and  the  United  States  on  this 
question.  The  Honourable  J.  Russell  Lowell,  in  a  letter  addressed 
to  him  on  the  5th  of  August  said,  "  Negotiations  are  still  going  on 
at  Washington  on  the  subject  of  International  Copyright,  though 
with  what  chance  of  success  I  cannot  say.  So  long  as  the 
publishers  have  so  weighty  an  interest,  I  have  not  much  hope." 
It  appeared,  therefore,  that  the  publishers  were  the  obstacle  in 
the  settlement  of  the  question. 

Mr.  Freeland  said  that  if  we  got  a  municipal  law  of  Copy- 
right passed  on  sound  principles,  we  could  go  with  greater  force 
to  other  nations  to  accept  a  proposal  of  International  Cop3rright 

M.  Clunet  moved  the  following  resolution : 

"  That  it  is  desirable  that  there  be  constituted  a  general  union 
of  the  States  of  Europe  and  America  for  the  adoption  of  a 
uniform  legislation  concerning  the  rights  of  authors,  and 
that  in  the  meantime,  until  the  assembling  of  an  official 
congress  of  representatives  of  such  States  for  the  purpose 
of  establishing  such  a  union,  it  is  to  be  wished  that  the 
European  Governments  which  are  actually  contemplating 
Copyright  legislation — such  as  England,  France,  &c. — 
should  come  to  an  understanding  upon  the  general 
principles  to  be  adopted,  and  embody  such  principles  in 
an  international  convention.  That  with  a  view  to  effect 
this  object,  the  Council  of  the  Association  be  requested  to 
place  itself  in  communication  with  the  English  Govern- 
ment" 

He  believed  they  could  arrive  at  some  international  agreement 
in  regard  to  Copyright  A  precedent  was  afforded  last  year  in  the 
deliberations  of  a  congress  at  Paris  in    respect  to  industrial 
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property — such  as  trade  marks  and  patterns — when  rules  were 
adopted  which  received  the  approbation  of  the  foreign  delegates. 

Sir  Travers  Twiss  thought  there  could  be  no  objection  to 
M.  Clunet's  proposition. 

Mr.  Rouse  seconded  the  resolution. 

Mr.  CouDERT  moved  an  amendment : 

*'  That  the  further  consideration  of  this  subject  be  deferred,  and 
that  M.  Clunst's  motion  be  referred  to  the  Committee  on 
Copyright,  with  the  addition  of  Dr.  Peabody's  name  as  one 
of  the  members." 

Mr.  Richard  Lowndes  seconded  the  amendment  On  the 
amendment  being  put  to  the  vote,  13  members  voted  for,  and 
13  against  it,  and  it  was  rejected  by  the  casting  vote  of  the 
Chairman. 

M.  Clunet  having  agreed  to  the  excision  of  the  words  **  and 
America"  in  his  resolution,  it  was  carried  by  13  votes  to  8. 

This  terminated  the  substantive  business  of  the  Conference. 

Votes  of  Thanks. 

The  following  Votes  of  Thanks  were  passed  by  acclamation : — 

Proposed  by  Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.R.S.,  seconded 
by  Mr.  Engels,  Chairman  of  the  Belgian  Lloyd  : 

"  That  the  warmest  thanks  of  this  Association  be  offered  to  the 
Right  Worshipful  the  Mayor  and  the  Corporation  of  the  city 
of  Liverpool,  for  their  kindness  and  courtesy  in  placing  the 
Coimcil  Chamber  of  the  Town  Hall  at  the  disposal  of  this 
Association  for  the  Conference." 

Proposed  by  Mr.  Richard  Lowndes,  Chairman  of  the  Chamber 
of  Commerce  of  Liverpool,  seconded  by  General  James  Grant 
Wilson  : 

*'  That  the  Association  gratefully  acknowledge  the  kind  assist- 
ance rendered  to  it  by  the  Right  Honourable  Lord  O'Hagan, 
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its  President,  in  opening  the  proceedings  of  this  Conference, 
and  sincerely  thank  his  Lordship  for.  the  learned  and  com- 
prehensive address  which  he  delivered  on  that  occasion*" 

Proposed  by  Dr.  Wendt,  seconded  by  Mr.  Freeland  : 

"  That  the  sincere  thanks  of  this  Association  be  given  to  the 
Chairman,  Mr.  JokN  Hughes,  the  Mayor  of  Liverpool;  to 
the  Vice-Chairmen,  Mr.  Richard  Lowndes,  President  of 
the  Chamber  of  Commerce  of  Liverpool,  and  Mr.  Enoch 
Harvey,  President  of  the  Incorporated  Law  Society  of 
Liverpool ;  to  the  Treasurers,  Mt  Alexander  Sparrow 
and  Mr.  William  Stone;  to  the  Honorary  Secretaries, 
Mr.  Francis  D.  Lowndes  and  Mr.  William  Hope,  and 
to  the  other  gentlemen  of  the  Reception  Committee  for 
their  zealous  co-operation  in  promoting  a  hearty  welcome 
to  the  members  of  this  Association  on  their  visit  to  this 
city." 

Proposed  by  Mr.  Coudert,  seconded  by  Judge  Warren  : 

''  That  the  cordial  thanks  of  this  Association  be  offered  to  the 
Vice-Presidents,  the  Honourable  David  Dudley  Field, 
Sir  Travers  Twtss,  Dr.  Wendt,  General  James  Grant 
Wilson,  Mr.  Theodore  C.  Engels,  and  Herr  H.  H. 
Meier,  for  their  assistance  in  forwarding  the  objects 
of  the  Association  by  attending  and  presiding  at  this 
Conference." 

Proposed  by  the  Honourable  David  Dudley  Field,  seconded 
by  Mr.  Richard  Lowndes  : 

'^That  the  thanks  of  this  Association  be  tendered  to  the 
Honorary  Secretaries  of  the  Conference,  Dr.  Charles 
Stubbs,  Mr.  J.  G.  Alexander,  and  Mr.  J.  Rand  Bailey, 
for  their  active  exertions  in  promoting  the  success  of  the 
Conference," 
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Proposed    by   Mr.   Cornelius  Walford,   seconded   by   Dr. 

TOMKINS  : 

^*  That  the  best  thanks  of  this  mee  ting  be  offered  to  the  gentle- 
men of  the  Public  Press  for  the  care  and  accuracy  with 
which  they  have  reported  the  proceedings  of  the  Con- 
ference." 

Close  of  the  Conference. 

The  Honourable  D.  D.  Field  now  rose  to  close  the  Conference. 
After  reviewing  the  work  of  the  Association  during  the  ten  years 
of  its  existence,  he  remarked  that  the  great  aim,  the  vivifying 
spirit,  the  foundation-stone  of  all  it  had  done  was,  that  there 
should  be  no  more  war.  The  great  Reform,  the  one  Code  it 
advocated  was,  in  short,  ''Peace  on  earth,  goodwill  towards 
men."  Having  cordially  thanked  those  public  bodies  and  others 
who  had  extended  hospitality  to  the  Conference,  he  formally 
pronounced  it  dosed. 

The  session  terminated  at  1.30  p.m. 

By  Order  of  the  Council. 

(Signed)        Charles  Stubbs, 

Hon,  Gen,  Secretary, 
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APPENDIX. 


PROJET  OF  THE  INSTITUTE  OF  INTERNATIONAL  LAW. 
(Ordered  to  be  printed  in  this  Report,  see  p.  1 74-) 

**  Proposed  Rules  of  Procedure  in  the  Conduct  op  International 

Arbitration. 

"  The  Institute  being  desirous  that  recourse  to  Arbitration  for  the  solution  of 
International  disputes  should  be  more  and  mofe  practised  by  civilised  peoples, 
hopes  to  contribute  usefully  to  the  realisation  of  this  progress  by  proposing  for 
the  use  of  Tribunals  of  Arbitration  the  following  rules :  It  recommends  them 
to  the  entire  or  partial  adoption  of  States  that  may  conclude  Agreements  of 
Reference — 

'*  Article  i.— The  Agreement  of  Reference  {/e  compromis)  is  concluded 
by  a  valid  International  Treaty. 

"  It  may  be  {a)  made  in  advance^  either  for  all  disputes,  or  for  the  deter- 
mination of  certain  disputes,  which  may  arise  between  the  contracting  States. 
{b)  For  a  dispute  or  several  disputes,  which  have  already  arisen  between  the 
contracting  States. 

**  Article  2. — The  Agreement  of  Reference  gives  to  either  of  the  contract- 
ing parties  the  right  of  addressing  itself  to  the  Tribunal  of  Arbitration  which 
it  designates  for  the  decision  of  the  dispute.  In  default  of  its  designating  the 
number  and  the  names  of  the  Arbitrators  in  the  Agreement  of  Reference, 
the  Tribunal  of  Arbitration  shall  regulate  its  proceedings  according  to  the 
dispositions  prescribed  by  the  Agreement  of  Reference,  or  by  another 
convention. 

"  In  default  of  any  disposition,  each  of  the  contracting  parties  chooses  on  its 
own  part  an  Arbitrator,  and  the  two  Arbitrators  so  named  choose  a  third 
Arbitrator,  or  designate  a  third  person  who  shall  indicate  him. 

*'  If  the  two  Arbitrators  named  by  the  parties  cannot  agree  in  the  choice  of 
a  third  Arbitrator,  or  if  one  of  the  parties  refuses  the  co-operation  which  he 
ought  to  lend,  according  to  the  Reference,  towards  the  formation  of  a  Tribunal 
of  Arbitration,  or  if  the  person  designated  refuses  to  choose,  the  Reference  is 
extinguished. 

**  Article  3. — If  from  the  commencement,  or  because  they  cannot  come  to 
an  agreement  as  to  the  choice  of  Arbitrators,  the  contracting  parties  have 
agreed  that  the  Tribunal  of  Arbitration  shall  be  formed  by  a  third  person 
designated  by  them,  and  if  the  person  designated  by  them  undertakes  to  form 
a  Tribunal  of  Arbitration,  the  course  to  be  pursued  with  that  object  shall  be 
regulated  in  the  first  instance  in  accordance  with  the  terms  of  the  Reference. 
In  default  of  any  terms,  the  third  person  so  designated  may  either  himself 
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name  the  Arbitrators,  or  propose  a  certain  number  of  persons,  from  whom 
each  of  the  parties  shall  make  their  choice. 

"  Article  4. — Sovereigns,  and  the  Chiefs  of  Governments,  shall  be  capable 
of  being  nominated  International  Arbitrators  without  any  restriction,  as  well 
as  all  persons  who  are  capable  of  excnrcising  the  functions  of  Arbitrator  accord- 
ing to  the  common  law  of  their  country. 

**  Article  5. — If  the  parties  have  validly  settled  upon  Arbitrators,  indi- 
vidually determined,  the  incapacity  or  the  valid  refusal  of  one  only  of  the 
Arbitrators  annuls  the  entire  Reference,  provided  the  parties  cannot  come  to 
an  agreement  upon  another  capable  Arbitrator. 

**  If  the  Agreement  of  Reference  does  not  determine  individually  the  Arbi- 
trator in  question,  in  the  case  of  incapacity  or  a  valid  refusal,  the  form 
prescribed  for  the  original  choice  must  be  followed.     (Articles  2  and  3.) 

"  Article  6. — The  declaration  of  the  acceptance  of  the  office  of  Arbitrator 
takes  place  by  writing. 

**  Article  7. — If  an  Arbitrator  refuses  the  office  of  Arbitrator,  or  if  he 
recedes  from  it  after  having  accepted  it,  or  if  he  dies,  or  if  he  falls  into  a 
state  of  mental  derangement,  or  if  he  be  validly  rejected  by  reason  of  in- 
capacity within  the  terms  of  Article  4,  there  is  occasion  for  the  application  of 
the  dispositions  of  Article  5. 

"Article  8. — If  the  seat  of  the  Tribunal  of  Arbitration  is  neither  desig- 
nated in  the  Reference  nor  in  any  subsequent  convention  between  the 
parties,-  the  designation  is  made  by  the  Arbitrator,  or  by  the  majority  of  the 
Arbitrators. 

*'  The  Tribimal  of  Arbitration  is  only  authorised  to  change  its  seat  in  the 
event  of  the  accomplishment  of  its  functions  at  the  place  agreed  upon  being 
impossible,  or  manifestly  perilous. 

"Article  9. — The  Tribunal  of  Arbitration,  if  it  is  composed  of  several 
members,  names  a  President  taken  out  of  its  own  body,  and  selects  for  itself 
one  or  several  secretaries. 

"The  Tribunal  of  Arbitration  decides  in  what  language  or  languages  its 
deliberations  and  the  debates  of  its  members  ought  to  take  place,  and  its 
acts  and  other  means  of  proof  ought  to  be  presented. 

"  It  keeps  a  record  of  its  deliberations. 

"  Article  la — The  Tribunal  of  Arbitration  deliberates  with  all  its  mem- 
bers present  It  is  allowable,  in  all  cases,  to  delegate  one  or  several  members, 
or  even  to  commission  third  parties  for  certain  acts  of  instruction. 

"  If  the  Arbitrator  is  a  State  or  its  Chief,  a  Commune  or  other  Corporation, 
a  public  authority,  a  faculty  of  law,  a  learned  society,  or  an  actual  President  of 
the  Commune,  Corporation,  public  authority,  faculty,  or  company,  all  the 
debates  may  take  place,  with  the  consent  of  the  parties,  before  the  Commis- 
sary nominated  ad  hoc  by  the  Arbitrjitor.     A  protocol  of  them  is  drawn  up. 

"Article  ii. — No  Arbitrator  is  authorised,  without  the  consent  of  the 
parties,  to  nominate  a  substitute  for  himself 

"Article  12. — If  the  Reference,  or  a  subsequent  convention  of  the  parties 
to  the  Reference,  prescribes  to  the  Tribunal  of  Arbitration  the  mode  of  the 
procedure  to  be  followed,  or  the  observance  of  a  determinate  and  positive  law 
of  procedure,  the  Tribunal  of  Arbitration  ought  to  conform  itself  to  this 
prescription.     In  j  default   of   such  a  prescription,    the    procedure    to    be 
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followed  shall  be  chosen  freely  by  the  Tribunal  of  Arbitration,  which  is  only 
bound  to  conform  itself  to  the  principles  which  it  has  declared  to  the  parties 
its  intention  to  follow. 

*'  The  direction  of  the  debates  belongs  to  the  President  of  the  Tribunal  of 
Arbitration. 

"  Article  13. — Each  of  the  patties  may  constitute  one  or  several  repre- 
sentatives before  the  Tribunal  of  Arbitration. 

"  Article  14. — The  exceptions  derived  from  the  incapacity  of  the  Arbi- 
trators ought  to  be  objected  before  everything  else.  In  the  silence  of  the 
parties,  all  further  dispute  is  excluded,  saving  the  case  of  incapacity  subse- 
quently arising. 

'*  The  Arbitrators  ought  to  decide  upon  all  the  exceptions  drawn  from  the 
incompetence  of  the  Tribunal  of  Arbitration,  saving  the  recourse  which  is 
mentioned  in  Article  24,  second  alitUa^  and  conformably  to  the  dispositions 
of  the  Reference. 

"Article  15. — Saving  any  contrary  dispositions  of  the  Reference  [fe  com* 
promit\  the  Tribunal  of  Arbitration  has  the  right — 

''I.  To  determine  the  forms  and  delays  under  which  each  party  ought,  by  its 
representatives  duly  legalised,  to  present  its  conclusions,  to  establish  them  in 
fact  and  in  right,  to  propose  its  means  of  proof  to  the  Tribunal,  to  communi- 
cate them  to  the  adverse  party,  to  produce  those  documents  of  which  the 
adverse  party  requires  the  production. 

"2.  To  hold  as  granted  the  claims  of  each  party  which  are  not  plainly 
contested  by  the  adverse  party,  as  well  as  the  supposed  contents  of  the 
documents  of  which  the  adverse  party  omits  the  production  without  sufficient 
motives. 

''3.  To  order  new  hearings  of  the  parties,  to  exact  from  each  party  the 
explanation  of  doubtful  points. 

"  4.  To  make  orders  of  procedure  (upon  the  direction  of  the  process),  to 
cause  proofs  to  be  administered,  and  to  require,  if  it  be  necessary,  from  a 
competent  tribunal,  judicial  acts,  for  which  the  Tribunal  is  not  qualified, 
especially  the  swearing  of  experts  and  of  witnesses. 

"5.  To  decide,  according  to  its  free  appreciation,  upon  the  interpretation 
of  documents  which  are  produced,  and  generally  upon  the  merits  of  the  means 
of  proof  presented  by  the  parties. 

"  The  forms  and  delays  mentioned  under  numbers  I  and  2  of  the  present 
Article,  shall  be  determined  by  the  Arbitrators  in  a  preliminary  order. 

*'  Article  16. — Neither  the  parties  nor  the  Arbitrators  can  officially  intro- 
duce into  the  cause  other  States,  or  any  third  parties  whatever,  saving  a 
special  authorisation  expressed  in  the  Act  of  Reference  {ft  compromit),  and  the 
previous  consent  of  the  third  party. 

"  The  spontaneous  intervention  of  a  third  party  is  not  admissible  without 
the  consent  of  the  parties  who  have  concluded  the  Act  of  Reference. 

"  Article  17. — Cross-claims  cannot  be  raised  before  the  Tribunal  of  Arbi- 
tration, excepting  so  far  as  they  are  submitted  to  it  by  the  Act  of  Reference, 
or  so  far  as  the  two  parties  and  the  Tribunal  are  in  accord  as  to  their 
admission. 

*'  Article  18. — The  Tribunal  of  Arbitration  judges  according  to  the 
principles  of  International  right,  excepting,  if  the  Act  of  Reference  imposes 
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upon  it  different  roles,  or  does  not  leave  the  decision  to  the  free  detennination 
of  the  Arbitrators. 

**  Article  19. — The  Tribunal  of  Arbitration  cannot  refuse  to  pronounce, 
under  the  pretext  that  it  is  not  suffideatly  informed,  either  as  to  the  facts,  or 
as  to  the  juridical  principles  which  it  ought  to  apply. 

"  It  ought  to  decide  definitively  each  of  the  points  in  litigation.  Neverthe- 
less, if  the  Act  of  Reference  does  not  prescribe  a  simultaneous  definitive 
decision  of  a//  the  points,  the  Tribunal  may,  in  deciding  definitively  certain 
points,  reserve  the  others  for  further  proceedings. 

''The  Tribunal  of  Arbitration  may  deliver  interloeutory  or  preparatory 
judgments. 

"Article  20. — The  pronouncement  of  the  definitive  decision  ought  to 
take  place  within  the  time  fixed  by  the  Act  of  Reference,  or  by  a  subsequent 
convention.  In  default  of  any  other  determination,  a  limit  of  two  years,  to 
date  from  the  day  of  the  conclusion  of  the  Reference,  is  to  be  taken  as  agreed 
upon.  The  day  of  the  conclusion  b  not  comprised,  neither  is  the  time 
comprised  during  which  one  or  several  of  the  Arbitrators  shall  have  been 
impeded  by  force  majeure,  from  fiilfilling  their  functions. 

"  In  the  case  where  the  Arbitrators,  by  interlocutory  judgments,  order 
means  of  instruction  {moyens  cTifutruction),  the  limit  of  time  is  augmented  by 
a  year. 

"  Article  21. — Every  definitive  or  provisional  decision  shall  be  made  by  a 
majority  of  all  the  Arbitrators  nominated,  even  in  the  case  where  one  or 
several  of  the  Arbitrators  should  refuse  to  take  part 

"  Article  22. — If  the  Tribunal  of  Arbitration  does  not  find  the  claims  of 
any  of  the  parties  to  be  established,  it  ought  to  declare  so,  and  if  it  is  not 
limited  in  this  respect  by  the  Act  of  Reference,  it  ought  to  establish  the  real 
state  of  the  relative  rights  of  the  parties  to  the  litigation. 

"  Article  23. — The  sentence  of  Arbitration  ought  to  be  reduced  into 
writing,  and  to  contain  an  exposition  of  the  motives,  unless  a  dispensation 
be  stipulated  by  the  Act  of  Reference.  It  ought  to  be  signed  by  each  of  the 
members  of  the  Tribunal  of  Arbitration.  If  a  minority  refiise  to  sign,  the 
signature  of  a  majority  suffices,  with  a  written  declaration  that  the  minority 
has  refused  to  sign. 

"  Article  24. — The  sentence,  with  the  motives,  if  they  are  explained,  is 
notified  to  each  party.  The  notification  takes  place  by  an  announcement  in  a 
despatch  addressed  to  the  representative  of  each  party,  or  to  the  attorney  of 
each  party  specially  appointed  {ad  hoc), 

"  Even  if  it  has  been  only  signified  to  the  representative  or  to  the  attorney 
of  one  party  alone,  the  sentence  can  no  longer  be  changed  by  the  Tribunal 
of  Arbitration. 

"  It  has,  nevertheless,  the  right,  as  long  as  the  limit  of  time  under  the  Act 
of  Reference  has  not  expired,  to  correct  simple  faults  of  writing  or  of  calcula- 
tion, although  none  of  the  parties  should  midce  the  proposal ;  and  to  complete 
the  sentence  on  the  points  in  litigation  not  decided  upon  the  proposal  of  one 
party,  and  after  having  heard  the  adverse  party.  An  interpretation  of  the 
sentence  notified  is  not  admissible,  imless  both  parties  request  it 

"Article  25. — ^The  sentence  duly  pronounced,  decides,  within  the  limits 
of  its  bearing,  the  dispute  between  the  parties. 


(     214     ) 

"  Article  26. — Each  party  shall  support  its  own  expenses,  and  the  half  of 
the  expenses  of  the  Tribunal  of  Arbitration,  without  prejudice  to  the  decision 
of  the  Tribunal  of  Arbitration,  touching  the  indemnity  which  the  one  or  the 
other  of  the  parties  may  be  condemned  to  pay. 

"Article  27. — The  Sentence  of  Arbitration  is  null,  in  case  of  the  Refer- 
ence being  null,  or  of  an  excess  of  power,  or  of  corruption  proved  against 
one  of  the  Arbitrators,  or  of  essential  efror." 


EXTRACT  FROM  THE  "OUTLINES   OF   AN   INTERNATIONAL 

CODE." 

By  the  Hon.  D.  D.  Field. 

(As  ordered  to  be  printed  herein,  see  p.  174.) 

^*  Joint  High  Commission. — 534.  Whenever  a  nation,  complaining  of 
another,  and  the  nation  complained  of,  do  not  otherwise  agree  between  them- 
selves, they  shall  each  appoint  five  members  of  a  Joint  High  Commission,  who 
shall  meet  together,  discuss  the  differences.^  and  endeavor  to  reconcile  them, 
and  within  six  months  after  their  appointment  shall  report  the  result  to  the 
nations  appointing  them  respectively. 

^^  High  Court  of  Arbitration, — 53$.  Whenever  a  Joint  High  Commission, 
appointed  by  nations  to  reconcile  their  differences,  shall  fail  to  agree,  or  the 
nations  appointing  them  shall  fail  to  ratify  their  acts,  those  nations  shall, 
within  twelve  months  after  the  appointment  of  the  Joint  High  Commission, 
give  notice  of  such  failure  to  the  other  parties  to  this  Code,  and  there  shall 
Uien  be  formed  a  High  Tribunal  of  Arbitration,  in  manner  following  : — Each 
nation  receiving  the  notice  shall,  within  three  months  thereafter,  transmit  to 
the  nations  in  controversy  the  names  of  four  persons,  and  from  the  list  of 
such  persons  the  nations  in  controversy  shall  alternately,  in  the  alphabetical 
order  of  their  names  ....  reject  one  after  another,  until  the  number  is 
reduced  to  seven,  which  seven  shall  constitute  the  Tribunal. 

"  The  Tribunal  thus  constituted  shall,  by  writing,  signed  by  the  members^ 
or  a  majority  of  them,  appoint  a  time  and  place  of  meeting,  and  give  notice 
thereof  to  the  parties  in  controversy ;  and  at  such  time  and  place,  or  at  other 
times  and  places,  to  which  an  adjournment  may  be  had,  it  shall  hear  the 
parties,  and  decide  between  them,  and  the  decision  shall  be  final  and  conclu- 
sive. If  any  nation  receiving  the  notice  fail  to  transmit  the  names  of  four 
persons  within  the  time  prescribed,  the  parties  in  controversy  shall  name  each 
two  in  their  places ;  and  if  either  of  the  parties  fail  to  signify  its  rejection  of  a 
name  from  the  list,  within  one  month  after  a  request  from  the  other  to  do  so, 
the  other  may  reject  for  it ;  and  if  any  of  the  persons  selected  to  constitute  the 
Tribunal  shall  die,  or  fail  from  any  cause  to  serve,  the  vacancy  shall  be  filled 
by  the  nation  which  originally  named  the  person  whose  place  is  to*be  filled. 

**  Each  Nation  bound  by  Tribunal  0/  Arbitration, — 536.  Every  nation,  party 
to  this  Code,  binds  itself  to  unite  in  forming  a  Joint  High  Commission  and  a 
High  Tribunal  of  Arbitration,  in  the  cases  hereinbefore  specified  as  proper  for 
its  action,  and  to  submit  to  the  decision  of  a  High  Tribunal  of  Arbitration, 
constituted  and  proceeding  in  conformity  to  Article  535.'* 
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OFFICERS   OF  THE   ASSOCIATION. 


Koiurrxro  pmroitnl. 

Tmi  Right  Hon.  Lord  O'Hagan,  late  Lord  High  Chancellor  of  Ireland, 

P.C.,  K.P.,  &c. 

9uMtnt 

Thk  Right  Hon.  Sir  R.  J.  Puillimorb,  Bart.,  Judge  of  the  Admiralty 
Division  of  the  High  Court  of  Justice,  P.C,  &c. 


l.^AMEliICA  (UNITED  STATES). 

Hon.  M.  R.  Waits,  Chief  Justice  of  the  Supreme  Court  of  the  United  States. 
Hon.  S.  J.  FiBLD,  Judge  of  the  Supreme  Court  of  the  United  States. 
Hon.  W.  C.  Endicott,  Judge  of  the  Supreme  Court  of  Massachusetts. 
Hon.  John  Jay,  late  Minister  Plenipotentiary  at  the  Court  of  Vienna. 
Hon.  Bancroft  Davis,  late  Minister  Plenipotentiary  at  the  Court  of  Berlin. 
Hon.  Carl  Schurtz,  late  Secretary  of  the  Interior. 
Hon.  David  Dudley  Fibld,  former  President  of  the  Association. 

IV-^CHINA. 

His  Excsllbncy  Kuo-Taj-in,  late  Envoy  Extraordinary   and    Minister 

Plenipotentiary  at  the  Court  of  St  James's. 
His  Excbllbncy  thb  Marquis  Ts^ng,  Envoy  Extraordinary  and  Minister 

Plenipotentiary  at  the  Court  of  St  James's. 

lll,^DENMAI(K. 

J.  M.  V.  Nbllemann,  Minister  of  Justice. 
C.  S.  Klein,  Judge  of  the  Supreme  Court 
A.  F.  Krieger,  late  Minister  of  Justice. 

W.—FRANCE. 

M.  J.  C.  Garnier,  Member  of  the  Institute  and  Senator. 
M.  Adolphe  Franck,  Member  of  the  Institute. 
M.  Charles  Lucas,  Member  of  thr  Institute. 
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\. --GREAT  BRITAIN. 

The  Right  Hon.  Lord  Fitz-Gbrald,  P.C. 

The  Right  Hon.  Sir  Robert  P.  Collier,  P.C. 

The  Hon.  George  Dbnman,  a  Judge  of  the  High  Conrt  of  Justice. 

The  Hon.  Sir  Charles  Edward  Pollock,  a  Judge  of  the  High  Court 

of  Justice. 
Henry  Richard,  Member  of  Parliament.  \ 

y\.— ITALY. 

His  Excellency  Com.  P.  S.  Mancini,  Minister  of  Foreign  Affairs, 
Senator  of  the  Kingdom,  Rome. 

y\\.-^JAPAN. 

His  Excellency  Jushie  Wooyeno  Kagenori,  late  Envoy  Extraordinary 
and  Minister  Plenipotentiaiy  at  the  Court  of  St.  James's. 

His  Excellency  Masataka  Kawasse,  late  Envoy  Extraordinary  and 
Minister  Plenipotentiary  at  the  Court  of  Italy. 

y\\\,-^NETHERLANDS. 

F.  B.  CoNlNCK-LiEFSTiNG,  Judge  of  the  Supreme  Court  of  the  Netherlands. 
E.  J.  B.  Cremers,  late  Minister  of  Foreign  Affairs,  Member  of  the  Second 
Chamber. 

IX,— NORWAY  AND  SWEDEN 

A.  P.  Bergstrom,  late  Minister  of  the  Interior. 

Count  Eric  Sparre,  Governor  of  the  Province  of  Venersborg. 

AUSTRIA    .    .    .  Baron  Dr.  Leopold  von  Neumann,  Member  of  the 

Upper  House  of  Parligment  and  Professor  at  the 
University  of  Vienna. 
Dr.  Heinrich  Jaques,  Member  of  the  Lower  House 
of  Parliament,  Vienna. 
BELGIUM    .    .    .  Aug.  Couvreur,  late  Vice-Preadent  of  the  Chamber  of 

Representatives,  Brussels. 
Jules  Guillery,  Member  of  the  Chamber  of  Repre- 
sentatives,  Brussels.  < 

CANADA     .    .    .  Hon.  Sir  W.  B.  Richards,  late  Chief  Justice,  Ottawa. 

Hon.  Sir  Wm.  Young,  late  Chief  Justice,  Halifax. 
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GERMANY 


CAPE  OF  GOOD^SiR  J.  H.   db  Villibrs,  K.CM.G.»  Cbicf  Justice, 

HOPE  .    .    .    ./       Capetown. 
DENMARK  •    .    .  Dr.  C.  Goos,  Professor  at  the  University  of  Copen* 

hagen. 
N.  F.  ScHLBGBL,  President  of  the  Court  of  Admiralty, 
Copenhagen. 
ENGLAND  ...  Sir  Travbrs  Twiss,  Q.C,  D.C.L.,  F.R.S.,  London. 

E.  E.  Wbndt,  D.C.L.,  London. 
FRANCE .    .    .    .  M.  C.  Demangbat,  Counsellor  of  the  Court  of  Cassa- 
tion, Paris. 
M.  Daniel  db  Follevillb,  Professor  of  Laws,  at  the 

UniTersity  of  Douai. 
M.  A.  Bouchbr-Cadart,  Paris. 
.    .  Dr.  F.  Sieveking,  President  of  the  Court  of  Appeal, 
Hamburg. 
Dr.    L.    Goldschmidt,  Royal   Privy   Councillor   of 

Justice  and  Professor  at  the  University  of  Berlin. 
Baron  von  Holtzendorff,   Professor  at  the  Uni- 
versity of  Munich. 
H.  H.  Meier,  Member  of  the  Reichstag  and  Chairman 
of  the  North  German  Lloyd,  Bremen. 
.    .  Hon.  Sir  R.  Stuart,  Chief  Justice,  Allahabad. 

Hon.  John  Scott,  Puisne  Judge,  Bombay. 
.    •  Prof.  Aug.  Pibrantoni,  Member  of  the  Italian  Par- 
liament  and  Professor  at  the  University  of  Naples. 
NETHERLANDS.  Dr.   T.  M.    C.  Asser,   Counsel  to  the   Ministry  of 

Foreign  Affairs  and  Professor  at  the  University  of 
Amsterdam. 
NEW      SOUTHlHoN.  J.  F.  Haroravb,  M.A.,  Senior  Puisne  Judge, 

WALES     .    .    ./        Sydney. 
NORWAY     • '  .    .  C.  H.  ScHWEiGAARD,  Councillor  of  Sute,  Christiania. 

.    .  Prof.  W.  Bbsobrazoff,  Member  of  the  Academy  and 

Professor  at  the  University  of  St  Petersbuig. 
.    .  A.  W.  Bjorck,  Mayor  of  Gothenburg. 

Dr.  Hbdlund,  Member  of  the  First  Chamber,  Gothen- 
burg. 
SWITZERLAND  .  Dr.  Charlbs  Brocher,  Professor  in  the  University 

of  Geneva. 
Dr.  C.  G.  Kcenig,  Professor  in  the  University  of  Berne. 
UNITED  STATES  Hon.  Judge  Chas.  A.  Peabody,  New  York. 

Gen.  Jas.  Grant  Wilson,  New  York. 


INDIA 
ITALY 


RUSSIA 
SWEDEN 
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Coundl. 

•The  President,  -v 

•The  ViCE-PKESIDENTSy  I    ^     ^ir  • 

•The  Treasurer,  j  -^'-Q^^"'- 

*The  Hon.  Gen.  Secretary,  j 

Akntz,  Professor,  Brussels. 

Atkinson,  H.  J.,  London  and  HolL 

Bailey,  John  Rand,  Paris. 

Barclay,  Dr.  T.,  Paris. 
•BiRKBBCK,  Professor  W.  Ll.,  Cambridge. 

Blackie,  Dr.  W.  G.,  Glasgow. 
•Brown,  Joseph,  Q.C,  London. 
•Carmichael,  C.  H.  £.,  M.A.,  F.R.S.L. 

Clunst,  £.,  Avocat  k  la  Conr  de  Paris. 

Coudert,  F.  R.,  New  York. 

CouRCY,  A.  DB,  Paris. 

Demeur,  a.,  Brussels. 

Dickson,  Oscar,  Gothenburg. 

Engels,  Theodore  C,  Antwerp. 
•Frbeland,  H.  W.,  London. 

Gabba,  Prof.  Charles  F.,  Pisa. 

Glover,  John,  London. 

Hadlsy,  Simeon  C,  London. 

Hamel,  Dr.  G.  a.,  Amsterdam. 

HiNDENBURG,  Dr.  A.,  Advocate,  Copenhagen. 

Jones,  W.  R.  T.,  New  York. 

Krapf-Liverhof,  Chevalier  F.  db,  Consul-General  for  Austria-Hungary, 

London. 
•Lowndes,  Richard,  Liverpool. 

Lubbock,  Sir  John,  Bart.,  M.P.,  F.R.S.,  London. 

May,  Chevalier  J.  W.,  Consul-General  for  the  Netherlands,  London. 

MoLENGRAAFF,  Dr.  W.  L.  P.  A.,  Amsterdam. 
•M5LLER,  Chevalier  Olb,  lx>ndon. 

Olivecrona,  Dr.  R.,  Judge  of  the  Supreme  Court,  Stockholm. 

Parker,  Amasa  Junius,  Albany,  State  of  New  York. 

Passy,  Frederic,  Paris. 

Pease,  Sir  J.  W.,  Bart.,  M.P.,  London. 

I*eborgh,  £.  VAN,  Antwerp. 

Phiiximore,  W.  G.  F.,  Q.C,  D.C.L.,  London. 

*  Members  of  the  Executive  Council. 
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Platt,  Ch.,  Philadelphia,  U.S.A. 

Rahusbn,  Dr.  £.  N.,  Amsterdam. 
^Richard,  Henry,  M.P.,  London. 

RiCHTSR,   CoMHANDEUR  O.,   CoDsuI-Gcneral  for  Sweden  and  Norway, 
London. 

RiviBR,  Professor  A.,  Unirersity  of  Bnuaels. 

ScHERZER,  Chevalier  C.  ds,  Anstrian  Consul-General,  Ldpiig. 
^Stvbbs,  Charles,  M.A.,  LL.D.,  London. 

Simon,  Mr.  SsjgT.  John,  M.P.,  London. 
^Spinks,  Thomas,  Q.C,  D.C.L.,  York. 

Thomson,  Sir  William,  D.C.L.,  F.R.S.,  Profenor  in  the  Univernty  of 

Glasgow. 
*ToMKiNS,  F.  J.,  D.C.L.,  Ix>ndon. 

*Tristram,  T.  H.,  Q.C,  D.C.L.,  Chancellor  of  the  Diocese  of  London. 
^Walford,  Cornelius,  F.LA.,  F.S.S.,  F.R.Hist.S.,  lx>ndon. 
^Webster,  R.  £.,  Q.C,  London. 

Wbrthbim,  Dr.  J.,  Amsterdam. 

Crejuturer. 
Sir  John  Lubbock,  Bart.,  M.P.,  F.R.S. 

Robarts,  Lubbock  &  Co.,  15,  Lombard  Street,  London. 
J.  G.  Alexander,  LL.B.,  Barrister-at-Law,  London. 

Konarnrff  intenutiotul  ^tattnxin. 

C.  H.  £.  Carmichael,  M.A.,  F.R.S.L.,  London. 

Charles  Stubbs,  LL.D.,  London. 

Dr.  T.  Barclay,  Paris. 

Koiurxrv  ^oltcitor. 
J.  Rand  Bailey,  Paris. 

9lMiiUmt  ^(creUrs. 
Alexander  Scott,  London. 

*  Members  of  the  Executive  CounciL 
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MEMBERS   OF  THE   ASSOCIATION. 


An  obeUsk  (f)  signifies  Life  Membership. 

Abbott,  Austin,  30,  Park  Row,  New  Yoik. 

Abrahams,  M.,  8,  Old  Jewry. 

Ahlers,  Jacob,  Hamburg. 

Alcoforado,  Fenelon,  39,  Mount  Street,  Grosrenor  Square,  London. 

Alexander,  J.  G.,  LL.R,  12,  Old  Square,  Lincoln's  Inn,  London. 

Alexy,  Dr.  Albert,  ^Secretary  in  the  Ministry  of  Justice,  Pesth. 

Allbright,  Arthur,  Mariemont,  Birmingham. 

Allen,  Charles  H.,  Secretary  to  the  Anti-Slavery  Society,  55,  New 

Broad  Street,  London. 
Allen,  Stafford,  Upper  Clapton,  London. 
American  Peace  Society,  Boston,  U.S.A. 
Amiaud,   Albert,   Secretaire  du  Comit^   de   L^slation   Etrang^re  an 

Minist^re  de  Justice,  Place  Venddme,  Paris. 
Amos,  Sheldon,  Judge,  Alexandria. 

Angell,  J.  B.,  President  of  the  University,  Ann  Arbor,  Michigan. 
Appleton,  Lewis,  4,  Remmington  Terrace,  Handsworth,  Birmingham. 
Appleton,  Nathan,  Katharine  Street,  Newport,  Rhode  Island. 
Arnold,  W.,  15,  Fenchurch  Buildings,  London. 
Arntz,  Professor  £.  R.  N.,  University,  Brussels. 

AssER,  Professor  T.  M.  C,  Councillor  of  the  Foreign  Office,  Amsterdam. 
Atkinson,  H.  J.,  Gunnersbury  House,  near  Acton,  Middlesex. 
AusTRO-HuNGARiAN  Lloyd's  Steam  NAVIGATION  COMPANY,  Trieste. 


Badcock,  B.  F.,  17,  Water  Street,  Liverpool 

Bailey,  John  Rand,  7,  Rue  Vignon,  Place  dela  Madeleine,  Paris. 

Baisini,  Aw.  Cav.  Jacopo,  Milan. 

Baker,  Sir  Sherston,  Bart.,  Library  Chambers,  Middle  Temple,  London. 

Baldwin,  Commodore  Chas.  H.,  560,  Fifth  Avenue,  New  York. 

Baldwin,  Simeon  E.,  Yale  College,  New  Haven. 

Bandana  Vaccolini,  Aw.  Cav.  Cbsare,  Rome. 

Barclay,  G.,  Bonfield,  Cupar,  Fife. 

Barclay,  Dr.  T.,  25,  Boulevard  des  Italiens,  Paris. 

Barnard,  Hon.  F.  A.  P.,  LL.D.,  President  of  Columbia  College,  49th  St., 

comer.  Fourth  Avenue,  New  York. 
Barth,  Dr.  T.,  Bremen. 
Batz,  Karl  W.,  Wiesbaden. 
Bayley,  H.,  122,  Lcadenhall  Street,  London. 


(  "  ) 

Becker,  H.,  Advocate  of  the  Court  of  Appeal,  24,  Avenue  Victoria,  Paris. 

Becker,  J.  Hermann,  13,  Leadenhall  Street,  London. 

Benedict,  Robert  D.,  64,  Wall  Street,  New  York. 

Bergstrom,  a.  p.,  late  Minister  of  the  Interior,  Governor  of  Orebro  and 
Member  of  the  Second  Chamber,  Stockholm. 

Bertrand,  W.,  Antwerp. 

Besobrazoff,  Professor  W.,  WassUy  Ostrow  13,  Ligne  16,  St  Petersburg. 

BiRKBECK,  Professor  W.  L.,  2,  Stone  Buildings,  Lincoln's  Inn,  London. 

BjoRCK,  A.  W.,  Mayor  of  Gothenbug. 

Blackie,  Dr.  W.  G.,  17,  Stanhope  Street,  Glasgow. 

Boissevain,  G.  M.,  4,  Tesselschaderstraat,  Amsterdam. 

Borchardt,  Dr.  Oscar,  Franzosische  Strasse,  32,  Berlin* 
fBoRDE,  Chevalier  Hippolyte,  La  Pastora  Estate,  Port  of  Spain,  Trinidad. 

Bosse,  J.  P.  VAN,  Kanaalstraat,  The  Hague. 

Botta,  Professor  Vincenzo,  25,  West  37th  Street,  New  York. 
fBoucHER-CADART,    ALFRED,    Director  of  the  S^reti  GhUrali^  14,   Rue 
Chauveau-Lagarde,  Paris. 

BOURSON,  Director  of  the  Moniteur  Bdgey  Brussels. 

Box,  George,  Milton  Road,  Gravesend. 

Bracciforti,  Professor  Dr.  Conte  Ferdinando,  15  Via  Durini,  Milan. 

Brainard,  Cephas,  Attomey-at-Law,  120,  Broadway,  New  York. 

Brittain,  F.,  St.  George's  Works,  Sheffield. 

Broberg,  C,  Copenhagen. 

Brocher,  Professor  Charles,  Member  of  the  Cour  de  Cassation,  8,  Rue 
Eynard,  Geneva. 

Brown,  A.  H.,  M.P.,  12,  Grosvenor  Gardens,  London. 
fBROWN,  Joseph,  Q.C,  2,  Essex  Court,  Temple,  London. 

Brown,  S.  Gilman,  Dartmouth  College,  Hanover,  N.H.,  U.S.A. 

BucKNiLL,  J.  J.,  10,  King's  Bench  Walk,  Temple. 

Butler,  W.  H.,  4,  Cook  Street,  Liverpool. 

Byrth,  Wm.  Stewart,  5,  Mill  Lane,  Liscard,  Cheshire. 


Cakebread,  Rev.  George,  202A,  Wandsworth  Road,  South  Lambeth. 

Capon E,  Aw.  Comm.  Filippo,  Milan. 

Carmichael,  C.  H.  £.,  M.A.,  F.R.S.L.,  46A,  Coleshill  Street,  Eaton  Square, 

London. 
Catbllani,  E.  L.,  Via  Spirilo  Santo  1806,  Padua. 
Chamber  of  Commerce,  Hull. 
Chamber  of  Commerce,  Leipsic. 
Chamber  of  Commerce,  Lubeck. 
Chamber  of  Commerce,  Melbourne. 
Chamber  of  Commerce  of  South  Australia,  Adelaide. 
Chambers,  Talbot  W.,  New  York. 

Chesson,  F«  W.,  5,  Tite  Street,  Chelsea  Embankment,  London. 
Chittenden,  Hon.  S.  B.,  New  York. 
Clunet,  £.,  Avocat,  i,  Place  Boieldieu,  Paris. 
Clunie,  J.  M.,  I,  Fen  wick  Street,  Liverpool. 
Clyde  Steam  Shipowners'  Association,  22,  Renficld  Street,  Glasgow. 
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Co  ALE,  James  Carey,  Average  Stater,  Baltimore. 

Collier,  Right  Hon.  Sir  R.  P.,  P.C.,  104,  Eaton  Place,  Belgrave  Square, 

London* 
Collins,  H.  W.,  3,  Union  Court,  Castle  Street,  Liverpool. 
CoNiNCK-LiEFSTiNG,  Hon.  F.  B.,  Vice-President  of  the  Supreme  Court  of 

the  Netherlands,  The  Hague. 
Constant,  Charles,  Avocat  k  la  Cour  d'Appel  et  RMacteor-en-chefde 

la  France  Judiciaire^  46,  Boulevard  St.  Michel,  Paris. 
Cooke,  Isaac  B.,  8,  Wellington  Road,  Oxton,  Liverpool. 
CoOLEY,  Hon.  Judge  T.  M.,  LL.D.,  Ann  Arbor,  Michigan,  U.S.A. 
Costa,  Comm.  Giacomo,  Procuratore  Generale  del  Re,  Ancona. 
CouDERT,  F.  R.,  Advocate,  68  &  70,  William  Street,  New  York. 
CouRCY,  Alfred  de,  87,  Rue  Richelieu,  Paris. 

CouvREUR,  AuGUSTE,  late  Vice-President  of  the  Chamber  of  Representa- 
tives, 24,  Rue  des  deux  Eglises,  Brussels. 
Coy,  Capt.  Chas.  A.,  New  York. 
Crain,  Dunham,  U.S.A.  Consul,  Milan. 
Crawford,  William,  President  of  the  British  Chamber  of  Commerce, 

25,  Boulevard  des  Italiens,  Paris. 
fCRAwsHAY,  George,  6,  Adelphi  Terrace,  London. 
Crease,  Lieut-Col.  J.  F.,  C.B.,  ca  Messrs.  Burnett  &  Co.,  123,  Pall  Mall, 

London. 
Cremers,  £.  J.  B.,  late  Minister  of  Foreign  Affairs,  Member  of  the  Second 

Chamber,  The  Hague. 
Crosfield,  Tuos.,  9,  Derwent  Square,  Stoneycroft,  Liverpool. 
Cross,  Samuel,  Thames  and  Mersej  Marine  Insurance  Company,  Liverpool. 


Daguin,  Fbrnand,  Avocat  k  la  Cour  d'Appel,  et  Secretaire  G^^ral  de  la 

Soci^t^  de  Legislation  Compar^e,  29,  Rue  de  T University,  Paris. 
Dainville,  Emmanuel,  Controleur  de  Tenregistrement,  17,  Place  de  la 

Madeleine,  Paris. 
Daugnon,  Aw.  Conte  Comm.  F.  F.  de,  Milan. 
Davidson,  John  R.,  2,  Plowden  Buildings,  Temple,  London. 
Davibs,  Julien  T.,  A.M.,  LL.B.,  2  Wall  Street,  New  York. 
fDAVis,  the  Hon.  Bancroft,  late  Minister  Plenipotentiary  of  the  United 
States  of  America  at  the  Court  of  Berlin,  162 1  H  Street,  Washington. 
Deady,  Hon.  M.  P.,  Oregon,  State  of  New  York. 
Delano,  F.  H.,  190,  Madison  Avenue,  New  York. 
Demangeat,  C,  Counsellor  of  the  Cour  de  Casia/ioH,  62,  Rue  St  Placide, 

Paris. 
Demeur,  a..  Member  of  the  Chamber  of  Representatives,  157,  Rue  Jourdan 

St.  Gilles,  Brussels. 
Denman,  Hon.  George,  Judge  of  the  Common  Pleas  Division  of  the  High 

Court  of  Justice,  11,  Palace  Gate,  Kensington. 
fDiCKSON,  Oscar,  Member  of  the  Swedish  Parliament,  Gothenburg. 
Dillon,  Hon.  Judge  J.  F.,  Davenport,  Iowa,  U.S.  A. 
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CONSTITUTION   OF  THE   ASSOCIATION. 


-•O*- 


Name.  L  The  name  of  the  Association  shall  be  ''  The  Association 

for  the  Refonn  and  Codification  of  the  Law  of  Nations." 

11.  The  Association  shall  consist  :-^ 

Members.  1-  Of  all  thoae  who  participated  in  the  Conference  at 

Brussels,  commencing  the  loth  October^  1873 ; 

2.  Of  all  who  on  their  application  are  or  who  shall  be 

admitted  by  this  Conference,  or  by  a  future  one,  or 
by  the  Executive  Council ; 

3.  Of  such  delegates  from  other   Associations,  formed 

for  the  prosecution  of  the  same  objects,  as  may  be 
approved  by  the  Executive  Council ; 

4.  Of  Honorary  Members. 

objecti.  III.  The  objects  of  the  Association  shall  be  the  Reform  and 

Codification  of  the  Law  of  Nations.  Its  relations  with  the 
Institute  of  International  Law,  founded  at  Ghent  in  September, 
1873,  shall  be  such  as  were  determined  by  the  Conference  at 
Brussels  in  October,  1873. 

Officers.  IV.  There    shall  be  an    Honorary    President,  a    President, 

Honorary  Vice-Presidents,  Vice-Presidents,  a  Treasurer,  a  Council 
of  sixty  Members,  of  whom  eighteen  shall  be  an  Executive 
Council,  and  a  General  Secretary,  with  such  other  Secretaries 
and  Officers  as  the  Executive  Council  may  from  time  to  time 
appoint 

Election  of       V.  At  cach  Annual   Conference    the    Presidents    and  other 
^"*       Officers  shall  be  appointed  for  the  year  ensuing,  and  shall  con- 
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tinue  in  office  until  others  are  appointed.  The  office  of  President 
shall  not  be  tenable  for  more  than  two  successive  years.  The 
office  of  General  Secretaxy  shall  be  permanent,  subject  to  change 
by  the  Association  at  any  Annual  Conference.  The  duties  of 
the  General  Secretary,  and  of  the  other  Officers  shall,  except  as 
herein  provided,  be  fixed  by  the  Executive  Council 

VI.  The  Executive  Council  shall  have  the  general  direction  Functions  or 

Urn  ^f  ^Atf^  %  ^B Vfflk 

of  the  affiiirs  of  the  Association  in  the  intervals  between  the  omncu. 
Conferences.  It  shall  have  power  to  appoint  Vice-Presidents, 
to  make  Bye-Laws,  to  appoint  Committees  for  special  objects,  to 
fill  vacancies  occurring  between  the  Annual  Conferences,  and  to 
fix  upon  such  place  or  places  of  business  as  may  be  expedient 
It  shall  also  have  the  power  of  nominating  Honorary  Vice- 
Presidents^  approving  Local  Committees,  and  of  nominating  for 
the  year  all  such  officers  as  the  Association  shall  omit  to 
nominate  at  its  Annual  Conference.  The  President,  Vice- 
Presidents,  Treasurer,  and  General  Secretary  shall  be  ex  officio 
Members  of  the  Executive  Council.  Five  Members  shall 
constitute  a  quorum  of  the  Executive  Council,  exclusive  of  any 
ex  officio  Members  who  may  be  present  at  the  meeting  of  the 
Executive  Council 

VII.  There  shall  be  an  Annual  Conference  of  the  Association,  Conferoioes. 
to  be  held  at  such  time  and  place  as  shall  have  been  appointed 

at  the  preceding  Annual  Conference  or  by  the  Executive  Council, 
and  also  such  other  Conferences  as  in  the  opinion  of  the  Executive 
Council  circumstances  may  render  expedient 

VIII«  The  Members  present  at  the  time  and  place  fixed  for  Quorum, 
the  opening  of  an  Annual  Conference  shall  constitute  a  quorum 
for  the  transaction  of  business. 

IX.  The  order  of  business  at  each  day's  meeting  shall  be  as  Order  or 
follows:-  *^^^- 

1.  Reading  the  minutes  of  the  preceding  meeting,  unless 

the    reading  is  dispensed  with    by  a  vote  of  the 
Conference ; 

2.  Receiving  such  communications  as    may  be   recom- 

mended by  the  Executive  Council  for  the  consideration 
of  the  Association ; 
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Language. 


Trannc- 
dona. 


Contribo- 
tiona. 


Estpcndi" 
ture* 


Ameodment 
of  Conatita- 
tioii> 


3.  Discussing  such  propositions  as  may  be  recommended 
by  the  Executive  Council  for  discussion,  and  dis- 
posing thereof  as  the  Conference  may  determine. 

X.  The  language  in  which  the  discussions  shall  be  carried  on 
and  the  minutes  kept  shall  be  that  of  the  country  where  the 
Conference  is  held,  unless  the  Conference  otherwise  direct ;  but 
each  Member  may  write  or  speak  at  his  option  in  his  own 
language. 

XI.  A  Member  shall  not  speak  more  than  once  on  the  same 
subject,  except  in  reply  or  explanation,  and  not  more  than  ten 
minutes  at  a  time,  except  by  leave  of  the  Conference. 

XII.  After  each  Annual  Conference  its  Transactions  shall  be 
published  in  a  volume,  under  the  direction  of  the  Executive 
Council,  which  volume  shall  contain  the  Minutes  of  the  Con. 
ference  and  such  papers  as  may  be  ordered  to  be  printed 

XIII.  Each  Member  of  the  Association  shall  pay  to  the 
Treasurer  an  annual  sum  of  One  Pound  sterling  or  its  equivalent, 
or  a  sum  of  Ten  Pounds  sterling,  or  its  equivalent,  for  life 
membership. 

XIV.  No  expenditure  shall  be  made,  nor  liabili^  incurred, 
beyond  the  amount  of  funds  in  the  hands  of  the  Treasurer* 

XV.  This  Constitution  may  be  amended  at  any  Annual  Con- 
ference by  a  vote  of  three-fourths  of  the  Members  present;  two 
days'  previous  notice  having  been  given  of  the  motion  to  amend. 
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PREFACE. 


The  Eleventh  Annual  Conference  of  the  Association  was 
held  in  the  Hall  of  the  Municipal  Council,  at  Milan,  by  the 
permission  of  the  Syndic  and  Municipality  of  the  City, 
from  the  nth  to  the  14th  of  September,  1883. 

Many  interesting  papers  were  read  and  discussions  held, 
more  particularly  upon  the  Progress  of  International 
Arbitration ;  an  International  Protectorate  of  the  Congo ; 
Slavery  and  the  Slave  Trade ;  the  Execution  of  Foreign 
Judgments;  Collisions  at  Sea;  the  Ownership  of  Ships 
by  Joint  Stock  Companies,  Limited ;  and  Marriage  Laws. 
Resolutions  were  also  approved  and  passed  upon  several  of 
these  subjects. 

In  December  last  Dr.  Charles  Stubbs  resigned  the 
position  of  Honorary  General  Secretary,  and  the  under- 
signed was  elected  by  the  Council  in  his  place.  The 
preparation  of  this  Report  has  been  mainly  the  work  of 
Dr.  Stubbs. 

Through  the  kindness  of  the  Burgomaster  and  Senate  of 
Hamburg,  the  next  Conference  will  meet  in  the  ancient 
hall  of  the  Hanseatic  League  in  that  city,  from  the  19th  to 
the  22nd  of  August  next 

Joseph  G.  Alexander, 

Hon.  Gen,  Secretary. 
May^  1884. 


The  Association  for  the  Reform  and  Codification  of 

the  Law  of  Nations. 


ELEVENTH  ANNUAL  CONFERENCE. 


MILAN,  1883. 


PROCEEDINGS. 


Tuesday,  September  ii. 

On  Tuesday  the  nth  of  September,  1883,  at  12  o'clock,  the 
Members  of  the  Association  assembled  in  the  Hall  of  the  Muni- 
cipal Council  of  Milan,  where  they  were  formally  received  by 
His  Excellency  Count  Belinzaghi,  Syndic  of  Milan ;  Commen- 
datore  Basiuk,  Prefect  of  the  Province  of  Milan ;  Commendatore 
Capons,  President  of  the  Court  of  Appeal  of  Milan ;  Commen- 
datore BENVENxrri,  President  of  the  Council  of  Advocates  of 
Milan ;  and  Commendatore  Costa,  Procurator-General  of  the 
King  of  Italy. 

The  Syndic  welcomed  the  Conference  in  the  following  courteous 
terms : — 

"  SiGNORI, 

^'Ringrazio  Tillustre  Associazione  per  la  Riforma  e  Codiiicazione 
del  Diritto  delle  Genti,  di  avere  benignamente  accolto  T  invito  di 
Milano,  presciegliendola  a  sede  dell'  annuale  suo  Congresso. 

*'  Milano  b  lieta  d'  ospitarvi :  e  sono  interprete  del  sentimento 
di  riconoscente  compiacenza  di  cui  sono  compresi  tutti  i  miei 
concittadini  ^uando,  in  loro  nome,  dal  profondo  dell'  animo  vi 
dico  :  Siate  i  benvenuti  fra  nol 

'*  Milano,  in  questa  solenne  occasione,  ha  1'  onore  di  rappre- 
sentare  presso  di  Voi  1'  Italia— e  se  1'  ospitalitk  che  qui  ritroverete 
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vi  diA  in  quale  conto,  in  Italia,  sian  teauti  gli  studi  e  gli  studiosi, 
la  riverenza  di  cui  Milano  drconderk  il  vostro  CongressOy  Y  in- 
teressamento  col  quale  seguirit  le  vostre  discussion!,  vi  dimostrerit 
che  se  Milano  h  pur  sempre  la  cittk  ove  nacque  Beccaria,  ove 
insegnb  Romagnosi,  V  Italia  non  ha  smarrita  la  traccia  del  suo 
glorioso  passato. 

*'  £  questa  Italia,  che,  risoUevata  a  digni&  di  Nazione,  non 
fark  che  seguire  Timpulso  del  proprio  genio  assodandosi  nelle 
vostre  alte  e  liberali  aspirazioni,  vi  si  dimostrerii  vieppih  degna  di 
procedere,  a  fianco  dell'  eletto  stuolo  capitanato  dai  nobili  figli 
della  libera  Inghilterra,  a  quegli  studi  ed  a  quelle  ricerche  che, 
intesi  a  facilitare  i  rapporti  intemazionali,  sgombrandoU  dalle 
cagioni  di  dissidio,  e  mettendoli  sotto  la  tutela  di  discipline  eque, 
uniformi  e  sicure,  sono  destinate  ad  afirettare  quell'  awenire  nel 
quale  la  fratellanza  dei  popoli  cesserit  d'  essere  una  sterile  aspi- 
razione  per  scaturire  una  realtk  feconda  di  bene  dalle  esigenze 
^ei  comuni  interessL 

^  Milano,  oigogliosa  nel  pensiero  che  il  proprio  nome  figurer^t 
sulla  bandiera  del  nobilissimo  apostolato,  augura  ai  vostri  aid 
studi  gloria  e  fortuna." 

President  Capone  then  added  the  following  greeting  on  behalf 
of  the  Minister  of  Justice,  by  whom  he  had  been  expressly  dele- 
gated for  that  purpose,  and  of  the  Lombard  Judicature : — 

"  SlONORI, 

"  AUe  parole  si  cordiali  e  s\  nobili  del  Capo  dell'  illustre  Mum- 
cipio  di  Milano,  permettete  che  faccia  eco  primamente  in  nome 
di  &  R  il  Guardasigilli  del  Regno,  dal  quale  ebbi  1'  incarico  di 
rappresentarlo  presso  questa  XP  Conferenza  deU'  Associazione 
per  la  Riforma  e  Codificazione  della  Legge  Intemazionale,  e  per- 
mettetemi  quindi  ripetervi  a  nome  suo  di  esseme  i  benvenuti  net 
Regno  d'  Italia. 

"  Permettetemi  altresl  che  altrettanto  vi  indica  in  nome  della 
Magistratura  Lombarda  che  ho  Y  onore  di  presiedere. 

''Siate  i  benvenuti,  vi  dico  poi  di  tutto  cuore,  quale  italiano, 
perch^  la  vostra  presenza  tra  noi,  al  di  qu^  delle  Alpi,  ^  un'  auto- 
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revole  e  spontanea  dimostrazione  della  fratema  accoglienza  che 
le  Genti  £uropee  han  fatto  alia  Nazione  Italiana,  s\  di  recente 
ricostituitasi  nel  suo  essere  politico,  e  si  di  recente  venuta  ad 
assidersi  fra  gli  Stati  civili  del  mondo. 

*'  In  verity  questo  Paese  meritava  la  vostra  preferenza,  dacchb 
tutti  sanno  di  quanto  precorse  gli  altri  nell'  arringo  del  Diritto 
delle  Gentiy  e  come  a  questi  mostrb  coll'esempio  delle  sue  leggi  e 
dei  suoi  istituti  giuridici  quanto  profondamente  sentiva  che  al  di 
Ik  dei  suoi  confini  politici  e  naturali  eranvi  popoli  fratelli,  non 
barbari,  non  nemici.  Erede  delle  idee  del  cosmopolitismo  romano 
moralizzato  dal  cristianesimo,  fin  nelle  tenebre  del  medio  evo,  il 
regno  AppulaSiculo  (la  parte  ciob  meridionale  della  penisola) 
vide  sotto  il  secondo  Federico  di  Svevia,  tanto  nobilmente  ispi- 
rato  da  Piero  delle  Vigne,  scomparire  dalle  sue  leggi  quasi  tutte 
le  avare  e  gelose  disposizioni  del  ferreo  diritto  degli  statuti  e  dei 
feudi.  In  effetto  il  Codice  e  le  altre  costituzioni  di  quell'  Im- 
peratore  fovorirono  di  proposito  la  immigrazione  degli  stranieri 
introduttori  d'  industrie,  e  per  altri  titoli  utili  al  Regno.  Anzi 
fece  tali  nuovi  venuti  immuni  per  dieci  anni  dalle  tasse,  li  eguaglib 
ai  cittadini  rispetto  anche  alle  leggi  penali,  e  per  taluni  reati  fece 
queste  perfino  pili  severe  in  pri>  loro.  Li  dichiaib  capaci  di 
possedere  stabili,  e  per  tale  possesso  anche  capaci  di  publici 
uffici,  e  sotto  alcune  eque  e  facili  condizioni  li  ammise  ai  matri- 
moni  coUe  donne  del  regno.  Nh  basta,  che  avanzando  di  tanto 
r  epoca  sua  e  le  posteriori,  voile  abolite,  senza  accennare  a  reci- 
procity di  sorta,  le  esose  regalie  dei  pretesi  diritti  di  Albinaggio 
e  di  NaufragiOy  ed  anticipando  quasi  di  sei  secoli  il  famoso 
decreto  della  prima  Costituente  di  Francia  del  6  agosto  1790,  ed 
insieme  il  fratellevole  commercio  di  idee  ed  interessi  dei  quali 
tanto  oggi  ci  gioviamo  coi  nostri  coetanei,  prescrisse  che  omnes 
peregrini  et  advenm  libere  hospitentur  uH  voluerint^  et  hospitaH^  si 
testari  voluerint^  de  rebus  suis  ordinandi  liheram  habeant  faeultatem. 
£  per  li  naufraghi  non  meno  liberabnente  statul :  '  Navigia  quo- 
cunque  locorum  pervenerint^  si  quo  casu  contingenH  ruptafuerint  vel 
aliter  ad  terram  pervenerinty  tarn  navigia  ipsa^  quam  navigantium 
hona^  illis  integra  reserventur  ad  quos  spedabantj  antequam  navigium 
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illud periculum  incurrissd  suhlata  omnium  iocorum  pmitus  comuetu- 
dine,  qua  huic  adversetur  sanctioni, 

"  Codeste  si  illustri  tradizioni  V  Italia  nostra  riprese,  tosto  le  fu 
dato  di  liberamente  affermare  Fessere  suo  di  Nazione.  Quindi 
nella  scuola  primamente,  durante  gli  anni  di  prova,  poscia  nei 
suoi  codici,  mostrb  la  somma  importanza  teorica  e  pratica  del 
principio  di  nazionalit^,  quale  fondamento  del  modemo  Diritto 
delle  Genti. 

*^  Per  fermo  '  il  principio  di  nazionalitk  designando  V  armonia  e 
la  coesistenza  indipendente  delle  nazioni  neir  umanitk,  fondate 
suUa  coscienza  popolare  estrinsecantesi,  mediante  la  libertk,  sotto 
r  impero  della  legge  universale  del  diritto/  dette  la  nuova  formola 
fondamentale  del  publico  giure  nel  secolo  nostro,  e  dette  a  quelle 
norme  capaci  di  morali  applicazioni  pih  feconde  delle  artificiali 
e  convenzionali  prevalse  in  passato. 

"  Certo  ^  che  con  questa  formola  la  scuola  giuridica  italiana, 
capitanata  dal  suo  antesignano  e  maestro  P.  S.  Mancini,  cui  Voi 
medesimi,  o  Signori,  noveraste  fra  i  Presidenti  perpetui  di  questa 
Associazione,  non  si  contentb  di  bandire  dalla  cattedra,  ma  con 
audace  esempio  tradusse  nei  suoi  codici. 

*^  Riconobbe  in  questi  V  autonomia  politica  di  ciascun  popolo, 
e  disse  equo  e  doveroso  (nel  concorso  simultaneo  e  nella  coe- 
sistenza della  individuale  libera  coscienza  nazionale,  in  seno 
aU'umano  consorzio)  il  rispetto  e  la  osservanza  della  propria 
particolare  legge  dello  straniero  in  tutto  quello  che  non  offende 
la  esistenza  e  la  conservazione  dello  Stata 

'*  A  questa  maniera  il  legislatore  italiano,  estendendo  la  tanto 
L'berale  quanto  civile  riforma  fino  ai  rapporti  di  famiglia,  gi^  pre- 
ludeva  alia  piena  assimilazione  del  peregrino  collo  indigeno  nd 
diritto  civile,  ed  insieme  al  completo  rispetto  della  l^gge  personale 
di  quello 

"  Voi,  o  Signori,  fondando  cotesta  vostra  Associazione,  racco- 
glieste  plaudenti  un  tanto  esempio,  e  poteste  allargame  il  concetto 
sino  alle  regioni  del  diritto  internazionale  pubblico.  Tramu- 
tandovi  poi  annualmente  nei  pih  notevoli  centri  del  mondo  civile 
delle  Nazioni,  vi  faceste  banditori  del  grande  e  liberale  principio. 
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Collo  snebbiare  le  vecchie  tradizioni  dei  popoU  e  le  antiquate 
preoccupazioni  dei  governi,  venite  tetragoni  coUa  viva  parola  e 
con  esemplare  apostolato  a  propugnare  I'adozione  di  una  tanto 
omana  quanto  civile  riforma.  II  programma  vostro  che  qui  ci  sta 
innanzi  h  documento  di  quanto  assevero :  propugnando,  in  vero, 
con  esso  nel  campo  del  diritto  intemazionale  pubblico  i  progressi 
deir  arbitramento  fra  gli  Stati,  il  rioidinamento  della  giurisdizione 
consolare,  la  esatta  determinazione  del  contrabbando  di  guerra  e 
via  dicendo.  £  nell'  kmbito  del  diritto  intemazionale  privato  poi, 
volgeste  le  studiose  cure  al  miglioramento  della  legislazione  circa 
la  lettera  di  cambio,  i  noleggi,  le  polizze  di  carico,  circa  il  come 
rimuovere  i  conflitti  fra  le  leggi,  e  circa  la  esecuzione  delle  sen- 
tenze  estere  e  cos!  via  via. 

*^  Di  sicuro,  o  Signori,  perseverando  in  cotesto  indirizzo,  ove 
massimamente  volgiate  gF  insistenti  vostri  studi  alia  codificazione 
del  sistema  monetario,  alia  revisione  sotto  unico  comune  concetto 
delle  tariffe  ferroviarie  intemazionali,  all' accettazione  di  unico 
meridiano  per  un  orologio  raondiale,  ormai  si  indispensabile  alle 
comunicazioni  telegrafiche  deU'  orbe  terracqueo,  e  pih  di  questo 
ancora  promovendo  un'  unica  legge  cambiaria  ed  un  unico  istituto 
comune  per  i  fallimenti,  farete  per  fermo  la  piii  efficace  opera 
(dacch^  li  renderete  necessari)  per  T  accettazione  dei  tribunal] 
arbitral!  intemazionali,  intomo  ai  quali  pur  tanto  gi^i  vi  trava- 
gliaste  e  s\  pertinacemente  da  pari  vostri  lavorate  sempre. 

**  In  ogni  modo  quale  e  quanto  tardi  vorrk  pur  arrivare  il  trionfo 
del  vostro  apostolato,  indubbia  cosa  h  die  compite  nobilmente 
r  umanitaria  e  civile  missione  assuntavi,  e  per  essa  immancabile 
sark  la  gratitudine  dei  popoli  e  di  quanti  ban  fede  nel  progresso 
deU'umanit^ 

**  Or  ad  una  radunanza  di  persone  tanto  elette  ed  autorevoli 
quali  Voi  siete  qui  accorsi  e  per  scopi  si  elevati,  Y  Italia  non 
poteva  ofifnre  migliore  e  pih  confortevole  ospitalitk  che  in  questa 
Milano,  in  questa  citt^  che  V  universa  nazione  Italiana  riconosce  e 
proclama  sua  capitale  morale. 

"  £d  in  vero  (lasciate  che  il  dica  io  nativo  del  mezzogiomo) 
^  dessa  ben  degna  di  un  tanto  nome,  dacch^  qui,  insieme  ad  una 
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maravigliosa  prosperity  economica,  V  ardita  iniziativa,  la  tenacia 
nei  propositi,  Y  invitto  patriottismo,  il  profondo  attaccamento  alle 
liberali  istituzioni,  la  pib  sincera  devozione  al  Re  ed  alia  Dinastia' 
Sabauda  albergano  come  in  salda  ed  inespugnabile  rocca.  Venite 
quindi  qui,  o  nobili  figli  della  grande  Inghilterra,  sicuri  della  pih 
affettuosa  ospitalitk,  e  sicuri  di  trovarvi  insieme  un  terreno  assai 
ben  preparato  a  rendere  efiicaci  i  principii  che  propugnate,  e 
feconde  le  dottrine  che  s\  esemplarmente  sapete  insegnare  e 
difFondere." 

CoMMENDATORE  Benvenuti,  as  President  of  the  Council  of 
the  Order  of  Advocates,  next  delivered  the  following  address : — 

"Onorevoli  Signori. 

"  Adempio  V  incarico  datomi  dai  miei  coUeghi  di  Milano,  e  sono 
certo  d' interpretare  i  sentimenti  di  tutti  gli  altri  miei  coUeghi 
d'  Italia,  salutandovi,  o  Signori  dell'  Associazone,  e  ringraziandovi 
in  nome  delle  scienze  giuridiche  e  del  vero  progresso  sociale. 

''  Cid  a  cui  Voi  pih  specialmente  mirate  si  b  V  unificazione  delle 
leggL  Nulla  di  pih  utile,  anzi  di  pih  necessario  per  rawidnare 
le  nazioni  fra  loro.  I  nostri  antichi  maestri  definirono  il  jus 
gentium  quod  naturalis  ratio  inter  omnes  homina  constituit.  Ma 
che  importa  che  il  diritto  sia  uno  in  faccia  alia  ragione  se  le  l^^gi 
qui  e  li  o  ne  falsano  i  veri  concetti  o  ne  impediscono  la  retta 
applicazione  ?  Facdamo,  o  Signori,  che  la  definizione  del  gius 
dataci  da  quei  sommi  diventi  una  veritk  vera,  una  veritk  pratica 
non  solo  fra  nazioni  e  nazioni  ma  anche  fra  gl'individui  di 
nazioni  diverse. 

*'  Dai  lavori  a  cui  Vi  accingete  e  a  cui  assisteremo  con  nostra 
istruzione,  attingeremo  noi  tutti  nuove  forze  per  cooperare  al 
grande  scopo  a  cui  Voi  mirate  e  a  cui  devono  mirare  tutti  i 
giureconsulti :  t  unificazione  ddU  Ug^.^^ 

Comm.  Benvenuti  also  announced  that  the  following  branches 
of  the  Order  of  Advocates  were  represented  at  the  Conference : — 

Venice,  by  Awocato  Malvezzi. 
Verona,  by  Awocato  Cuzzeri. 
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Lodi,  by  Awocato  Zalli. 

Rome,  by  Awocato  Mosca. 

Catania,  by  Awocato  Bartolomeo  Benvenuti. 

Genoa,  by  Awocato  A.  Graffagni. 

Leghorn,  by  Awocato  Vittorio  de  Rossi. 

Trapani,  by  Awocato  Bartolomeo  Benvenuti, 
and  the  Consiglio  di  Disciplina  dei  Procuratori,  of  Venice,  by 
Awocato  KiRiAKi. 

Sir  Travers  Twiss,  as  President  of  the  Council,  next  delivered, 
in  Italian,  the  following  reply  to  the  addresses  of  welcome : — 

**  I  have  the  honour,  as  President  of  the  Council  of  the  Asso- 
ciation, which  his  Excellency  the  Syndic  of  this  ancient  City  of 
Milan  has  so  courteously  invited  to  hold  its  eleventh  annual 
Conference  within  its  walls,  to  offer  to  him  the  respectful  homage 
of  our  thanks  for  his  kindness  on  this  occasion.  There  is  a 
circumstance  of  happy  augury,  upon  which  I  may  take  leave  to 
congratulate  the  members  of  the  Association  here  assembled 
to-day,  that  we  meet  on  this  occasion  in  a  city  which  has  a 
famous  legal  legend  connected  with  its  history,  as  having  taken 
the  lead  in  the  twelfth  century  in  inaugurating  a  new  juridical  era 
in  Europe,  by  reducing  into  writing  the  principles  of  the  Feudal 
Law  system,  which  had  sprung  up  amidst  the  ruins  of  the  legal 
institutions  of  the  fallen  Roman  Empire.  The  uncertainty  of  a 
law  which  rested  solely  on  unwritten  custom,  and  of  which  the 
principles  were  only  known  to  the  judges  of  the  tribunals  which 
administered  it,  was  fast  becoming  intolerable  to  the  populations 
who  found  themselves  subject  to  it  It  was  under  such  circum- 
stances that  the  Consuls  of  the  City  of  Milan  resolved  to  make 
known  the  principles  of  law  which  governed  their  judgments. 
Whether  their  object  was  to  undermine  the  arbitrary  power  of 
the  nobles,  or  to  assist  the  jurisconsults  of  theu:  age  in  analysing 
the  feudal  institutions,  and  in  reducing  them  into  a  scientific 
system,  which  should  be  in  harmony  with  the  jurisprudence  of 
the  schools  of  law,  it  would  be  difficult  to  determine  in  the 
present  day,  as  their  labour  led  to  both  these  results,  but  the 
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names  of  two,  of  Obertus  de  Orto  and  Geraldus  Niger,  the 
Consuls  of  the  City  of  Milan,  merit  a  place  in  the  first  rank  in 
the  history  of  Mediaeval  Jurisprudence.  Fragments  only  of  their 
'Rescripts'  have  come  down  to  us,  but  they  have  formed  a 
nucleus,  round  which  the  constitutions  of  subsequent  Emperors 
and  the  comments  of  able  gloss  writers  have  been  grouped, 
constituting  thereby  a  body  of  Feudal  Law,  which  is  appended 
to  the  Corpus  Juris  Civilis,  under  the  title  of  Consuetudines 
Feudorum.  If  we  turn  to  this  collection  of  Mediaeval  Juris- 
prudence, which  is  said  to  have  been  added  by  Hugolinus,  in 
A.D.  1 1 68,  as  a  tenth  Collation  to  the  Novellae,  we  shall  find  it 
followed  by  various  instruments  relative  to  the  Peace  of  Con- 
stance, A.D.  1 183,  which  marks,  perhaps,  the  most  glorious  epoch 
in  the  history  of  Milan,  when  the  League  of  Lombardy  secured 
at  last  the  fruits  of  a  contest  which  had  lasted  for  thirty  years 
between  the  Emperor  and  the  Cities  of  Northern  Italy,  during 
which  the  City  of  Milan  had  been  literally  levelled  to  the  ground 
by  the  Emperor  Frederick  Barbarossa,  and  had  been  rebuilt  by 
the  League. 

''  I  must  not,  however,  omit  to  mention  a  special  juridical  link 
between  the  English  nation,  whom  I  personally  represent,  and 
the  Italian  nation.  The  Dukes  of  Milan,  amongst  whom  I  may 
mention  more  particularly  Galeazzo  Visconti,  whose  ancestor  was 
one  of  the  Signatories  of  the  Peace  of  Constance,  and  who  was 
himself  Duke  of  Milan  in  1378,  took  a  great  interest  in  the  School 
of  Jurisprudence,  which  had  formed  itself  in  England,  alter 
Henricus  de  Bracton  had  reduced  into  writing  the  consuetudinary 
Law  of  England. 

*'  Amongst  the  finest  MSS.  of  the  Commentaries  of  that  great 
Judge  is  the  copy  which  was  made  for  the  Duke  Galeazzo  Vis- 
conti, and  which  is  now  preserved  amongst  the  MSS.  of  the 
National  Library  in  Paris,  and  is  one  of  many  volumes  known  as 
*  Fonds  Galeas.'  It  is  a  MS.  of  a  noble  and  sumptuous  character. 
It  found  its  way  into  the  Neapolitan  Library,  founded  bv  Ferdi- 
nand I.,  King  of  Naples,  to  whom  many  books  were  presented 
by  his  relative  and  ally,  Francesco  Sforza  of  Milan,  and  which 
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library  was  carried  away  to  Paris  by  Charles  VIIL,  of  France, 
after  his  Conquest  of  Naples. 

"The  reminiscence  of  these  subjects  of  strictly  juridical  interest 
has  been  awakened  by  our  visit  to  this  noble  city.  The  Jus 
Feudale  Longobardicum  is  familiar  to  every  student  of  Mediaeval 
Jurisprudence,  but  our  Association  extends  its  enquiries  to 
matters  of  commercial  law,  and  has  been  endeavouring  to  pave 
the  way  for  a  common  international  law  on  the  subject  of  Bills  of 
Exchange,  and  an  improved  law  of  Maritime  Insurance.  And 
in  both  these  matters  the  merchants  of  Lombardy  have  been 
amongst  the  pioneers  of  Mediaeval  Jurisprudence,  and  have 
laboured  in  common  with  the  merchants  of  Northern  Europe. 
It  was  in  the  next  following  century,  the  thirteenth,  that  Lom- 
bardy became  again  the  common  battle-field  of  Guelphs  and 
Ghibelines,  and  that  whilst  masses  of  the  poor  perished  of  hunger 
or  the  sword,  the  rich  left  their  homes  in  Lombardy,  carrying 
their  valuables  with  them,  and  whilst  some  went  to  Flanders, 
others,  pushing  further  on,  crossed  the  Channel  into  England. 
It  was  about  the  middle  of  the  thirteenth  century  that  a  stream 
of  fugitive  Lombards  poured  itself  into  London,  and  settled 
themselves  on  the  banks  of  the  Longboume,  between  Bishop's 
Gate  and  the  Thames,  where  a  double  row  of  fine  houses  in  the 
Italian  style  gave  its  name  subsequently  to  Lombard  Street  In 
this  street  for  a  long  time  was  the  Exchange,  or  Bourse  of 
London,  and  Stow,  the  chronicler  of  the  City  of  London,  thus 
describes  it  in  the  latter  half  of  the  sixteenth  century : — *  Then 
have  ye  Lombard  Street,  so  called  of  the  Longobards  and  other 
merchants,  strangers  of  divers  nations  assembling  there  twice 
every  day.'  The  *  merchants'  meeting  *  continued  to  be  held  in 
Lombard  Street  until  the  Royal  Exchange  was  built  in  the  ward 
of  Comhill,  in  1568,  in  the  reign  of  Queen  Elizabeth.  How 
and  where  the  practice  of  marine  assurance  arose  is  matter  of 
literary  controversy,  but  there  is  no  doubt  that  the  merchants  of 
Italy  contributed  to  bring  about  its  adoption  in  England  by  their 
careful  international  regulations,  and  they  have  left  behind  them 
broad  traces  of  their  influence  in  names  and  designations.    The 
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word  '  assurance '  is  of  Italian  origin,  and  so  is  also  the  phrase 
'policy  of  assurance/  from  the  Italian  *polizza,'  and  every 
policy  of  marine  assurance  issued  in  the  present  day  in  Great 
Britain  and  her  Colonies  recalls  to  memory  the  establishment  of 
the  Lombards  in  England;  the  final  sentence  in  use  in  such 
policies  being :  *  And  it  is  agreed  by  us,  the  insurers,  that  this 
writing  or  policy  of  assurance  shall  be  of  as  much  force  and  effect 
as  the  surest  writing  or  policy  of  assurance  made  in  Lombard 
Street* 

''  The  practice  of  marine  assurance  has  ceased  to  be  carried  on 
in  Lombard  Street,  and  the  business  of  Lloyd's,  as  originally 
carried  on  there,  has  been  transferred  to  the  Royal  Exchange. 
But  Lombard  Street  still  lives^  and  the  memory  of  the  double 
row  of  fine  houses  built  by  the  Lombard  immigrants  in  the 
thirteenth  century  in  the  Italian  style  is  worthily  preserved  in  the 
present  day  by  a  double  row  of  fine  banking  houses,  some  of 
which  have  branches  in  every  part  of  the  world,  and  of  which 
the  sumptuous  architecture  might  well  entitle  them  to  a  place 
amongst  the  palatial  edifices  of  the  great  City  itself,  of  which  we 
are  the  favoured  guests  on  this  occasion." 

The  Syndic  having  declared  the  Conference  opened,  the 
election  of  officers  was  proceeded  with. 

Mr.  Freeland  proposed  as  President  of  the  Conference  Sir 
Travers  Twiss,  and  as  Vice-Presidents  Mr.  Henry  Richard, 
M.P.,  of  London,  Dr.  Sieveking,  President  of  the  Hanseatic 
High  Court  of  Appeal,  of  Hamburg,  and  Professor  Gabba,  of 
Pisa,  who  were  elected  to  their  several  offices  by  acclamation. 

The  President  of  the  Conference  then  moved,  and  Mr.  Henry 
Richard,  Vice-President,  seconded  the  appointment  of  His 
Excellency  S)mdic  Count  Belinzaghi  as  Honorary  Vice-President 
of  the  Conference.    This  was  carried  amid  applause. 

After  a  short  adjournment  the  Conference  reassembled,  the 
President  taking  the  chair. 
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A  telegram  of  congratulation  and  good-will  from  the  Council  of 
the  Order  of  Advocates  of  Frosinone  having  been  read  to  the 
meeting,  and  a  resolution  having  been  agreed  to  that  a  suitable 
reply  should  be  returned,  business  was  proceeded  with. 

Minutes  of  the  Tenth  Annual  Conference. 

The  Honorary  General  Secretary  read  the  Minutes  of  the  last 
day  of  the  Liverpool  Conference,  which  were  confirmed;  the 
rest  of  the  Minutes  of  that  Conference  being  taken  as  read. 

Correspondence, 

The  Honorary  General  Secretary  next  announced  that  letters 
had  been  received  intimating  the  regret  of  many  members  that 
they  had  been  unavoidably,  and  in  many  cases  unexpectedly 
prevented  from  attending  the  Conference,  and  read  the  following 
list  of  their  names : — ^The  Right  Hon.  Lord  O'Hagan,  K.P.,  &c, 
Hon.  President ;  Dr.  Wendt,  of  London,  and  Mr.  Engels,  of 
Antwerp,  Vice-Presidents  of  the  Association;  Professor  Asskr, 
of  Amsterdam ;  Dr.  Barclay,  of  Paris ;  Henri  Becker,  of  Paris ; 
Hon.  D:  D.  Field,  of  New  York ;  Professor  de  Folleville,  of 
Douai ;  Dr.  Van  Hamel,  of  Amsterdam ;  Dr.  Hindenburg,  of 
Copenhagen;  Professor  Leone  Levi,  of  London;  Don  Arturo 
DE  Marcoartu,  of  Madrid;  Fr£d£ric  Passy,  Membre  de 
rinstitut,  of  Paris;  Chevalier  de  Scherzer,  Austrian  Charg^ 
d* Affaires  at  Leipzig;  Cornelius  Walford,  of  London;  H.  P. 
Wilds,  of  New  York,  &c 

Report  of  the  Council  for  the  Year  1882-3. 

The  Honorary  General  Secretary  presented  and  read  the 
Report  of  the  Council  for  the  past  year,  which  was  to  the 
following  effect : — 

''The  Council  has  much  satisfaction  in  reporting  that  the 
Association  has  continued  to  make  good  progress  during  the  last 
twelve  months,  and  to  receive  assurances  from  its  members  in 
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different  parts  of  the  world  that  their  interest  in  its  labours  is  in 
no  way  diminished,  even  though  they  may  be  prevented  by 
distance  from  participating  in  the  present  Conference. 

*^  The  Association  has,  however,  lost  through  death  many  of 
those  who  took  the  warmest  interest  in  its  foundation,  and  who 
were  most  active  in  the  promotion  of  its  objects. 

"  During  the  past  year  it  has  to  regret  the  loss  of  M.  Edouard 
Laboulaye,  one  of  its  Honorary  Vice-Presidents,  Senator  of 
France  and  Member  of  the  French  Institute;  Mr.  Edward 
Capper,  the  well-known  shipowner  of  the  port  of  Cardiff;  and 
Mr.  A.  P.  Sprague,  for  many  years  Secretary  and  Treasurer  of 
the  International  Code  Committee^  of  New  York. 

*'0n  the  other  hand,  sixty-two  members  have  joined  the 
Association  since  the  last  Conference,  and  the  nimiber  of  effective 
members  has  considerably  increased. 

^  At  Liverpool  last  year,  at  the  instance  of  the  Affreightment 
Committee,  a  common  form  of  Bill  of  Lading  was  adopted,  with 
the  approval  of  a  large  body  of  mercantile  men.  There  has  been 
a  considerable  concurrence  of  opinion  since  that  time  in  favour 
of  the  suggested  form,  but  the  Committee  consider  that  the  time 
is  not  yet  ripe  for  taking  further  action  in  the  matter. 

''The  other  Committees  have  been  working  or  watching  the 
course  of  events,  and  some  of  them  will  present  reports  to  this 
Conference. 

''A  financial  statement  of  the  receipts  and  expenditure  of  the 
Association  during  the  past  year  has  been  prepared,  and  will  be 
printed  in  the  next  Report* 

"CHARLES  STUBBS, 

**If(im.  Gm,  Secretary, 

"Approved,  TRAVERS  TWISS, 

"  Chaimtan  of  the  Executive  CounciL^* 

*  This  statement,  which  has  been  kindly  audited  by  Mr.  Andrew  Dunn, 
a  member  of  the  Association,  will  be  found  at  p.  154. 
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International  ArUtratian, 
Mr.  Henry  Richard,  M.P.,  then  read  the  followiDg  Paper  on 

"  The  Progress  of  International  Arbitration^ 

'*  This  Association  is  of  wide  range.  It  admits  and  invites  the 
cooperation  of  various  classes  who  may  be  interested  in  some,  if 
not  in  all,  the  objects  it  seeks  to  promote.  I  confess  that  while 
not  at  all  miderrating  the  importance  of  those  questions  of 
commercial  and  maritime  law  which  have  engaged  so  large  a 
share  of  our  attention  at  former  Conferences,  the  point  of  interest 
that  attaches  me  to  the  Association  is  that  which  relates  to  public 
international  law,  especially  the  measures  it  advocates  for  im- 
posing some  check  upon  what  I  cannot  but  r^ard  as  the  greatest 
curse  and  calamity  of  the  human  race — ^the  custom  of  war — a 
custom  which  is  an  afiont  to  reason,  an  outrage  on  justice,  a 
scandal  to  civilisation,  and  a  bitter  sarcasm  on  the  professed 
Christianity  of  most  of  those  nations  by  which  it  is  sustained. 
This  was  indeed  the  main  end  for  which  the  Association  was 
instituted,  as  appears  from  the  fundamental  resolution  passed  at 
the  Brussels  Conference,  when  it  was  established  in  1873.  It 
generally  falls  to  my  lot  at  these  meetings  to  dwell  on  this 
particular  point — ^the  duty  of  promoting  Arbitration,  to  quote  the 
words  used  at  Brussels,  '  as  a  means  essentially  just  and  reason- 
able, and  even  obligatoiy  on  all  nations,  of  terminating  inter- 
national differences  which  cannot  be  settled  by  negotiation.'  I 
do  so,  first,  because  I  am  unwilling  to  see  this  primary  principle 
of  the  Association  drop  out  of  its  programme,  and  secondly, 
because  I  feel  that  while  other  subjects  discussed  at  our  Con- 
ferences are  matters  which  concern  special  classes  of  the  com- 
munity, this  is  a  matter  that  concerns  the  whole  human  race. 
There  are  none  so  high  and  none  so  low  as  not  to  be  touched 
with  the  infinite  miseries  which  war  entails,  and  if  we  succeed  by 
our  endeavours  to  abolish  the  existence,  or  even  to  diminish  the 
frequency,  of  this  great  scourge  of  humanity,  there  is  not  a 
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peasant's  cottage  throughout  Europe,  or  the  world,  that  will  not 
share  in  the  benefits  that  will  ensue. 

'^  But  there  is  another  reason  why,  on  this  occasion  and  in  this 
city,  I  am  anxious  to  give  distinctive  prominence  to  this  par- 
ticular aspect  of  our  work  as  an  Association. 

*'  We  cannot  forget  that  Italy  is  the  country  of  Count  Sclopis, 
of  Signor  Mancini,  and  of  Count  Corti,  all  of  whom  have 
rendered  conspicuous  service  to  the  cause  of  International 
Arbitration.  The  first  of  these  distinguished  men  was  the 
President  of  the  memorable  Tribunal  at  Geneva,  which  not  only 
settled  the  difficult  and  dangerous  matters  in  question  between 
Great  Britain  and  the  United  States,  but  established  a  precedent 
of  such  incalculable  value  for  the  future,  that  it  may  justly  be 
regarded  as  a  real  landmark  in  the  history  of  civilisation.  And 
it  is  well  known  that  nothing  contributed  so  much  to  the  success 
of  that  great  experiment  as  the  high  character,  the  judicial 
temper,  and  the  calm  dignity  of  Count  Sclopis.  There  are  few 
incidents  of  my  life  that  I  recall  with  more  pleasure  than  the 
few  days  I  spent  at  Turin  in  the  society  of  that  distinguished 
nobleman^  whose  kind  words  of  sympathy  and  encouragement  I 
shall  treasure  in  my  memory  to  the  last  days  of  my  life.  And 
that  recalls  to  me  another  event  of  singular  interest,  when  I  had 
the  good  fortnne  to  be  present  in  the  Italian  Parliament  at 
Rome,  when  my  honoured  friend,  Signor  Mancini,  introduced,  in 
a  speech  of  great  eloquence,  his  motion  in  favour  of  Arbitration, 
and  I  had  the  satisfaction  of  seeing  it  carried  by  a  unanimous 
vote  of  the  Chamber.  But  this  was  not  all  that  Signor  Mancini 
did,  for  in  1878,  knowing  that  his  Government  was  about  to 
negotiate,  or  renew.  Treaties  of  Commerce  and  Navigation  be- 
tween Italy  and  other  countries,  he  again  proposed  and  carried  a 
resolution  recommending  that  an  Arbitral  Clause  should  be  inserted 
in  all  such  Treaties,  or  a  special  Arbitral  Protocol  be  appended 
to  those  which  had  been  already  concluded.  Happily  for  the 
interests  of  humanity  and  peace,  it  so  happened  that  Signor 
Mancini  was  called  to  the  high  office  which  he  now  occupies  just 
at  the  time  when  those  Treaties  had  to  be  negotiated.     Faithful 
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to  his  own  principles  and  convictions,  he  has  not  failed  to  act  on 
the  resolution  he  induced  the  Chamber  to  adopt,  and  in  every 
one  of  the  treaties  so  formed,  amounting,  if  I  am  rightly  informed, 
to  some  eighteen  or  nineteen,  he  has  introduced  a  provision 
binding  the  contracting  parties  to  refer  any  difference  that  may 
arise  between  them,  in  regard  to  these  Conventions,  to  Arbitration. 
The  last,  or  one  of  the  last  of  these,  was  between  Italy  and  Great 
Britain,  and  on  the  13th  of  June  last,  I  received  from  my  noble 
friend,  Lord  Edmond  Fitzmaurice,  the  Under-Secretary  of  State 
for  Foreign  Affairs,  the  following  letter,  which  I  hope  I  may  be 
pardoned  for  reading : — 

"•Foreign  Office,  London, 

yufu  i2tk^  1883. 

'^  ^  Dear  Mr.  Henry  Richard, 

'^ '  I  shall  to-morrow  state  in  the  House  of  Commons, 
that  in  the  Treaty  concluded  with  Italy,  renewing  the  commercial 
arrangements  hitherto  subsisting,  on  the  most-favoured-nation 
basis,  between  the  two  countries,  it  has  been  agreed  that  all 
differences  arising  between  the  two  countries,  in  regard  to  this 
Treaty,  should  be  settled  by  Arbitration.  I  take  the  liberty  of 
making  this  communication  to  you  on  the  subject,  owing  to  your 
long  services  and  great  interest  in  the  cause  of  the  peaceful 
settlement  of  disputes  between  nations,  to  which  I  am  glad  to 
have  this  opportunity  of  paying  a  personal  tribute. 

•*  *  I  am,  dear  Mr.  Henry  Richard, 

"  *  Yours  truly, 
"*  Edmond  Fitzmaurice.' 

"I  mentioned  another  distinguished  Italian  statesman,  whose 
name  is  honoiurably  associated  with  the  cause  of  Arbitration — I 
mean  Count  CortL  It  is  not  so  generally  known  as  it  deserves 
to  be,  that  on  the  Mixed  Commission,  appointed  under  the 
Treaty  of  Washington,  to  enquire  into  all  outstanding  claims 
between  Great  Britain  and  the  United  States,  the  third  Commis- 
sioner, who  was  virtually  the  umpire  between  the  two  countries, 
was  His  Excellency  Count  Corti,  who  was  then  Minister  Fleni- 
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potentiary  of  the  King  of  Italy  at  Washington.  The  duties  of 
that  Commission  were  most  arduous  and  prolonged,  as  they  had 
to  examine  nearly  five  hundred  claims  on  the  part  of  British  and 
American  subjects.  The  Commissioners  investigated  and  dis- 
posed of  them  all,  and,  as  the  TYmrs  newspaper  remarked  at  the 
time,  *  the  success  with  which  they  accomplished  their  task  is  one 
of  the  best  testimonies  we  have  yet  received  to  the  true  worth  of 
Arbitration.'  And  in  connection  with  this  work,  the  name  of 
Count  Corti  ought  to  be  held  in  grateful  and  honourable  re- 
membrance. There  is  another  Italian  gentleman  whose  name  I 
have  to  mention  in  connection  with  this  subject  In  1879, 
Count  Albert  Blanc,  the  Italian  Ambassador  at  Washington, 
acted  as  Arbitrator  between  the  United  States  and  Spain,  on 
matters  arising  out  of  certain  injuries  inflicted  on  the  citizens  of 
the  former  country  during  the  civil  war  in  Cuba,  and  happily 
succeeded  in  adjusting  the  difficulty,  which  might  otherwise  have 
led  to  war.  There  is  yet  another  instance,  when  one  of  your 
countrymen  was  similarly  employed  in  the  United  States,  though 
I  am  sorry  to  say  I  cannot  mention  the  name.  But  an  American 
paper,  after  stating  what  Baron  Blanc  had  done,  adds  this 
remark : — '  This  is  the  Mrd  time  that  an  Italian  ambassador  at 
Washington  has  been  requested  to  undertake  an  honourable 
service  of  this  nature.'  I  say  it  not  in  the  spirit  of  flattery,  but 
it  affords  me  the  most  sincere  pleasure  to  have  this  opportunity 
of  paying  my  humble  homage  to  the  kingdom  of  Italy  for  the 
eminent  services  which  her  sons  have  thus  rendered  to  the  cause 
of  peace. 

"There  are  many  who  admit  the  desirableness  of  adopting 
some  other  means  of  deciding  disputes  between  nations  than  by 
an  appeal  to  arms — ^as,  indeed,  who  can  hesitate  to  make  that 
admission  ? — ^but  who  doubt  its  practicability.  To  reassure  these 
men  of  little  faith,  we  may  point  to  the  numerous  instances  in 
which  such  means  have  been  applied  with  the  most  entire  success. 
I  have  a  list  before  me  of  more  than  thirty-seven  Arbitrations 
which  have  taken  place  within  the  present  century.  And  these 
are  continually  increasing  in  number  and  importance.     Referring 


(    47     ) 

to  those  in  which  my  own  country,  Great  Britain,  alone  has  been 
concerned,  Sir  Charles  Dilke,  a  member  of  the  present  English 
Cabinet,  said  a  few  months  ago,  in  addressing  his  constituents, 
'In  the  decade  ending  with  1820,  there  was  only  one  case  in 
which  a  dbpute  between  the  United  Kingdom  and  a  foreign 
Power  was  referred  to  Arbitration ;  in  the  decade  of  1830,  one ;  in 
the  decade  of  1840,  one;  in  the  decade  of  1850,  one;  in  the  decade 
of  i860,  one;  but  in  the  decade  of  between  1870  and  1880,  no 
fewer  than  seven  disputes  were  thus  referred.  The  increase  of 
Arbitrations,'  he  adds,  '  induces  me  to  say  that  the  present  period 
of  comparative  calm  in  Europe  might  perhaps  be  chosen  for  some 
abatement  of  the  curse  of  inflated  armaments.' 

'*  In  a  paper  which  I  had  the  honour  to  submit  to  the  Con- 
ference of  this  Association  which  was  held  at  Cologne  in  1881, 
I  was  able  to  enumerate  no  less  than  fourteen  cases  in  which 
differences  between  States  had  been  adjusted  without  war,  within 
the  seven  years  that  had  elapsed  since  the  establishment  of  this 
Association  in  1873.  I  now  ask  permission  to  lay  before  you 
what  has  been  done  since  that  period  in  promoting  the  progress 
of  Arbitration.  I  have  already  referred  to  the  numerous  treaties 
between  Italy  and  other  countries  of  the  world  in  which  this 
principle  has  been  distinctly  and  formally  recognised. 

''  One  of  the  most  important  movements  in  this  direction  smce 
I  reviewed  the  subject  at  Cologne  has  taken  place  in  the  United 
States.  I  refer  to  the  proposal  submitted  by  Mr.  Blaine,  late 
Foreign  Secretary  of  the  American  Republic — first  to  President 
Garfield,  and  then  to  President  Arthur,  and  accepted  by  both — 
for  calling  a  General  Congress  of  the  States  of  the  American 
Continent,  to  arrange  means  for  the  settlement  of  any  disputes 
that  may  hereafter  arise  between  them  by .  Arbitration.  It 
appeared  in  the  form  of  an  invitation  firom  the  President  of  the 
United  States  to  all  the  independent  countries  of  North  and 
South  America  to  meet  in  the  City  of  Washington,  for  the  pur- 
pose, such  were  the  words  of  the  document,  '  of  considering  and 
discussing  the  methods  of  preventing  war  between  the  nations  of 
America.'     It  is  understood  that  this  Circular  of  Invitation  had 
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been  actually  issued  to  the  States  in  question,  and  that  at  least 
one  of  them,  the  Republic  of  Venezuela,  had  already  cordiaUy 
accepted  the  invitation,  while  others  had  manifested  a  most 
friendly  interest  in  the  proposal  But  President  Arthur,  in  view 
of  certain  actual  conflicts  then  existing  between  some  of  the 
Republics  in  South  America,  such  as  those  between  Chili  and 
Peru,  and  between  Mexico  and  Guatemala,  seems  to  have 
thought  that  the  moment  was  not  opportune  for  giving  effect  to 
the  proposal,  and  that  at  any  rate  he  would  prefer  doing  it  on  the 
advice  and  with  the  sanction  of  the  United  States  Congress, 
rather  than  on  his  own  personal  responsibility.  He  accordingly 
addressed  a  message  to  Congress,  requesting  to  be  informed  of 
its  views  as  to  the  propriety  of  convening  the  suggested  Inter- 
national Congress.  So  far  as  I  am  aware,  the  Congress  of  the 
United  States  has  not  yet  taken  any  action  on  the  matter.  But 
I  venture  to  express  an  earnest  hope  that  a  project  so  noble,  and 
so  full  of  promise,  will  not  be  abandoned.  It  would  surely  be  a 
spectacle  that  would  attract  the  attention  of  the  whole  civilised 
world,  to  see  the  representatives  of  some  eighteen  independent 
States  on  the  American  Continent  meeting  in  conference,  to 
devise  means  and  to  formulate  regulations  with  a  view  of  ending 
all  future  disagreements  that  may  arise  between  them  without  an 
appeal  to  war.  Nothing  in  the  whole  history  of  the  great 
Western  Republic  would  confer  upon  it  more  lasting  honour,  or  a 
higher  title  to  the  gratitude  of  mankind,  than  to  be  the  instrument 
in  accomplishing  so  grand  a  consummation. 

^*  Meanwhile  the  friends  of  peace  in  England  and  the  United 
States  have  been  in  communication  in  reference  to  another  pro- 
posal, which  would  be  of  the  utmost  value  if  it  could  be  carried 
mto  effect  That  is,  to  move  their  respective  Governments  to 
enter  into  a  General  Treaty  of  Arbitration,  mutually  binding 
themselves  to  refer  any  and  every  question  of  dispute  that  may 
hereafter  disturb  their  relations  to  this  method  of  settlement 
Many  Treaties  have  been  formed,  containing  a  clause,  or  protocol, 
referring  all  differences  in  regard  to  that  particular  agreement  to 
Arbitration.    But  we  think  it  would  be  an  advantage  if  this  could 
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be  enlarged  into  a  General  Treaty  applicable  to  all  cases  of 
dispute  between  two  Governments.  I  had  the  honour,  last  year, 
of  submitting  this  suggestion  to  several  leading  friends  of  peace 
in  America,  who  lost  no  time  in  acting  upon  it  by  communicating 
with  members  of  the  Government  and  members  of  Congress  on 
the  subject  The  result  is  seen  in  the  following  announcement, 
by  which  it  will  be  observed  that  our  suggestion  has  been  ex- 
tended so  as  to  include  not  only  the  Government  of  Great 
Britain,  but  all  other  Governments  disposed  to  accept  the  arrange- 
ment 

^' '  On  the  3oth  of  December,  Senator  Hoar,  of  Massachusetts, 
by  unanimous  consent,  obtained  leave  to  bring  before  the  United 
States  Senate  the  following  joint  resolution,  which  was  read  twice 
and  referred  to  the  Committee  on  Foreign  Relations :  '*  Resolved 
by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America,  in  Congress  assembled  (two-thirds  of  each  House 
concurring  therein).  That  the  President  of  the  United  States  is 
hereby  authorised  and  directed  to  negotiate  with  aU  civilised 
Powers  who  may  be  willing  to  enter  into  negotiations,  for  the 
establishment  of  an  international  system,  whereby  matters  in 
dispute  between  different  Governments,  agreeing  thereto,  may  be 
adjusted  by  Arbitration,  and,  if  possible,  without  recourse  to 
War.» " 

"  I  have  not  yet  learnt  what  has  been  the  report  of  the  Com- 
mittee on  Foreign  Relations  in  regard  to  this  resolution,  but,  from 
the  absolute  unanimity  with  which  it  was  accepted  by  the  Senate, 
we  may  confidently  hope  that  it  will  be  one  of  full  approval 

'*But,  pending  their  decision,  it  would  appear  that  other 
countries  have  already  acted  on  this  idea  of  forming  a  General 
Treaty  of  Arbitration.  The  first  case  I  have  to  mention  is  that 
between  the  United  States  of  Columbia,  in  South  America,  and 
Honduras,  in  Central  America.  I  have  the  text  of  that  Treaty 
before  me,  from  which  I  venture  to  cite  two  or  three  articles 
which  I  hope  will  not  be  without  interest  to  this  Conference. 

«*  Article  I. — ^The  Republic  of  Honduras  and  the  United 
States  of  Columbia  hereby  enter  into  a  perpetual  obligation  to 
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submit  to  Arbitration,  whenever  they  cannot  be  arranged  by  their 
ordinary  diplomacy,  the  differences  and  difficulties,  of  eveiy  kind, 
which  may  henceforth  arise  between  the  two  nations,  in  spite  of 
the  earnest  and  constant  desire  of  their  respective  Governments 
to  obviate  such.' 

"  '  Article  11. — ^The  appointment  of  an  ArMtrator^  whenever 
there  may  be  occasion  for  such,  shall  be  made  by  a  Special 
Commission^  which  shall  clearly  define  the  question  in  dispute 
and  the  mode  of  procedure  which  the  Arbitral  Judge  will  be 
expected  to  adopt  In  case  the  disputing  parties  cannot  agree 
upon  such  a  Commission,  or  if  in  any  case  these  parties  shall 
agree  to  dispense  with  this  formality,  the  Arbitrator,  with  full 
power  to  exercise  the  functions  of  a  Judge  in  the  matter,  shall  be 
the  President,  for  the  time  being,  of  the  United  States  of 
America.' 

"  *  Article  III. — ^The  Republic  of  Honduras  and  the  Republic 
of  the  United  States  of  Columbia  will  endeavour  to  take  the  first 
suitable  opportunity  of  making  Treaties,  similar  to  the  present, 
between  themselves  and  the  other  American  Nations,  so  that 
every  dispute  between  them  may  be  settled  by  Arbitration,  and 
that  this  mode  of  settlement  may  become  a  principle  of  General 
American  Law.' 

"  Since  this  Treaty  was  formed,  and  in  accordance  with  the 
suggestion  embodied  in  the  last  article,  I  have  seen  it  annoimced 
that  Columbia,  which  has  assumed  the  initiative  in  this  movement, 
has  invited  the  several  friendly  Republics  of  America  to  send 
delegates  to  a  Conference  for  the  purpose  of  discussing  a  system 
of  General  Arbitration  among  the  American  nations,  and  that 
some  of  the  other  Republics,  including  the  Argentine  Confedera- 
tion, have  already  adhered  to  the  proposal. 

^^  The  second  case  I  have  to  refer  to  is  that  of  Switzerland. 
In  one  of  the  London  journals,  which  I  have  received  since  I 
left  England,  I  find  the  following  statement : — 

"^Switzerland,  it  is  reported,  has  taken  the  initiative  in  an 
attempt  to  ^tablish  a  system  of  International  Arbitration  on  a 
more  solid  basis  than  that  which  at  present  exists.    The  Swiss 
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Government  has  proposed  to  the  United  States,  to  Mexico,  and 
to  the  Central  and  South  American  Republics,  to  enter  into  an 
Arbitration  Convention  for  a  period  of  thirty  years,  by  which  the 
contracting  Powers  bind  themselves  to  submit  any  difference  that 
may  arise  between  them  to  a  tribunal  to  be  composed  of  three 
members,  one  to  be  appointed  by  each  Government,  and  the 
third  to  be  nominated  either  by  the  two  members,  or,  if  they 
should  disagree,  by  a  neutral  Government  The  Swiss  overtures 
have  been  favourably  received  by  the  United  States^  Honduras, 
and  Columbia,  and  although  the  disputes  likely  to  arise  between 
Switzerland  and  Honduras  are  not  likely  to  make  any  excessive 
demand  upon  the  proposed  tribund  of  Arbitration,  the  negotiation 
will  be  watched  with  interest,  both  in  the  Old  World  and  the 
New.'  A  question  was  asked  of  Mr.  Gladstone  in  the  House  of 
Commons  on  this  subject  some  six  weeks  ago,  and  although  at 
that  time  he  replied  that  the  Government  had  no  information  as 
to  such  a  Treaty,  I  have  no  reason  to  doubt  the  accuracy  of  the 
statement  I  have  just  read. 

"  I  should  like  to  refer  to  an  event  which  has  happened  during 
the  present  year,  and  which  has  called  the  attention  of  Europe 
to  a  remarkable  International  Institution  which  has  existed  for 
about  a  quarter  of  a  century,  and  which  surely  proves  the  possi- 
bility of  the  Great  Powers  uniting  and  working  together  harmo- 
niously in  important  matters  of  mtemational  administration'  I 
mean  the  Conference  held  in  London,  in  regard  to  the  Danubian 
Commission.  This  Commission,  consisting  of  delegates  from  all 
the  Great  Powers,  was  constituted  in  1856,  and  was  first  intended 
to  last  only  for  two  years.  But  its  usefulness  was  so  evident,  that 
it  has  been  renewed  from  time  to  time,  and  its  powers  enlarged. 
As  a  London  journalist  observed :  *  For  twenty-seven  years  it  has 
exercised  almost  sovereign  power  on  the  mouths  of  the  Danube ; 
has  raised  loans ;  conducted  great  engineering  works ;  made  laws ; 
maintained  a  small — sl  very  small — army  of  police,  pilots  and 
labourers,  and  a  tiny  navy  of  dredgers  and  steamboats.  It  has 
its  own  flag,  its  own  uniform  or  badge,  and  its  own  revenue.  It 
is  without  exception  the  most  striking  illustration  of  the  possibility 
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of  the  Federal  action  of  Europe  in  the  management  of  troublesome 
and  complicated  international  concerns.' 

''There  is  another  circumstance  to  which  I  must  allude,  as 
containing  an  element  of  hope  for  the  future  peace  of  the  world. 
I  refer  to  the  efforts  that  have  been  made  by  the  Great  Powers 
to  establish  and  maintain  what  is  called  the  concert  of  Europe. 
The  frequency  with  which  they  have  met  in  council,  or  tried  by 
other  means  less  formal  to  come  to  a  general  understanding  on 
matters  of  common  interest,  may  be  regarded  as  a  tendency 
towards  something  like  a  European  federation.  And  may  we 
not  hope  that  the  time  will  come  when  some  great  Statesman 
will  arise,  who  will  have  the  courage  to  try  to  give  this  tendency 
distinct  organisation  and  form,  so  that  we  may  see  arising  out 
of  the  present  chaos  something  like  a  United  States  of  Europe, 
and  leading,  among  other  things,  to  the  establishment  of  an 
authoritative  and  permanent  Court  of  Nations  ? 

''  It  is  worthy  of  observation,  that  while  in  the  siirvey  I  took 
at  Cologne  of  the  seven  years  then  past,  the  facts  I  had  to 
mention  related  principally  to  cases  in  which  the  principle  of 
Arbitration  had  been  successfully  applied  to  differences  that  have 
actually  arisen  between  various  States,  my  present  recital  has 
had  reference  to  efforts  made  to  provide  beforehand  means  for 
the  pacific  settlement  of  future  disputes.  Of  the  two  this  is  by 
far  the  more  important  In  the  Resolution  passed  at  Cologne, 
after  the  reading  of  my  paper,  the  Conference  expressed  great 
satisfaction  at  the  increasing  frequency  with  which  the  nations 
of  the  world  are  having  recourse  to  this  method  of  solving  inter- 
national difficulties.  But  it  added  that  it  earnestly  hoped  the 
time  was  not  far  distant  when  all  civilised  Governments  would 
unite  to  make  Arbitration  a  permanent  and  authoritative  part  of 
the  Law  of  Nations.  And  surely  some  of  the  remarkable  facts 
I  have  had  the  honour  of  laying  before  the  Conference  may  be 
held  to  indicate  a  distinct,  if  somewhat  tentative  and  imperfect, 
effort  in  that  desired  direction. 

"  Before  I  conclude,  I  wish  to  call  attention  to  an  expression 
in  the  extract  I  have  already  cited  from  Sir  Charles  Dilke.     He 
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asked  whether,  in  view  of  the  increase  of  Arbitrations  between 
States,  the  present  period  of  comparative  calm  in  Europe  might 
not  be  chosen  for  some  abatement  of  the  curse  of  inflated 
Armaments.  This  touches  a  most  vital  point  in  our  discussion, 
because  it  refers  to  that  which  tends  in  a  great  degree  to  neutralise 
those  beneficent  provisions  for  avoiding  war  on  which  I  have 
dwelt  in  this  paper,  and  which  may  be  taken  to  indicate  a  real 
advance  in  the  progress  of  humanity.  The  mania  for  rivalry  in 
armaments  is,  as  Sir  Charles  Dflke  says,  the  real  curse  of  Europe, 
and  seems  to  cast  scorn  on  all  the  professions  which  the  Govern- 
ments make  in  favour  of  peace.  Sovereigns  and  Ministers  meet 
their  respective  Parliaments  with  the  assurance  that  their  relations 
with  all  Foreign  Powers  are  friendly  and  satisfactory ;  but  they 
increase  their  armaments.  They  all  protest,  apparently  with  the 
accent  of  sincerity,  that  their  policy  is  a  policy  of  peace ;  yet  they 
increase  their  armaments.  They  meet  in  council  to  seek  a  pacific 
solution  for  the  problems  that  trouble  Europe,  and  they  may  be 
said  metaphorically  to  embrace  each  other  with  effusive  signs  of 
affection ;  but  they  continue  to  increase  their  armaments.  They 
refer  matters  of  dispute  between  them  to  Arbitration,  and  form 
treaties  binding  themselves  for  the  future  to  have  recourse  to  the 
same  peaceable  method  of  settlement ;  but  they  persist  in  increas- 
ing their  armaments.  By  following  this  system  they  embarrass 
their  own  finances,  until  they  are  at  their  wits'  ends  to  find  means 
to  meet  their  expenditure.  They  oppress  their  subjects  with 
intolerable  burdens  of  taxation  and  military  service,  and  drive 
them  either  to  leave  their  country  and  seek  relief  and  liberty 
elsewhere,  or  to  enter  into  secret  conspiracies  against  Govern- 
ments and  against  society  itselC  And  while  doing  all  this,  so 
far  from  enjoying  the  sense  of  security  which  is  the  pretext  for 
this  ruinous  rivalry,  they  only  deepen  their  mutual  jealousy, 
suspicion,  and  mistrust,  so  that  even  in  time  of  peace  they  are 
always  trembling  on  the  verge  of  war.  And  the  existence  of 
these  great  armies  works  mischief  in  another  direction.  The 
Governments,  being  in  possession  of  these  tremendous  instru- 
ments, which  they  can  use  at  their  own  will  without  any  effectual 
check,  are  tempted  to  embark  in  foolish  and  guilty  enterprises, 
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which  they  try  to  persuade  the  people  they  represent  are  glorious, 
while  in  fact  they  are  only  costly  and  shameful.  Is  not  the  time 
come  when  the  peoples  of  Europe  should  address  their  Govern- 
ments in  terms  of  earnest  and  pathetic  appeal,  and  say  to  them  : 
'  Have  compassion  upon  our  sufierings,  which  are  becoming  more 
and  more  intense  and  intolerable  through  the  system  of  armed 
rivalry  which  you  are  keeping  up,  which  exhausts  our  means,  robs 
us  of  our  children,  onbitters  our  hearts,  and  alienates  our  affec- 
tions from  our  native  lands  ?  As  you  are  recognising  more  and 
more  that  there  are  other  means  of  arranging  the  differences  of 
nations  than  by  wholesale  and  mutual  slaughter,  can  you  not 
come  to  some  agreement  to  reduce  these  enormous  armaments, 
which  entail  so  much  misery  on  your  subjects,  and  which,  far 
from  being  preservatives  of  peace,  are  a  perpetual  provocation  tp 
war?'" 

At  the  close  of  this  paper^  which  was  received  with  great 
applause,  a  resolution  which,  as  ultimately  adopted,  was  as 
follows  was  proposed  by  Mr.  Richard  : 

**  This  Conference  observes  with  great  satisfaction  the  increasing 
disposition  on  the  part  of  civilised  Governments  to  recognise 
Arbitration  as  a  means  essentially  just  and  reasonable  for  settling 
international  differences. 

"  It  specially  rejoices  that  by  Arbitral  Clauses  inserted  in,  or 
annexed  to.  Treaties  between  nations,  provision  is  made,  by 
anticipation,  for  the  adjustment  of  disputes  that  may  arise 
between  the  contracting  parties  under  the  Treaty,  and  that  in 
some  instances  special  Treaties  have  been  entered  into,  binding 
the  respective  Govenmients  to  refer  to  Arbitration  every  difficulty 
that  may  trouble  their  future  relatione 

*'It  watches  with  interest  the  experiment  which  it  trusts  is 
about  to  be  made,  of  bringing  together  the  representatives  of  the 
States  of  Central  and  South  America,  with  a  view  to  devise  some 
permanent  means  for  settling  all  differences  that  may  arise  between 
them  without  an  appeal  to  arms. 

**  The  Conference  further  ventures  to  hope  that  all  these  salutary 
tendencies   of  modern   civilisation    may  ultimately  lead  to  the 
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estabUshment  of  a  general  and  permanent  system  of  International 
ArbitratioD,  which  shall  be  recognised  by  all  Governments  as  an 
authoritative  part  of  the  Law  of  Nations." 

A  treatise,  by  Dr.  Panrhurst,  of  Manchester,  on  the  same 
subject,  and  another  by  Count  Rosselu,  entitled  ''  II  passato, 
il  presente  e  Favenire  dell'  Arbitrato  Intemazionale/'  having  been 
presented  to  the  Conference : 

Mr.  Wilson,  U.S.A.  Consul  at  Nantes,  bore  testimony  to  the 
honour,  industry,  and  impartiality  with  which  Count  Corti,  acting 
as  a  member  of  the  Mixed  Claims  Commission,  which  sat  at 
Washington,  had  adjudicated  upon  the  cases  brought  before  him. 

Professor  Olivi  thought  that  international  arbitration  could 
not  completely  put  an  end  to  the  period  of  wars,  and  called 
attention  to  some  of  the  practical  difficulties  which,  in  his  opinion, 
stood  in  the  way  of  its  being  carried  out,  and  in  giving  execution 
to  the  decisions  of  the  arbitrators. 

Signor  Perelu  and  Mr.  Freeuind  having  replied  to  these 
objections,  Signor  Norsa  read  the  following  paper : — 

"  L* Arbitrato  Intcmauonale  e  F Italia. 

^  Sull' interessantissimo  e  simpatico  aigomento  dell' arbitrato 
intemazionale,  che  \  stato  ed  fe  oggetto  di  legittime  aspiiazioni, 
di  continui '  studii,  di  ragionevoli  voti,  di  serie  deliberazioni, 
d'opre  efficaci,  di  quest' Onoi*  Associazione,  permettetemi, 
egregi  signori,  che  io  vi  fSu:cia  una  comunicazione  nei  riguaidi 
deir  Italia.  Imperocchfe  ^  consolante  il  vedere,  come  il  patto 
arbitramentale  nei  rapporti  intemazionali  vada  trion£mdo  con 
una  applicazione  sempre  pih  estesa,  malgrado  le  difficoltk,  i 
dubbii,  le  esitazioni  che  s'  incontrano ;  e  rechi  la  vittoriosa  con- 
ferma  di  un  principio  che  onora  altamente  la  modema  civiltL 

''  U  Italia  coopera  costantemente  alia  sua  benefica  realizzazione 
in  tutti  i  modi  possibili,  sia  mediante  la  stipulazione  di  accordi 
intemazionali  onde  stabilire  in  via  preventiva  T  arbitramento  per 
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la  risoluzione  delle  evenibili  question!,  sia  con  convenzioni 
spedali  onde  domandare  air  amichevole  definizione  una  o  pill 
pardcolari  controversie  realmente  intorte;  sia  coll' introdurrey 
nei  singoli  trattati  condusi  cogli  altri  stati,  la  clausola  com- 
promissoriale  recante  Timpegno  reciproco  alle  paiti  contraentiy 
di  sottomettere  al  pacifico  mezzo  dell'  arbitiamento  la  soluzione 
delle  controversie  evenibili  neir  interpretazione  ed  applicazione 
dei  trattati  medesimL  Di  tali  diverse  maniere  di  arbitrato 
internazionale  offrono  non  pochi  esempii  le  convenzioni  con- 
cluse  dair  Italia  coir  altre  nazioni ;  ed  in  particolar  modo 
dell'  ultimo  accennato  sistema,  presentano  felice  applicazione 
i  trattati  attinenti  al  commercio  recentemente  stipulate    • 

^'Uno  sguardo  retrospettivo  sulle  convenzioni  intemazionali 
poste  in  essere  e  tuttora  vigenti,  sembra  non  riescire  fuor  di 
proposito;  onde  dimostrare  il  progresso  che  T  arbitrato  inter- 
nazionale segue  nella  via  del  modemo  incivilimento,  ed  onde 
convincere  del  passaggio  che  esso  va  attuando  dalla  regione  delle 
idee  in  quella  dei  fatti,  dal  campo  della  filosofia  del  diritto,  in 
quello  del  diritto  positivo  e  convenzionale. 

*^  Fin  da  quando  il  Congresso  di  Parigi  (nd  PtotocoUo  17  Aprile 
1856)  emise  il  ragionevole  e  modesto  voto,  'que  les  ^tats  entre 
lesquds  s'ddverait  un  dissentiment  s^rieux,  avant  d'en  appeler 
aux  armes,  eussent  recours,  tant  que  les  circonstances  I'admet- 
traienty  aux  bons  offices  d'une  puissance  amie/  il  Regno  di 
Sardegna  e  la  Repubblica  dd  Cily,  divenendo  a  trattato  di 
amicizia  e  di  liberty  di  commerdo  e  navigazione,  trattato  nel 
quale  si  accordarono  reciprocamente  agli  stranieri  dell'uno  e 
deir  altro  Stato  diritti  dvili  competenti  di  nazionali,  anmiisero 
consecutivamente  il  patto  (art^  26,  Capov*  s"*)  che,  nel  caso  in 
cui  i  dttadini  dell'  uno  Stato  sofirissero  nell'  altro  qualche  danno 
nelle  loro  proprietk  per  atti  dell' autoritk  legittime  o  per  uso  e 
servizio  d'  interesse  pubblico  di  questo  Stato,  il  Govemo  d'  esso 
dovrebbe  accordame  risardmento ;  e  per  stabilime  la  misura  in 
mancanza  di  un  amichevole  accordo,  si  dovrebbe  domandare 
ad  un  giudizio  arbitramentale  la  determinazione  delle  indennitk 
Un'  applicazione  di  questo  patto  avvenne  recentissimamente  coUa 


(    57    ) 

Convenzione  di  arbitrato  conclusa  il  7  Dicembre  1882/  per  de- 
finire  tutti  i  reclami  che,  in  dipendenza  d^li  atti  ed  operazioni 
eseguite  dalle  forze  di  terra  e  di  mare  della  Repubblica  del  Cily 
nei  territorii  e  coste  del  Perti  e  della  Bolivia  durante  la  guerra 
incominciata  li  14  Febbraio  1879,  sono  stati  dedotti  sinora,  e  che 
ulteriormente  si  deducessero,  da  sudditi  italiani  col  patrocinio 
delle  legazioni  italiane  nel  Cily,  fino  a  che  si  divenga  a  tiattati 
di  pace  o  patti  di  tregua  fin  le  nazioni  beUigeianti,  o  cessino  di 
fatto  le  ostilitk  lira  le  tre  nazioni  in  guerra. 

"  Alia  decisione  della  commissione  mista  all'  uopo  istituita  in 
Santiago,  composta  di  tre  membri,  uno  nominato  da  S.  M.  il  Re 
d'ltalia,  uno  da  S.  £cc  il  Presidente  della  Repubblica  del  Cily, 
ed  il  terzo  da  S.  M.  Y  Imperatore  del  Brasile,  le  parti  contraenti 
si  sono  impegnate  di  attribuire  la  piena  forza  di  definitivo  giudicato 
e  la  virtti  di  una  soluzione  soddisfacente,  perfetta  ed  irrevocabile. 

"  Nei  trattati  di  amicizia,  di  commercio  e  di  navigazione  stipulati 
fra  il  Regno  d'  Italia  e  le  Repubbliche  di  Venezuela  li  19  Giugno 
1 861  e  di  Costa  Rica  il  14  Aprile  1863^  si  convennef  che,  ove 
fosse  interrotta  la  amicizia  fra  i  due  Stati,  non  potessero  essere 
minimamente  lese  le  propriety  dei  dttadini  rispettivi;  e  che  se 
sventuratamente  venissero  ad  essere  compromesse  le  relazioni 
reciproche  di  mutua  amicizia,  le  alte  parti  contraenti  non  potes- 
sero mai  ricorrere  all'uso  funesto  delle  armi,  senza  che  la 
questione  fosse  previamente  sottoposta  al  giudizio  di  una  nazione 
amica  e  neutra,  la  cui  decisione  dovesse  ritenersi  per  loro 
obbligatoria. 

"  Negli  anzidetti  trattati  la  clausola  compromissoriale  ha  un 
carattere  afiatto  speciale,  riferendosi  in  particolar  modo  alle 
controversie  evenibili  per  danni  sofierti  dai  cittadini  d'  una  delle 
alte  pard  contraentL  In  successo  di  tempo,  il  patto  arbitramentale 
ha  acquistato  un  carattere  pih  generico. 

^'Nel  trattato  di  amicizia  e  di  commercio  e  navigazione 
22  Luglio  1863  conduso  col  Regno  delle  Isole  Avaiane  (Hawaii) 

•  Pubblicata  per  R»  Decr«  8  Lnglio  1883.  No.  1538. 
t  V.  art  5,  ultima  parte  del  Trattato  19  Giugno  1861,  e  art*  5,  s.  2,  di 
quello  14  Aprile  1863. 
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(art*  26)  si  stabiU  che,  se  per  Y  evenienza  di  qualche  contestazione 
fra  le  parti  contraenti  nascesse  un'  interruzione  nella  relazione 
di  loro  amidzia,  e  non  si  potesse  con  una  definizione  amichevole 
raggiungere  completamente  lo  scopo  del  loro  comune  desiderio, 
si  ricorrerebbe  all' arbitraggio  di  una  terza  potenza,  egualmente 
arnica  delle  parti,  la  quale  sarebbe  incaricata  di  comune  accordo 
di  conciliarle  per  evitare  una  lottura  definitiva. 

'*  Anche  nei  trattati  d'  amicizia,  commercio  e  navigazione  col 
Regno  di  Siam  3  Ottobre  1868,  e  coll'  Impero  Birmano  3  Marzo 
1871,  si  dichiarb*  che,  ove  sorgesse  qualche  questione  che 
non  potesse  essere  sciolta  per  amichevoli  negoziati,  tale  questione 
sarebbe  sottomessa  all' arbitramento  di  una  potenza  neutrale  ed 
arnica,  da  scegliersi  di  comune  accordo  dalle  alte  parti  contraenti : 
c  la  risoluzione  che  ne  emanasse  sarebbe  accettata  e  riconosduta 
da  entrambe  le  partL  Una  benefica  ed  estesa  applicazione  pub 
conseguire  I'arbitrato  internazionale,  vuoi  che  esso  venga  con- 
cluso  per  virtb  di  clausola  compromissoriale,  vale  a  dire  in  via 
preventiva  per  tutte  le  questioni  evenibili  fra  gli  Stati  contraenti, 
vuoi  che  esso  sia  dedotto  come  oggetto  di  convenzione  speciale 
per  una  o  pib  particolari  controversie  insorte  e  concretamaite 
determinate. 

"  Perb  a  fianco  air  applicazione  di  tali  forme  dell'  arbitrato,  la 
cui  attuazione  non  pub  a  meno  di  incontiare  difficoltS^  ed 
esitazioni,  sorse  con  migliore  fortuna,  ed  h  opportunissimo,  Y  altro 
sistema  di  introdurre  la  clausola  compromissoriale  di  volte  in 
volte  nei  singoli  trattati  di  natura  speciale,  quale  quelli  di  com- 
merdo  e  navigazione,  di  stabiKmento  consolare,  di  estradizione  di 
malfattori  ed  altri;  per  virtb  della  quale  clausola  gli  Stati  con- 
traenti reciprocamente  s'  impegnano  a  sottomettere  alia  pacifica 
via  deir  arbitramento  la  risoluzione  delle  controversie  che  pos- 
sono  elevarsi  nell'  interpretazione  od  esecuzione  dei  trattati  stessL 
La  applicazione  di  questo  sistema,  la  cui  attuazione  riesce  forse 
meno  ardua,  dk  al  patto  compromissoriale  nei  rapporti  con- 
venzionali  fra  le  nazioni,  un  carattere   maggiormente  pratico, 

*  Art*  27  del  trattato  col  Regno  di  Siam  ed  art*  17  di  quello  coll'  Impero 
dei  Birmani. 
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essendo  limitata  la  sua  virtti  ed  efficacia  alle  questioni  attinenti 
all'  interpretazione  ed  osservanza  degli  articoli  costituenti  i  singoli 
trattati  specialL  La  inaugurazione  di  sifl&tto  felice  espediente  in 
Italia  h  dovuta  alia  memorabile  risoluzione  della  Camera  dei 
Deputati  24  Novembre  1873,  ed  alia  sapienza,  alia  fede,  all'opra 
solerte  e  vigorosa  dell'Onoi*  Mancini,  attuale  Ministro  degU 
Affari  Esteri,  sopra  mozione  del  quale,  presentata  come  deputato 
in  aUora,  la  Camera  espresse  ad  unanimity  il  voto,  'Che  il 
R"*  Govemo  nelle  relazioni  stramere  si  adoperasse  a  rendere 
rarbitiato  mezzo  accettato  e  frequente  per  risolvere  secondo 
giustizia  le  controveraie  interoazionali  ndle  materie  suscettive  di 
arbitraggio,  e  {Hroponesse  nelle  occasioni  opportune  di  introdurre 
nella  stipulazione  dei  trattati  la  clausola  di  deferire  ad  arbitri  le 
questioni  che  sorgessero  per  V  inteqxetazicme  o  V  esecuzione  dei 
trattati  medesimi.' 

"  Questo  voto  plausibilissimo  ed  altamente  umanitario  fii  con- 
fermato  dal  Parlamento  Italiano,  allorqoando  in  seguito  alia 
discussione  awenuta  nel  1878  suUa  stipulazione  del  negoziatosi 
trattato  di  commercio  colla  Francia  adottb  Tordine  del  giomo 
proposto  del  prdodato  Onoi*  Mancini,  3  Aprile  1878,  nel  quale 
espresse  la  fiducia  che,  *  in  adempimento  ddia  precedente 
deliberazione  24  Novembre  18731  ^  Govemo  proponi  e  si 
adopereiit  che,  nd  trattati  di  commerdo  si  introduca  la  clausola 
compromissoriale,  e  nd  trattati  di  g^  condusi  vi  si  supplisca  con 
un  protocollo  addizionale,  a  cib  le  controversie  che  insoigano  sulla 
interpretazione  od  esecuzione  dd  trattati  medesimi,  nelle  materie 
che  i  due  govemi  riconosceranno  suscettibili  di  arbitramento, 
quando  siano  esauriti  i  mezzi  di  comporle  per  amichevole 
accordo,  vengano  sottoposte  alia  dedsione  di  Commission! 
arbitral!/ 

^'  II  pensiero  deir  Onoi'  Mandni  trovb  un'  eco  scmora  ed  un' 
adesione  pludente  non  solo  nel  Parlamento,  ma  anche  nei  Corpi 
ScientificL  L'  Istituto  di  Diritto  Intemazionale  aveva  gilt  preso  in 
proposito  air  arbitramento  nei  rapporti  fra  le  nazioni,  parecchie 
risoluzioni  assai  commendevoli  ed  espresso  voti  perfettamente 
razionali  ed   intrinsecamente  umanitarl  nei  Congressi  tenutisi  a 
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Ginevra,  ad  Aja  ed  a  Zurigo  negli  anni  1874-75-77 ;  e  dopo 
seriissimi  studii  aveva  compilato  un  regolamenfx)  pei  tribunal! 
arbitramentali,  degno  d'  essere  preso  ad  esempio,  raccomandando- 
lo  alia  accettazione  degli  Stati  onde  V  addottassero  come  nonna 
nella  evenienza  di  stipulazioni  di  compromessi.  Conscio  inoltre 
degli  sforzi  consacrad  dal  prelodato  Ministro  Manckii  alio  scope 
di  far  introdurre  nei  trattati  fra  Y  Italia  e  gli  altri  Stati  il  patto 
compromissoriale,  I'Istituto  risolse  all' unanimity  di  raccomandare 
caldamente  Tidea  di  inserire  nei  trattati  intemazionali  un  patto 
compromissoriale,  onde  stabilire  in  via  convenzionale  Farbitra- 
mento  pei  casi  di  contestazione  nell' interpretazione  ed  applica- 
zione  dei  trattati  medesimi :  e  deliberb  di  proporre,  che  ove  gii 
Stati  contraenti  non  si  siano  posti  preventivamente  d'accordo 
sul  procedimento  a  seguire  avanti  il  tribunale  arbitramentale, 
si  applichi  il  regolamento  adottato  dall'  Istituto.* 

^'Ora  fe  per  benefico  efifetto  dell' inaugurazione  di  sifiatto 
sistema,  dovuta  al  merito  delFattuale  Govemo  italiano,  che 
nella  Convenzione  consolare  colla  Grecia  27  Novembre  1880 
vedesi  introdotto  (art?  26)  il  giudizio  arbitramentale  di  apposite 
commissioni  da  eleggersi  per  tutte  le  differenze  evenibili  nell'  in- 
terpretazione o  neir  esecuzione  di  quella  convenzione,  o  per  le 
conseguenze  derivanti  dall'  infrazione  de'  suoi  patti :  che  nell'  altra 
convenzione  consolare  e  di  stabilimento  17  Agosto  1880,  stipulate 
colla  Rumania,  porgesi  similmente  convenuto  (art°  32)  1'  arbitrato 
intemazionale  con  effetto  obbligatorio  pei  due  govemi,  e  con- 
seguentemente  disciplinata  la  nomina  degli  arbitri  e  stabilito  il 
modo  di  procedere.  Notisi  che  1'  uno  e  1'  altro  trattato  contengono 
materie  assai  important! ;  sia  specie  quanto  al  primo,  rispetto  ai 
consolati,  alle  loro  attribuzioni,  fimzioni  ed  immunitk,  sia,  quanto 
al  secondo,  rispetto  non  solo  ai  consoli,  ma  altresl  ai  diritti 
civili  dei  dttadini,  all'esercizio  delle  azioni  giudiziarie,  al  com- 
merdo,  alia  protezione  delle  propriety  industrially  ed  a  vane  altre 
materie  interessanti  alia  vita  civile.    Anche  la  convenzione  colla 

•  Nei  Congresso  di  Zurigo  12  Settembre  1877.  V.  la  letlera  4  Settembre 
1876,  ann.  il.  pag.  15,  16 ;  il  regolamento  deliberato  il  28  Agosto  1875, 
nella  sessione  tenuU  air  Aja,  e  Annuaire  ii.  pag.  147,  148,  i6a 
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Repubblica  Orientate  dell' Uraguay,  14  Aprile  1879-17  Aprile 
1881/  conclusa  per  la  reciproca  estradizione  dei  delinquent!, 
contiene  (art*  x6)  il  patto  arbitramentale  per  le  controversie 
evenibili  in  ordine  alia  Convenzione  stessa  ed  alle  conseguenze  di 
qualche  sua  violazione.  Perb  pib  recentemente  ancora  V  arbitrato 
internazionale  fece  ulteriori  passi  nel  suo  vittorioso  cammino,  in 
occasione  di  trattati  commerciali  con  parecchie  potenze  £uropee ; 
la  grande  importanza  dei  quali  passi  non  pub  sfuggire  a  chi- 
unque :  sia  perch^,  mentre  le  sopraccexmate  convenzioni  sono  atti 
opeiati  dai  govemi  nei  loro  redproci  rapporti  e  nella  cerchia  dei 
loro  poteri,  i  trattati  commerciali  invece  recano  seco  la  appro- 
vazione  del  parIamento»  di  cui  hanno  d'  uopo  e  la  sanzione  coUa 
promulgazione  d'  apposita  legge ;  sia  perchb  codesti  trattati  com- 
merciali non  contemplano  soltanto  disposizioni  sull'  importazione 
ed  esportazione  delle  merci  e  suUe  tarifie  doganali,  ma  com- 
prendono  eziandio  molte  altre  disposizioni  su  vane  materie 
attinenti  alia  vita  sociale  ed  a' rapporti  civili,  le  quali  possono 
dar  luogo  a  question!  aventi  carattere  di  diritto  pubblico.  '  La 
libertk  di  commercio  e  di  esercizio  delle  industrie,  garantita 
ai  cittadini  di  uno  stato  nel  territorio  dell'  altro ;  la  parificazione 
delle  bandiere  nella  navigazione  internazionale,  la  eguaglianza 
degli  stranieri  coi  nazionali  negli  oneri  e  nelle  imposte;  il 
pare^;iamento  delle  merci  estere  alle  nazionali  riguardo  alle 
tasse  interne  di  consumo  e  simili,  la  clausola  della  nazione  piti 
favorita;  i  patti  relativi  alia  propriety  dei  beni  mobili  in  genere 
ed  ai  march!  di  fabbrica  in  ispecie,  possono  nella  pratica  far 
sotgere  controversie,  le  quali,  meglio  che  alia  sfera  ristretta 
deir  anuninistrazione  di  ciascun  paese,  appartengono  al  diritto 
pubblico  e  rivestono  il  carattere  di  question!  internazionali/f 

'*  II  trattato  di  commercio  col  Belgio,  11  Dicembre  18824  ^ 
il  primo  trattato  commerciale  con  una  potenza  d'Europa,  in 
cui  r  Italia  sia  riusdta  ad  ottenere  la  stipulazione  dell'  arbitrato 

*  Pubblicata  con  R.  Decreto  14  Agosto  1881, 391. 

t  Cos!  si  esprime  il  Ministro  Mandni  nel  dis^:no  di  legge  sul  trattato  di 
commercio  e  di  navigazione  fra  1'  Italia  ed  il  Belgio,  presentato  alia  camera  dei 
Deputati  il  14  Dicembre  1882,  doc.  51. 

X  Sancito  e  pubblicato  con  legge  30  Dicembre  1882.    No.  1148. 
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intemazionale.  l\  Belgio,  col  quale  il  Conte  di  Cavour  inaugurb 
le  liforme  economiche  liberal!  del  piccolo  Piemonte  in  quei  tempi 
in  cui  il  piccolo  Piemonte  si  sentiva  grande  nel  culto  dei 
principii,  e  colla  fede  generosa  ed  ardita  in  essi  si  preparava 
a  divenir  grande  neir  opera  della  redenzione  nazionale  e 
neir  amministrazione  del  mondo  civile,  il  Belgio,  pel  quale 
r  Italia  sente  un  affetto  pressochb  domestico,  ha  il  merito 
di  aver  fatto  benigna  accoglienza  alia  pattenzione  deU'arbi- 
trato  nel  recente  trattato  commerciale;  la  qual  cosa  era 
da  attendersi  da  un  paese  in  cui  le  dottrine  del  diritto  inter- 
nazionale  sono  profondamente  studiate,  e  dove  non  riesce  nuova 
Tapplicazione  di  esse.  Ueco  simpatico  che  la  dausola  com- 
promissoriale  trovb  presso  il  liberale  Govemo  Belga  e  presso 
quel  popolo  che  cos!  energicamente  sente  e  virtuosamente  con- 
serva  il  nesso  della  patria,  del  lavoro,  della  libertk,  del  diritto, 
doveva  e  deve  ripercuotersi  e  riprodursi  negli  altri  Stati  coi  quali 
r  Italia  h  legata  da  convenzioni  commercialL 

*'  Nell'  ordine  di  queste  il  principio  dell'  arbitrato  venne  adot- 
tato  eziandio  nel  trattato  di  commercio  e  di  navigazione  28  Marzo 
1883,*  conduso  col  Montenegro:  ed  i  termini  del  patto  com- 
promissoriale  ivi  stabilito  sono  affatto  simili  a  quelli  contenuti 
nel  trattato  col  Belgio. 

''  La  fede  nel  trionfo  del  principio  Hberak,  che  informa  V  ac- 
cordo  arbitramentale  nel  diritto  delle  genti  si  fa  piu  salda  e  ferma 
quanto  pill  codesto  accordo  si  vede  consentito  ed  accolto  anche 
dalle  grandi  nazioni.  Gli  b  con  legittimo  compiacimento  che 
attualmente  si  pub  addurre  il  fatto,  essere  quest'  istituto  di  diritto 
internazionale  tanto  conforme  ai  progress!  ed  alle  aspirazioni 
della  civiltk  modema,  sanzionato  da  un  altro  grande  Stato.  II 
Govemo  ddla  Gran  Brettagna  ha  accettato  esso  pure  la  clausola 
arbitrale  con  apposito  ProtocoUo  in  occasione  dd  Trattato  di 
commerdo  e  navigazione  15  Giugno  1883.!  Tal  fatto  che 
assicura  al  nuovo  principio  la  conquista  del  pih  vasto  impero 

*  Sottoscritto  a  Cettigne  26-28  Marzo  1883,  ratificato  il  2  Agosto,  e  pubbli* 
cato  con  legge  2  stesso  mese.     No.  1523. 

t  Promulgato  con  legge  30  Giugno  1883.    No.  1428. 
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del  mondo,  fa  cadere  d'  an  tratto  le  pib  speciose  obbiezioni  con 
le  quali  finora  si  era  creduto  di  oppngnarlo,  che  doi  i  filosofi 
pill  che  i  seguaci  di  una  politica  pratica,  gli  Stad  piccoli  piti  che 
i  grandi  si  mostrassero  proclivi  ad  ammetterlo. 

**  E  indifferente  per  la  virth  e  V  efficacia  del  principio,  che 
Faccordo  sulF  arbitrato  sia  contenuto  nd  trattato  stesso  a  cui 
si  riferisce  o  sia  affidato  ad  un  protocollo  spedale,  col  quale  i 
govemi  si  scambiano  la  dichiarazione  di  voler  deferire  al 
giudizio  di  arbitri  tutte  le  controversie  che  non  fosse  possibile 
di  comporre  direttamente  per  amichevole  accordo,  intomo  alF  in- 
terpretazione  ed  all' applicazione  dei  patti  in  esso  contenutL 
Questa  ultima  forma  viene  ora  preferibilmente  addottata  per 
soddisfare  ad  una  vista  di  cautela,  per  evitare  il  dubbio  che,  in 
occasione  della  discussione  parlamentare  sul  patto  inserto  nel 
testo  del  trattato  col  Belgio,  fu  da  taluni  manifestato,  che  cioe 
anche  altri  Stati  coi  quali  non  h  stipulata  la  clausola  arbitrale^ 
possono  chiedeme  a  loro  favore  la  estensione  quando  loro  tomi 
conveniente  in  virth  della  concessione  del  trattainento  della 
nazione  pih  favorita.  Siffatto  dubbio  h  assolutamente  preclusa 
non  comprendendosi  il  patto  arbitrate  nel  testo  del  trattato  che 
solo  si  ratifica,  e  facendone  oggetto  di  un  separato  documento 
e  di  uno  scambio  di  dichiarazioni  diplomatiche  affatto  indipen* 
denti  ed  estranee,  vale  a  dire  di  un  accordo  quale  due  govemi 
possono  sempre  liberamente  e  sovranamente  stabilire,  allorch^ 
vogliano  determinare  il  mezzo  e  la  forma  di  procedimento,  cui 
intendono  sottoporre  il  componimento  di  una  qualunque  speciale 
controversial  o  di  una  categoria  di  controversie  fra  essi  insorte,  o 
possibili  ad  insorgere,  senza  che  mai  possa  venire  in  mente  che 
altri  govemi  stranieri  a  tale  accordo,  possano  anche  a  loio  prb 
richiedeme  Y  adempimento.* 

'^Qualunque  per  altro  sia  la  forma  nella  quale  la  clausola 
compromissoria  venga  stipulata,  certo  h  che  essa  reca  U  trionfo 
di  un  altissimo  principio  di  civilt^  del  quale  devono  rallegrarsi 

*  Relazione  del  Ministro  Mancini  accompagnante  il  disegno  di  legge  per 
V  approvazione  del  trattato  di  commercio  coUa  Gran  Brettagna  presentato  alia 
Camera  dei  Deputati  li  15  Giugno  1883,  doc.  No.  123. 
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tutti  coloro  che  stimano  la  giustbia  essere  il  pib  saldo  fonda- 
mento  della  concordia;  cosl  fia  gli  individui  come  6a  le 
nazionL* 

''  II  compiacimento  che  piovarsi  deve  per  questo  naovo  pro- 
gresso  del  diritto  delle  genti  non  pub  essere  d'  altronde  sminuito 
dal  vedersi,  che  V  arbitrato  intemazionale  incontra  ancora  esita- 
zioni  e  difficoltk  ad  essere  adottato  dai  govemi  di  parecchie 
nazionL  Gli  b  d'uopo  anzi  confidare  che  esso  a  poco  a  poco 
finirk  ad  essere  accolto  da  tutti  e  perseverando  in  tale  fiducioso 
convincimento. 

"  E  ben  vero  che,  nell'  occasione  in  cui  si  sdpulb  fra  1'  Italia 
e  r  Impero  tedesco  il  trattato  di  commercio  4  Maggio  1883,*  il 
Govemo  della  Germania  non  adeii  alia  concreta  stipulazione 
del  patto  arbitramentale.  Perb  i  Plenipotenziarii  delle  due  alte 
parti  contraenti  all'atto  della  sottoscrizione  del  trattato  eressero 
un  protocollo  finale,  nel  quale  dichiararono  di  pieno  accordo  che 
il  Flmipotmziario  italiano  ka  fatto  ripeMamente  net  carso  delle 
negvziozwni  la  domanda  che  fosse  accolta  nel  trattato  la  clausola 
cotnpromissoriale^  e  per  non  ritardare  la  condusione  del  trattato 
stessOj  i  plenipotenziarii  kanno  convenuto  di  riservare  t  esame  di 
tale  questione  ad  ulteriori  negoziazioni.  II  perchb  giova  sperare 
che  coUa  continuazione  delle  trattative  si  otterrit  la  reciproca 
adesione  all'  arbitramento  intemazionale. 

"  La  clausola  dell'  arbitrato  venne  pure  annessa  al  trattato  di 
commercio  e  navigazione  ed  alle  convenzioni  consolari  e  di 
estradizione  concluse  il  d\  8  Giugno  1880  cogli  Stati  Uniti  di 
Colombia,  ed  al  trattato  di  commercio  e  navigazione  stipulato  il 
6  Ottobre  1880  colla  Repubblica  di  San  Domingo ;  e  se  questi 
trattati  non  vennero  ancora  pubblicati,  gli  b  perchb  non  furono 
ratificati  per  mancanza  delle  approvazioni  dei  Poteri  legislativi 
di  quegli  Stati :  ma  tal  mancanza  b  afi^tto  indipendente  dalla 
stipulazione  della  clausola  compromissoriale.     Non  si  ignora  del 

*  Progetto  di  legge  del  Ministro  Mandni  per  approvazione  del  trattato  di 
commercio  colla  Gran  Brettagna,  presentato  al  Senato  11  38  Giagno  1883, 
doc.  Na  65. 

t  Ratificato  11  4  Giugno  1883,  e  promulgato  con  legge  20  Giugno  d*  a 
No.  1431. 
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resto,  che  al  Govemo  degli  Stati  Uniti  deir America  settentrionale 
fu  proposto  nell'anno  1878,  allorquando  gi^  era  firmata  e  dal 
senato  Americano  approvata  la  nuova  ConvenzioDe  consolare 
coir  Italia,  di  aggiungervi  come  patto  addizionale  la  clausola 
deir  arbitrato ;  ed  il  Govemo  degli  Stati  Uniti  non  Faccettb;  ma 
vi  si  h  riiiutato  soltanto  per  ragioni  di  opportunity,  ed  in  ogni 
modo  non  si  mostrb  alieno  dal  trattare  di  un  simile  accordo  in 
awenire.  Non  si  ignora  pure  che  il  Govemo  dell' Austria- 
Ungheria,  a  cui  T  Italia  propose  la  stipulazione  della  clausola 
compromissoriale,  non  vi  aderi ;  ed  eziandio  il  Govemo  della 
Repubblica  francese,  a  cui  fu  similmente  proposto  nelle  nego- 
ziazioni  del  Trattato  commerciale  esperitosi  nell'anno  1877  ed 
anche  nelle  posteriori  compiutesi  col  nuovo  trattato  di  com- 
mercio  concluso  nel  Novembre  deir  anno  t88i,  non  credette  di 
poter  acoettare  il  proposto  fatto  arbitramentale ;  esso  lo  ritenne 
inadatto  ad  un  trattato  di  commercio,  il  quale  ha  per  iscopo  pre- 
cipuamente  il  regime  daziario:  peib  in  massima  rese  omaggio 
al  principio  al  quale  era  inspirata  la  proposta  dell' arbitrato.* 

"SiflFatte  difficoltk  ed  esitazioni,  forse  precarie,  non  tolgono 
che  un  gran  progresso  si  sia  incontrastabilmente  ottenuto,  e 
r  esempio  dato  dalV  Italia,  dal  Belgio  e  dall'  Inghilterra  deve 
essere,  come  confidasi  generalmente  imitato  e  risolutamente 
seguito.  E  noi  cittadini  tutti  dobbiamo  manifestare,  di  gran 
cuore,  il  plauso  pib  unanime  ed  assoluto. 

"Ogni  animo  eletto,  ogni  pensatore  alto  e  sereno,  applaude 
ogni  qualvolta  il  progresso  del  diritto  fa  un  nuovo  passo  nelle 
relazioni  internazionalL  Non  ostante  tanto  impero  della  forza 
nei  fatti  contemporanei,  la  civiltJt  prosegue  il  suo  cammino,  e 
simili  conquiste  del  diritto,  conformi  alia  ragione  ed  alia  coscienza 
dei  tempi  modemi,  si  rivelano  tratto  tratto  in  mezzo  ai  popoli, 
quasi  a  mantenere  salda  la  catena  dei  grandi  ideali,  che,  non- 

*  V.  Disegno  di  legge  Mancini  sul  trattato  di  commercio  col  Belgio,  prodotto 
alia  Camera  dei  Deputati  14  Dicembre  1882,  Stampati  No.  51  :  le  discussioni 
su  di  esso  avrenute :  Atti  della  Cameras  tomata  22  Dicembre  1882,  e  le 
discussioni  sul  medesimo  avvenute  in  Senato— tomata  28  Dicembre  d*  a. 


(     66    ) 

ostante  i  period!  delle  lotte  violent!  e  delle  ing!uste  oppression!, 
guidano  1'  umanitk  verso  la  meta  de'  suo!  migliori  destin!.* 

"  La  forza  dei  principii  b  una  forza  essa  pure  per  gU  Stat!  che 
se  ne  &nno  alt!  custodi  e  banditori  operosL  Adoperiamoci  a 
dififondere  il  prindpio  del  diritto  ed  !1  culto  de!  grand!  ideal!, 
a  raccomandare  la  adozione  dell'  arbitrato  che,  evitando  le  con- 
troversies stringe  sempre  pih  cogl!  altri  popol!  que!  vincoli  di 
solidarietk  schietta  e  generosa,  che  fe  guarentigia  della  civiltlL, 
e  sprone  del  progresso  universale." 

Signor  Norsa  concluded  by  proposing  the  following  resolution, 
by  way  of  addition  to  the  resolution  of  Mr.  Richard  : — 

*^  La  AssociaHan  for  the  Reform  and  CodificaHon  of  the  Law  of 
Nations  applaude  al  sistema  iniziato  dal  Govemo  Italiano, 
ed  accolto  da  vane  nazioni,  specie  dalla  Gran  Brettagna, 
dal  Belgio,  dal  Montenegro,  di  stipulare  il  patto  arbitra- 
mentale  in  occasione  di  trattati  intemazionali,  per  la 
risoluzione  di  controversie  evenibili  nell' interpretazione 
ed  esecuzione  dei  singoli  trattati  stessi ;  e  &  vot!  che  gl! 
altri  Stat!  civilizzati  adottino  e  seguano  codesto  sistema, 
aderendo  alia  stipulazione  della  clausola  compromissoriale 
nella  conclusione  delle  convenzioni  internazionalL" 

Translation. 

'^  The  Association  for  the  Reform  and  Codification  of  the  Law 
of  Nations,  approving  the  principle  introduced  by  the 
Italian  Government,  and  adopted  by  various  States,  in 
particular  by  Great  Britain,  Belgium,  and  Montenegro, 
of  inserting  an  arbitration  clause  in  international  treaties 
for  settling  any  differences  which  may  arise  in  the  inter- 
pretation and  carrying  out  of  the  treaties  themselves, 
expresses  the  desire  that  other  civilised  states  should  adopt 
the  principle  by  adopting  this  arbitration  clause  in  all 
treaties." 

*  Relazione  della  Commissione  Parlamentare  (Boselli  relatore)  nel  trattato 
di  commercio  col  Belgio  presentato  alia  Camera  dei  Deputati  il  21  Dicembre 
1882,  doc.  n*"  51  A. 
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After  a  discussion,  in  which  Professor  Olivi,  Mr.  Freeland, 
Mr.  Grain,  Signor  Deputato  Perelli,  and  Professor  Gabba 
took  part : 

Mr.  Richard  replied,  and  consented  to  modify  the  last  part  of 
his  resolution  in  accordance  with  a  suggestion  by  Dr.  Sieveking. 

The  President  then  put  the  resolution  of  Mr.  Richard  to  the 
Conference,  clause  by  clause.  On  the  last  clause  being  read,  Mr. 
Grain  proposed  to  substitute  the  word  "  court "  for  "  system  "  after 
"general  and  permanent"  This  amendment  having  been  re- 
jected by  a  considerable  majority,  Mr.  Richard's  resolution  was 
unanimously  carried. 

Signor  Fiore  Goria  supported  the  proposition  of  Signor  Norsa, 
on  the  ground  that  the  suggestion  contained  in  it  had  already  been 
carried  into  practice  in  treaties  between  Italy  and  other  Powers. 

Professor  Gabba  replied  that  the  arbitration  clause,  though 
applicable  to  some  treaties,  could  not  usefully  be  included  in  other 
kinds  of  treaties,  such,  for  instance,  as  that  which  terminated  the 
Franco-German  war. 

The  President  suggested  that  it  might  be  understood  that  the 
treaties  should  be  of  the  same  kind  as  those  mentioned. 

Dr.  Sieveking  dwelt  on  the  impossibility  of  applying  the 
principle  of  the  resolution  to  treaties  of  peace,  which  always  com- 
mence with  a  clause  pledging  the  parties  to  eternal  peace,  as  such 
clause  could  not  be  the  subject  of  arbitral  interpretation. 

Mr.  Alexander  suggested  that  restrictive  words  should  be 
inserted  in  the  resolution. 

Signor  Norsa  having  accepted  the  insertion  of  the  words  (after 
"  in  all  treaties  ")  "  du  m^me  genre,"  "  of  the  same  nature,"  the 
proposition  so  amended  was  unanimously  adopted. 

The  President  next  proposed  a  resolution  in  the  following 
words : — 

F    1 
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"  The  Conference  having  for  the  first  time  assembled  on  Italian 
soil,  and  having  heard  from  Mr.  Henry  Richard,  M.P., 
an  eloquent  statement  of  the  progress  of  international 
arbitration,  in  the  furtherance  of  which  his  Excellency  M. 
Mancini,  as  Minister  for  Foreign  Affairs  for  Italy,  has 
exercised  so  successful  an  influence,  offer  to  his  Excel- 
lency their  respectful  congratulations  on  the  impulse  which 
he  has  given  to  the  peaceful  settlement  of  international  dis- 
putes, and  at  the  same  time  forward  for  his  acceptance 
a  copy  of  Mr.  Richard's  discourse." 

This  resolution  was  carried  unanimously. 


War  Indemnities. 

Prof.  Birkbeck  brought  forward  the  subject  of  war  indemnities, 
and  moved  on  the  part  of  the  Committee  which  reported  last 
year : — 

"  That  the  Conference  recommend  for  adoption,  as  a  rule  of 
international  law,  that  a  State  interfering  by  force  of  arms 
in  the  internal  affairs  of  another  State,  on  the  ground 
of  redressing  grievances  suffered  by  the  subjects  of  that 
State,  is  not  entitled  to  any  indemnity,  either  in  money 
or  territory,  for  the  expenses  of  the  war." 

He  said  that  at  the  Conference  held  in  1878,  on  the  motion  of 
Dr.  Joseph  P.  Thompson,  of  Berlin  and  New  York,  seconded  by 
Judge  Peabody,  a  committee  was  appointed  to  inquire  by  what 
right  and  under  what  conditions  an  aggressive  power  may  claim 
an  indemnity  in  the  event  of  conquest  ? 

The  Committee  consisted  of  Dr.  Thompson,  M.  Fr^d^ric 
Passy,  member  of  the  Institute,  Mr.  Henry  Richard,  M.P., 
Herr  H.  Meier,  of  Bremen,  and  Professor  Birkbeck,  of  Cam- 
bridge, England. 

The  Committee  met  at  the  Chambers  of  the  Association  in  the 
ensuing  year,  and  agreed  upon  the  heads  of  their  report ;  and  the 
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report  as  drawn  up  by  Professor  Birkbeck,  on  this  basiSf 
receivejd  the  entire  approval  of  the  members  of  the  Committee 
not  present  at  the  meeting. 

Whilst  admitting  that,  in  the  present  imperfect  state  of  Inter- 
national Law,  a  power  which  has  sustained  a  serious  injury,  and 
has  exhausted  all  peaceful  means  of  obtaining  redress,  and  has 
thus  been  driven  to  seek  justice  by  force  of  arms,  may  legitimately 
demand  indemnity  for  the  expenses  it  has  incurred  through  the 
obstinacy  of  its  adversary,  the  Committee  were  of  opinion  that 
where  war  is  waged  by  a  State,  not  for  the  sake  of  obtaining 
redress  of  an  injury  done  to  itself,  but  on  the  ground  of  redressing 
grievances  sustained  by  the  subjects  of  the  power  attacked,  in 
such  a  case  the  State  interfering  in  the  internal  affairs  of  another 
State  ought  not  to  be  held  entitled  to  a  war  indemnity ;  that  such 
an  interference  was  an  act  not  forced  on  the  interfering  State  by 
any  necessity,  and  that,  keeping  in  view  the  danger  which  exists, 
as  shown  by  experience,  that  the  real  object  of  interference  may 
be  the  aggrandizement  of  the  interfering  power,  the  Committee 
consider  that  it  is  highly  advisable  to  lessen  the  temptation  to 
aggression  by  leaving  the  costs  to  be  borne  by  the  power  which 
voluntarily  incurs  them.  The  Report  of  the  Committee  was  read 
at  the  London  Conference  in  1879,  and  will  be  found  in  the 
report  of  its  proceedings,  p.  304. 

Professor  Birkbeck  added  that  it  would  be  easy  to  adduce 
in  support  of  that  resolution  numerous  instances  in  which  wars 
professedly  unciertaken  from  motives  of  humanity  were  shown  by 
the  result  to  have  originated  in  ambition,  but  he  would  refer  to 
one  example  only,  sufficiently  removed  from  our  own  time  to  be 
purely  matter  of  history. 

"In  the  year  1806  the  Russian  Government  commenced 
negotiations  at  Constantinople  on  behalf  of  the  Moldavians  and 
Wallachians.  It  was  not  denied  that  the  Porte  had,  in  the  main, 
observed  the  treaties  by  which  these  Principalities  acknowledged 
its  suzerainty,  and  by  which  a  considerable  amount  of  autonomy 
was  secured  to  them,  or  that  the  Governors  which  it  had  appointed 
were  Christians,  but  it  was  alleged  that  these  Governors,  or  Hos- 
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podars,  were  changed  too  frequently  without  just  cause,  and 
greatly  to  the  disadvantage  of  the  inhabitants.  The  Porte  was 
not  unwilling  to  concede  the  Russian  demands  on  this  head,  but 
while  negotiations  were  still  proceeding  at  Constantinople,  the 
Russians  on  the  22nd  November,  1806,  without  declaration  of 
war  or  pother  warning,  invaded  Moldavia.  A  long  and  sanguinary 
war  was  the  result  The  Russians  crossed  the  Danube  and 
reduced  the  fortresses  on  that  river,  but,  failing  before  Schumla, 
recrossed  the  Danube,  pursued  by  the  Turkish  army.  A  decisive 
battle  took  place,  in  which  the  Turks  were  utterly  defeated,  and 
then  a  Treaty  of  Peace  was  signed  at  Bucharest,  on  the  28th  May, 
181 2.  What  did  the  Moldavians  and  Wallachians,  for  whose  sake 
the  war  was  nominally  undertaken,  gain  through  these  five  years 
of  bloodshed  and  misery  ?  A  confirmation  of  the  privileges  which 
the  Sultan  was  willing  to  grant  before  the  war  commenced  What 
did  Moldavia  lose  ?  *  She  lost '  (I  quote  from  Scholl's  Traitds  de 
Paix,  vol.  iv.,  p.  440), '  She  lost  one  third  of  Moldavia  and  the 
whole  of  Bessarabia,  which  Russia  annexed  to  her  own  dominions.' 
Can  it  be  doubted  that  if  the  rule  of  International  Law  for  the 
adoption  of  which  we  contend  had  been  then  firmly  established, 
this  sanguinary  war  and  all  its  attendant  horrors  would  have  been 
avoided  ?  In  the  interests  of  peace  and  justice  I  earnestly  urge 
the  Conference  to  give  it  the  sanction  of  their  approval" 

The  motion  was  seconded  by  Professor  Gabba,  and  on  being 
put  to  the  meeting  was  declared  to  be  carried. 

The  Conference  then  adjourned  for  the  day. 


Wednesday,  September  12,  1883. 

At  one  o'clock  on  Wednesday,  September  12th,  the  Conference 
reassembled  in  the  Hall  of  the  Municipal  Council.  The  President 
having  taken  the  chair,  the  Honorary  General  Secretary  read  the 
Minutes  of  Tuesday,  which  were  confirmed. 
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Commendatore  Benvenuti  read  a  communication  from  the 
Council  of  the  Order  of  Advocates  of  Genoa,  appointing  Signor 
Graffagni,  Signor  Chilone,  of  Reggio  Emilio,  and  Commen- 
datore Benyenuti,  its  representatives  at  the  Conference;  also 
a  commuxiication  from  the  Italian  Society  of  Authors  appointing 
Signor  £.  Rosmini  and  Signor  L.  Gallavresi  its  representa- 
tives ;  also  from  the  Athenaeum  of  Venice,  appointing  Cavaliere 
De  Kiriaki. 

ItUernaHanal  Protectorate  of  the  Congo. 

Dr.  SiEVEKiNG  havmg  taken  the  chair,  Sir  Travers  Twiss,  Q.C, 
D.C.L.,  F.R.S.,  read  the  following  paper  on  ''An  International 
Protectorate  of  the  Congo  River  "  : — 

"  The  question  of  the  Congo,  in  other  words  the  question  of 
the  free  navigation  of  the  great  Arterial  River  of  Equatorial 
Africa,  has  acquired  in  the  present  day  an  unforeseen  importance, 
which  was  not  dreamt  of  in  the  last  century,  when  the  only  value 
of  the  river  was  that  its  northern  bank  supplied  a  famous  market 
and  a  convenient  port  of  shipment  to  the  African  slave-dealer. 
The  discoveries,  however,  of  Livingstone  and  of  Stanley  have 
revealed  to  the  world  the  fact,  that  the  Congo  is  the  great  channel 
of  water  communication  between  the  Atlantic  Ocean  and  the 
immense  basin  of  Equatorial  Africa,  and  that  the  cataracts — ^which 
have  hitherto  barred  access  from  the  sea  to  its  upper  waters — 
have  providentially  served  to  arrest  the  advance  of  the  white 
slave-dealer  into  the  interior  of  the  continent,  and  have  so  far  pre- 
vented the  natives  from  regarding  the  white  man  with  merited 
aversion.  English  enterprise,  however,  with  good  intentions 
towards  the  natives,  had  endeavoured  in  vain,  so  recently  as  in 
1^579  to  force  a  way  from  the  sea  by  tracking  boats  through  the 
troubled  waters  of  the  rapids,  against  which  the  canoe  of  the 
native  had  failed  to  make  any  headway ;  but  the  Falls  of  Yellala 
presented  an  insuperable  obstacle  to  the  further  advance  of  the 
boats,  and  it  was  not  until  Mr.  Stanley,  descending  from  the 
interior  of  Africa,  arrived  at  Boma,  on  the  north  bank  of  the  river, 


(     72     ) 

on  8th  August,  1877,  that  it  became  known  that  beyond  the  Falls 
of  Yellala  the  river  was  again  navigable,  and  was,  in  fact,  identical 
with  the  Lualaba,  which  Livingstone  had  discovered  in  the  interior 
of  Africa,  and  had  partially  explored.  The  consequence  of  this 
identification  of  the  Congo  with  the  Lualaba  may  be  said  to  baffle 
calculation  as  regards  its  bearings  upon  the  future  intercourse  of 
Europe  with  the  interior  of  Africa,  and  it  may  be  fitly  an  object 
of  serious  consideration  on  the  part  of  the  European  Governments 
how  best  to  prevent  the  inroad  of  European  civilisation,  which  has 
now  become  inevitable  through  the  channel  of  the  Congo,  from 
proving  itself  to  be  a  curse,  instead  of  a  blessing,  to  the  native 
populations  of  Central  Africa.  The  white  man,  it  cannot  be 
denied,  owes  some  compensation  to  the  posterity  of  those  whom 
his  ancestors  of  olden  times  so  cruelly  wronged  by  carrying  them 
away  from  their  native  country  and  selling  them  into  slavery  in  a 
foreign  land  ;  and  it  would  well  become  the  Christian  States  of 
Europe  and  of  America,  to  concert  amongst  themselves  measures 
which  should  prevent  a  work  of  so  much  promise  as  that  wliich 
has  been  successfully  inaugurated  by  private  enterprise,  from 
suffering  shipwreck  through  any  rivalry  or  dissensions  amongst  the 
white  men  themselves. 

"  Before  the  first  appearance  of  Stanley  at  Boma  in  1877,  the 
Congo  had  already  the  reputation  of  being  the  fourth  in  magnitude 
of  the  African  rivers.  It  has  a  noble  estuary  extending  from  Red 
Point  on  the  north,  which  is  a  little  to  the  south  of  Kabenda 
Bay,  to  Cape  Padron  on  the  south,  so  called  from  a  stone  pillar 
reported  to  have  been  set  up  by  Diogo  Cam  in  1484  to  mark  the 
discovery  by  the  Portuguese  of  a  river,  then  called  by  the  natives 
*  the  Zaire.'  The  entrance,  however,  of  the  river  itself  may  be 
said  to  commence  at  about  nine  miles  to  the  eastward  of  a  line 
drawn  from  Red  Point  to  Cape  Padron,  where  the  channel  is 
narrowed  to  six  miles,  between  French  Point  to  the  north  and 
Shark  Point  to  the  south,  which  latter  point  is  about  six  miles  to 
the  eastward  of  Cape  Padron.  French  Point  is  the  southern  ter- 
mination of  a  narrow  spit  of  land  on  the  northern  side  of  the 
estuary,  about  two  miles  long,  known  as  the  Banana  peninsula. 
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being  the  south-western  extremity  of  an  opening  leading  to  Banana 
Creek  and  to  Pirate's  Creek,  the  latter  of  which  creeks  is  the 
outlet  of  a  branch  of  the  Congo,  communicating  with  the  Mon- 
panga  Islands.  To  the  eastward  of  Pirate's  Creek  is  Boolam- 
bemba  Point,  abreast  of  which  the  river  is  narrowed  to  $i  miles ; 
and  several  writers,  in  their  account  of  the  entrance  of  the  Congo 
River,  have  erroneously  described  this  point  and  Shark  Point  as 
the  boundary  points  of  its  mouth.  On  the  north  shore  the  current 
off  Boolambemba  Point  is  both  strong  and  deep,  whilst  along  the 
south  shore  from  Shark  Point  the  soundings  are  tolerably  regular, 
and  the  anchorage  is  safe  but  unhealthy.  Boolambemba  Point  is 
also  known  by  the  name  of  Fathomless  Point,  from  the  circum- 
stance that  at  the  distance  of  a  third  of  a  mile  from  the  land  no 
bottom  was  found  with  ninety-tliree  frithoms  of  line.  It  mtist  not, 
however,  be  supposed  that  the  fathomless  character  of  the  stream 
in  this  locality  is  solely  occasioned  by  the  excessive  depth  of  its 
bed,  inasmuch  as  the  river  brings  down  with  it  such  an  immense 
volume  of  water,  that  in  some  places  no  bottom  has  been  found 
with  200  fathoms  of  line,  and  the  volume  of  water  shoots  out  in 
an  unbroken  stream  into  the  Atlantic  Ocean  with  a  velocity  vary- 
ing from  four  to  eight  miles  an  hour.  Further,  at  the  distance  of 
nine  miles  seaward,  its  waters  are  still  fresh,  and  at  the  distance 
of  forty  miles  they  are  only  partially  mingled  with  those  of  the 
sea,  whilst  the  discoloration  of  the  sea-water  has  been  visible  300 
miles  off.  The  Congo,  it  will  thus  be  seen,  is  a  very  different 
river  from  the  Niger,  the  next  great  river  on  the  West  Coast  of 
Africa,  which  has  a  delta  with  twenty-two  mouths.  The  extreme 
rise  of  the  river  in  the  rainy  season,  which  begins  early  in 
November  and  continues  until  the  middle  of  April,  is  about  nine 
feet  above  its  ordinary  level.  The  stream,  during  this  period,  is 
very  rapid,  and  carries  out  to  sea  floating  islands  formed  of  the 
roots  of  various  kinds  of  plants  and  covered  with  bamboo  and 
grass ;  and  as  some  of  these  islands  are  reported  to  be  more  than 
100  yards  in  length,  they  are  a  source  of  danger  to  ships  under 
weigh,  and  more  especially  to  ships  at  anchor.  Such  are  the 
somewhat  inhospitable  conditions  of  the  entrance  of  this  mighty 
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river,  which  was  formerly  frequented  ahnost  exclusively  by  the 
European  slave-dealer.  The  steamship,  however,  enables  the 
mariner  of  the  present  day  to  overcome  the  difficulties  of  the 
ascent  of  the  Lower  Congo,  which  were  so  formidable  to  the 
sailing  ship.  There  are,  however,  some  dangers  still  attending 
its  navigation,  which  can  only  be  effectively  controlled  through  an 
international  concert  amongst  the  Christian  Powers,  whose  sub- 
jects frequent  the  river. 

"  As  we  ascend  the  river  from  Boolambemba  Point,  the  northern 
shore  is  low  and  unattractive  to  the  eye,  until  Bull  Island  comes 
in  sight  at  the  distance  of  about  eleven  miles,  above  which  there 
are  several  inlets  or  creeks  hitherto  unexplored,  but  studded  with 
villages.  After  passing  these,  and  at  about  twelve  or  thirteen 
miles  above  Bull  Island,  the  explorer  arrives  at  Puerta  da  Lenha, 
on  the  northern  shore  of  the  river,  where  the  deep  water  channel 
ceases.  This  was  the  principal  station  in  former  days  where  the 
slave-ships  were  brought  up,  and  where  the  slaves  which  had 
been  purchased  at  Boma,  and  had  been  brought  down  the  river 
in  boats,  were  shipped  for  the  outward  voyage.  There  are  Dutch, 
Portuguese,  English  and  French  factories  here  established,  the 
great  Dutch  Company  having  two  factories,  and  having  of  late 
enjoyed  almost  a  monopoly  of  commerce  with  the  natives.  The 
river  may  be  said  to  be  open  all  the  way  to  Puerta  da  Lenha,  and 
a  fresh  sea-breeze  sets  in  generally  at  noon,  so  that  the  anchorage 
is  considered  the  healthiest  position  on  the  river.  Above  Puerta 
da  Lenha  the  river  divides  into  three  branches,  which  are 
separated  from  one  another  by  a  number  of  islands,  the  northern- 
most branch  being  named  the  Maxwell  River,  or  the  Noangtva ; 
the  middle  branch  being  the  Mamballa  River,  or  the  Nsibul, 
which  is  the  most  direct  route  to  Boma ;  whilst  the  southernmost 
channel  is  known  as  the  Sonho,  and  is  winding  and  intricate, 
but  it  has  the  greatest  depth  of  water,  and  has  a  soft  sandy 
bottom,  so  that  a  vessel  grounding  on  it  suffers  little  inconvenience 
beyond  waiting  for  the  return  of  the  high  tide  to  float  her  off 
again.  At  last  the  explorer  reaches  Boma,  about  thirty-one  miles 
above  Puerta  da  Lenha.     Here  is  said  to  have  been  formerly  the 
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greatest  slave-market  in  the  world.    The  town  extends  several 
miles  along  the  bank  of  the  river,  and  it  is  delightfully  situated  in 
the  midst  of  a  picturesque  and  mountainous  country.    It  enjoys 
a  dry  and  healthful  atmosphere,  and  is  destined,  we  may  hope,  to 
become  a  central  entrepdt  of  innocent  trade  between  Europe 
and  the  interior  of  south-west  Africa.     Here  was  formerly  the 
utmost  limit  to  the  navigation  of  the  Lower  Congo,  before  the 
steamers  under  the  flag  of  the  Association  IntemaHanak  Africaine 
were    launched   upon    its    waters.     They  are    able   to  breast 
effectively  the  current,  which  increases  in  swiftness  above  Boma, 
and  can  ascend  as  far  as  Vivi,  the  first  station  established  by 
Stanley  on  behalf  of  the  Comitk  d^ Etudes  du  Haut  Congo.    Vivi* 
may  thus  be  regarded  as  the  portal  of  a  new  country,  which  the 
researches  of  Stanley  have  thrown  open  to  the  European  traveller, 
who  is  sure  to  be  followed  by  the  merchant,  and  the  question  will 
of  necessity  arise,  as  to  what  law  shall  be  binding  on  the  European 
merchant  who  frequents  the  river,  and  to  what  jurisdiction  he 
shall  be  amenable,  if  he  disobeys  that  law.    A  difficulty  on  this 
subject  has  already  arisen  on  the  Lower  Congo,  where  it  may  be 
justly  said  that  each  man  sets  law  unto  himself,  for  no  European 
Government  exercises  an    acknowledged   jurisdiction  over  the 
river  or  its  banks,  and  when  crimes  have  been  committed,  the 
extemporised  judges  have  had  to  take  upon  themselves  also  the 
duty  of  executioners,  and  the  sense  of  their  own  weakness  has  led 
them,  in  the  interest  of  self-preservation,  to  have  recourse  some- 
times to  measures  of  severity,  which  a  constituted  authority  might 
not  think  it  necessary  to  adopt    Vivi,  the  first  station  established 
by  Mr.  Stanley,  in  1879,  is  at  the  distance  of  about  115  miles 
from  the  sea,  and  it  would  seem  that  already  within  three  years 
since  it  has  been  founded,  some  dozen  trading  stations  have  been 
opened  between  it  and  Boma.    Above  Vivi  the  river  makes  a 
turn  to  the  north,  and  in  following  it  we  arrive  at  the  Falls  of 
Yellala,  where  the  river  ceases  to  be  navigable,  and  continues  so 
for  about  fifty  miles,  as  far  as  the  Cataract  of  Isanghila,  where 
Stanley  has  established  a  second  station,  which  is  connected  with 
Vivi  by  a  road   overland.     Above  Isanghila  the  river  becomes 
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again  navigable  for  a  distance  of  aboul  eighty  miles,  at  the  termi- 
nation of  which  Stanley  has  built  a  third  station,  and  named  it 
Manyanga.  Here  the  traveller  must  again  leave  the  river,  and 
proceed  by  land  to  Stanley  Pool,  to  which  station  Stanley  has 
constructed  a  road  practicable  for  caravans.  Up  to  this  point  the 
Camite  ^Etudes  du  Haut  Congo  has  established  its  stations  upon 
the  right  or  northern  bank  of  the  river,  but  when  Stanley,  in 
ascending  the  river  in  1881,  arrived  at  Stanley  Pool,  he  found 
that  M.  de  Brazza,  who  had  ascended  the  Og6ud  River  from  the 
French  possessions  on  the  Atlantic  Coast,  some  degrees  to  the 
north  of  the  Congo,  after  having  worked  his  way  through  an 
unknown  country  during  a  journey  of  about  eighteen  months,  had 
struck  the  Congo  at  Stanley  Pool.  Further  it  appeared  that 
M.  de  Brazza  had  concluded  a  treaty  with  an  agent  of  Makoko, 
King  of  the  Batik^s,  of  the  Congo,  under  which  the  latter  had 
ceded  to  him  the  territory  on  the  northern  shore  of  the  Lake,  for 
the  establishment  of  a  French  station.  Mr.  Stanley  accordingly 
crossed  over  to  the  southern  shore,  on  which,  in  pursuance  of  an 
agreement  with  all  the  neighbouring  chiefs,  he  has  built  a  fourth 
station,  and  called  it  L^poldville.  It  would  seem  from  the  text 
of  M.  de  Brazza's  Convention,  of  which  a  facsimile  has  been 
published  by  the  Society  de  G^graphie  in  Paris,  as  an  accom- 
paniment to  M.  de  Brazzu's  narrative  of  his  expedition^  that 
King  Makoko,  whose  death  has  recently  been  reported,  claimed 
to  exercise  a  kind  of  Suzerainty  over  the  chiefs  who  were  in 
possession  of  the  north  shore  of  Stanley  Pool,  and  that  two  of 
them  gave  their  adhesion  to  and  were  witnesses  to  the  Convention 
above-mentioned,  by  subscribing  their  marks  to  it* 

*'  Early  in  the  next  following  year  Stanley  established  a  fifth 
station  at  Ibaka,  at  the  confluence  of  the  Quango  with  the  Congo, 
at  the  distance  of  about  100  miles  above  Leopold viUe,  from 
which  place  the  Congo  had  become  once  more  navigable,  and 

*  The  concluding  words  of  the  Convention  are  as  follows  : — Par  Tenvoi  k 
Makoko  de  ce  document,  fait  en  triple  et  rev^tu  de  ma  signature  et  du  signe 
des  chefs  ses  vassaux,  je  donne  ^  Makoko  acte  de  ma  prise  de  possession  de 
cette  partie  de  son  territoire  pour  T^tablissement  d'une  Station  fran^aise. 
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has  hitherto  been  found  to  be  free  from  all  ph3rsical  obstructions. 
It  would  thus  appear  that  the  Congo  River,  as  now  revealed  to  us 
by  the  researches  of  Stanley,  may  be  regarded  as  divisible  into 
three  well-distinguished  portions.  The  Lower  Congo,  extending 
from  the  sea  to  the  Falls  of  Yellala ;  this  portion  is  throughout 
navigable  by  steamers  of  light  draught,  and,  as  a  matter  of  fact, 
two  steamers,  owned  by  the  Association  Internationale  Africaine, 
and  named  respectively  the  Belgique  and  the  Espkrance^  are  at  the 
present  time  regularly  running  between  Banana  and  Vivi.  The 
Middle  Congo  may  be  said  to  extend  from  the  Falls  of  Yellala  to 
Stanley  Pool,  and  upon  a  portion  of  this,  namely,  between  Isanghila 
and  Manyanga,  the  steamer  RoytUy  owned  by  the  same  Association, 
now  plies.  The  Upper  Congo,  on  the  other  hand,  leads  from  the 
waters  of  Stanley  Pool  into  the  centre  of  the  African  Continent, 
and  upon  this  portion  of  the  river  a  steamer  was  launched  on  the 
3rd  of  December,  188 1,  under  the  auspicious  name  of  Forward 
(En  avant).  It  is  computed  that  this  vessel  will  have  an  open 
course  before  it  of  940  miles,  leading  into  the  very  centre  of  the 
African  Continent.  Stanley's  fifth  station  has  been  established  at 
Ibaka,  where  the  waters  of  the  Quango  join  those  of  the  Congo. 
I  have  mentioned  these  five  leading  stations  as  being  those  which 
Stanley  had  established  in  the  course  of  1881  and  1882,  since 
which  time,  however,  various  auxiliary  stations  have  been  formed, 
Lutdt^,  for  instance,  and  Ngoma,  between  Manyanga  and  Leopold- 
ville,  and  both  of  these  new  stations  are  in  very  fertile  districts. 
Kimpopo,  also  a  new  station,  established  at  the  northern  end  of 
Stanley  Pool,  is  in  a  food  district  much  richer  than  that  which 
was  selected  for  the  parent  station  of  Ldopoldville.  Msuata  is  a 
fourth  auxiliary  station,  established  a  little  to  the  south  of  the 
point  where  the  Quango  joins  the  Congo.  A  sixth  station  may 
also  be  mentioned,  which  is  a  main  station  on  the  Congo,  and  is 
named  Bolobo,  about  a  hundred  miles  above  Ibaka.  Other 
stations  have  probably  been  established  before  the  present  time. 
The  number  of  those  which  I  have  mentioned  will  serve  to  show 
how  rapid  has  been  already  the  advance  of  the  European  into  the 
interior  of  Africa  in  the  footsteps  of  Stanley,  and  how  desirable  it 
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will  be  to  maintain  the  novel  conditions  of  peaceful  intercourse, 
under  which  the  white  man  has  found  a  welcome  amongst  the 
various  native  tribes. 

*'M.  Emile  de  Laveleye,  the  distinguished  economist  and 
jurist,  has  suggested,  in  an  article  in  La  Revue  du  Droit  Inter-' 
nationale^  that  the  river  Congo  shall  be  neutralised,  or  that  at 
least  the  stations  founded  upon  it  by  the  joint  enterprise  of  the 
'Association  Internationale  Africaine/  and  the  Comitt  ^Etudes  du 
Haut  CongOy  should  by  a  common  accord  of  nations  be  re- 
cognised as  neutral  territory  in  the  general  interests  of  civilisation 
and  of  humanity.  The  alternative  proposals  thus  advocated  by 
so  eminent  an  authority  are  by  no  means  of  equal  import, 
inasmuch  as  the  neutralization  of  the  Lower  Congo,  in  the 
acceptation  of  the  term  'neutralization,'  as  applied  in  modem 
days  to  inland  waters  in  distinction  from  the  high  sea,  would 
operate  to  prohibit  access  to  the  river  within  its  headlands  to  the 
armed  vessels  of  every  State.  But  such  a  prohibition,  it  is  to  be 
feared,  would  in  its  results  prove  to  be  an  encouragement  to  the 
piratical  tribes  at  the  mouth  of  the  river. 

"So  recently  as  in  1875,  the  British  Commodore  Sir  William 
Hewett  had  occasion  to  land  a  party  of  marines  at  the  mouth  of 
the  Congo,  and  to  punish  the  authors  of  the  destruction  of  the 
English  ship  Geraldine,  and  of  the  massacre  of  her  crew ;  and 
in  the  '  Sailing  Directions  *  for  the  West  Coast  of  Africa,  published 
by  order  of  the  Lords  Commissioners  of  the  Admiralty  of  England, 
there  is  inserted  the  following  caution : — '  The  Missolonges,  a 
tribe  inhabiting  the  creeks  about  Boolambemba  and  Bull  Island, 
are  very  savage,  and  frequently  attack  merchant  vessels  and  boats 
proceeding  up  the  river  without  an  escort  Their  object  is 
plunder,  but  they  do  not  hesitate  to  commit  murder  if  opposed. 
Vessels,  therefore,  proceeding  to  Puerta  da  Lenha  should,  if 
possible,  obtain  the  protection  of  armed  boats  from  any  men-of- 
war  in  the  vicinity.'  Further,  it  must  be  borne  in  mind  that  the 
slave-trade  was  kept  up  on  the  banks  of  the  river  as  late  as  1875, 
when  an  English  expedition  dealt  the  slave-dealing  tribes  what  it 
is  to  be  hoped  may  prove  to  be  a  death-blow  to  their  trade.     On 
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the  bther  hand,  from  'The  Correspondence  respecting  the 
Territory  on  the  West  Coast  of  Africa,  lying  between  5"^  12'  and 
8°  of  south  latitude,  presented  to  the  British  Parliament  in  the 
course  of  the  present  year'  (Africa,  No.  2,  2883),  it  appears  that 
the  trading  factories  on  the  north  bank  of  the  Congo,  with  the 
exception  of  the  English,  are  more  or  less  worked  by  slave 
labour ;  and  the  British  Consul  at  Loanda  reported  to  the  Earl 
of  Derby  that  all  the  houses  on  the  Congo  hold  slaves,  more  or 
less,  and  would  not  hesitate  to  export  them,  if  they  could  find  a 
market  for  them.  If  it  be  assumed  that  *  public  opinion '  on  the 
Congo  has  improved  since  1877  with  regard  to  the  mode  in  which 
the  European  trader  looks  upon  the  native,  it  can  hardly  be 
doubted  that  what  is  wanted  at  the  present  time  is  not  the 
exclusion  of  the  armed  ships  of  all  nations  from  the  waters  of  the 
Congo,  but  rather  the  continual  presence  of  an  armed  ship  of  one 
or  other  of  the  nations  whose  subjects  have  factories  on  its  banks, 
whose  commander  should  be  authorised  to  maintain  an  inter- 
national police  over  the  river,  in  virtue  of  the  Admiralty  Jurisdic- 
tion exercisable  by  all  nations  over  waters  which  are  within  the 
flux  and  reflux  of  the  tide. 

''It  has  been  further  suggested  by  more  than  one  eminent 
authority,  that  if  the  proposal  to  neutralise  the  water  of  the 
Congo  should  prove  to  be  inadmissible  in  the  opinion  of  the 
European  Governments,  an  international  control  over  its  waters 
might  be  established  analogous  to  that  which  the  Great  Powers 
have  concerted  in  respect  of  the  mouths  of  the  Danube.  Portugal, 
however,  might  be  disposed  to  object  to  the  institution  of  an 
International  Commission  for  that  purpose,  as  being  a  derogation 
from  her  asserted  rights  of  Sovereignty  over  the  river  and  its 
headlands ;  but  even  if  Portugal  were  to  agree  to  the  establish- 
ment of  such  an  International  Commission,  it  would  not  be  by 
itself  adequate  to  satisfy  the  present  requirements,  and  much 
less  the  future  requirements  of  the  Congo  River.  A  despatch  of 
Consul  Hopkins,  addressed  in  1877  to  the  Earl  of  Derby,  then 
H.M.  Secretary  of  State  for  Foreign  Aflairs,  concludes  with  the 
following  statement : — 
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"  *  All  the  white  men  in  the  tract  of  country  lying  between  the 
northern  boundary  of  Angola  and  the  southern  boundary  of  the 
Gaboon  consider  there  is  no  law;  they  are  not  responsible  to 
any  Government  for  their  actions,  and  they  do  just  what  they 
please.'  This  despatch  is  dated  from  Loanda,  the  capital  of 
Angola,  and  the  residence  of  the  Governor-General  of  the 
Portuguese  settlements  on  the  West  Coast  of  Africa  to  the  south 
of  the  Congo. — Parliamentary  Paper,  Africa,  No.  2  (1883),  p.  81. 

"  I  have  alluded  to  certain  rights  of  Sovereignty  which  Portugal 
has  asserted  over  the  Congo  River  and  its  headlands,  and  that 
her  pretensions  to  such  Sovereignty  might  create  on  her  part  an 
indisposition  to  assent  to  the  establishment  of  an  International 
Riverain  Commission  over  the  Congo,  analogous  to  that  which 
the  European  Powers  have  concerted  in  the  case  of  the  Danube. 
England,  however,  has  strenuously  contested  and  opposed  the 
pretensions  of  Portugal  to  any  such  Sovereignty,  nor  can  it  be 
successfully  contended  that  England  has  recognised  any  such 
rights  of  Sovereignty  under  the  Treaty  of  Alliance  between 
England  and  Portugal  concluded  at  Rio  de  Janeiro  on  the 
19th  of  February,  1810,  or  under  the  Treaty  for  the  Abolition 
of  Slavery  signed  at  Vienna  on  22nd  of  January,  18 15,  or 
in  the  Additional  Convention  of  July,  181 7,  although  eminent 
Portuguese  authorities  have  contended  for  such  an  interpretation 
of  those  treaties.  It  may  be  admitted,  indeed,  that  Portugal 
under  those  treaties  has  recorded  her  pretensions  to  the  terri- 
tories of  Kabenda  and  Malemba  to  the  north  of  the  Congo,  but 
on  the  other  hand  she  has  placed  on  record  the  fact  that  those 
territories  were  at  that  time  not  in  the  occupation  of  the  Portu- 
guese Crown.  But  it  is  hardly  reasonable  for  Portugal  to  insist, 
in  the  present  day,  upon  rights  of  Sovereignty  over  the  River 
Congo  in  virtue  of  priority  of  discovery  four  centuries  ago,  when 
she  has  virtually  renounced  all  rights  of  Sovereignty  north  of 
Cape  Padron  under  a  declaration  annexed  to  the  Treaty  of 
Pardo,  or,  as  it  is  more  usually  termed,  the  Treaty  of  Madrid 
of  1786,  concluded,  under  the  mediation  of  Spain,  between 
France  and  Portugal.     That  declaration   placed  on  record  the 
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fact  that  Portugal  limited,  at  that  time,  her  assertion  of  rights  of 
Sovereignty  to  the  territory  south  of  the  River  Zaire,  whilst  she 
acknowledged  the  right  of  France,  equally  with  Holland  and 
Great  Britain,  to  trade  freely  with  the  coast  north  of  that  River. 
It  is  worthy  of  note  that  in  that  declaration,  the  right  of  France 
to  trade  with  the  people  of  the  coast  to  the  north  of  the  Congo  is 
contrasted  with  the  liberty  to  trade  with  the  people  of  the  coast 
as  far  south  as  Ambriz  and  Massula,  if  such  liberty  was  enjoyed 
by  the  English  and  the  Dutch.     It  should  be  borne  in  mind,  by 
any  person  who  may  peruse  this  treaty,  of  which  the  text  is  set 
out  in  Marten's  'Recueil  des  Trait^s,'  vol  iv.  p.  104,  that  the 
River  is  there  described  by  its  native  name  of  Zaire,  and  that 
the  term  '  Congo '  is  used  to  signify  the  territory  to  the  south  of 
the  River.    This  remark  may  serve  to  explain  a  passage  in  the 
Treaty  which  is  at  first  sight  obscure,   and  has  embarrassed 
several  persons,  where  it  speaks  of  the  country  '  east-north-east 
of  Congo.'    I  do  not  propose,  on  this  occasion,  to  enter  into  any 
discussion  of  the  claims  of  Portugal  to  Sovereignty  over  the  coast 
to  the  south  of  the  river  Zaire.     England  has  formally  put  on 
record,  in  1846,  her  objection  to  that  claim,  and  has  refused  to 
recognise  any  right  of  absolute  dominion  on  the  part  of  Portugal 
over  the  coast  to  the  north  of  the  port  of  Ambriz,  which  is 
situated  in  7^  52'  south  latitude.     My  object  in  alluding  to  the 
controversy  which  exists  at  the  present  time  as  to  the  pretensions 
of  Portugal  to  exercise  rights  of  Sovereignty  over  the  coast  of 
West  Africa  to  the  northward  of  Ambriz,  has  been  by  no  means 
to  disparage  her  pretensions,  but  rather  to  show  that  they  may 
give  rise  to  diplomatic  difficulties  on  her  part,  if  the  European 
Powers  whose  subjects  are  interested  in  the  navigation  of  the 
Congo  should  be  disposed  to  concert  an  International  Protec- 
torate of  the  River. 

''On  the  other  hand,  the  claims  of  Portugal  to  a  kind  of 
Suzerainty  over  the  south  bank  of  the  Lower  Congo  rest  upon 
other  considerations  than  the  discovery  of  the  mouth  of  the  river 
by  Diogo  Cam  in  1484.  Portugal  appears  to  have  exercised 
from  time  to  time  a  Protectorate  over  the  King  of  Congo,  and 
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latterly  to  have  clothed  her  Protectorate  with  the  character  of 
Suzerainty,  by  exacting  from  the  miniature  King  (Regulo)  at  the 
time  of  his  so-called  coronation,  an  act  of  homage  and  an  oath  of 
fealty  to  the  Crown  of  Portugal.  It  has  been  contended  also 
that  the  Suzerainty  extends  at  the  present  time  over  the  Chiefs  of 
Kabenda  and  Malemba  on  the  coast  to  the  north  of  the  Congo 
River,  by  reason  of  those  chiefs  having  paid  tribute  to  the  King 
of  Congo,  when  he  was  independent  of  Portugal  On  the  other 
hand,  it  may  be  said  that  when  the  King  of  Congo  acknowledged 
himself  to  be  a  vassal  of  the  Crown  of  Portugal,  of  the  first 
occurrence  of  which  fact  there  is  no  certain  record,  he  simply 
placed  his  own  dominions  under  the  Suzerainty  of  the  Crown  of 
Portugal,  and,  by  abdicating  his  independence,  forfeited  his  own 
daim  of  Suzerainty  over  any  neighbouring  chiefs,  who  would  not 
become  the  vassals  of  the  Portuguese  Crown,  unless  they  also  in 
their  turn  did  homage  and  took  the  oath  of  feal^  to  it  Besides, 
there  is  no  doubt  that,  if  Portugal  is  entitled  to  regard  the  King 
of  Congo  as  her  vassal,  his  ancestors  became  vassals  of  the 
Crown  of  Portugal  long  prior  to  the  Treaty  of  Madrid  of  1786; 
but  Portugal  in  that  Treaty  made  no  claim  of  Suzerainty  over 
Kabenda  and  Malemba,  when  she  recognised  the  right  of  France 
and  England  and  Holland  to  trade  freely  with  the  people  of  the 
coast  north  of  the  Congo  River. 

'^The  question  of  an  International  Protectorate  would  be  much 
simplified  if  Portugal  should  be  disposed  to  confine  her  pre- 
tensions to  rights  of  Suzerainty  over  the  territory  immediately 
subject  in  former  days  to  the  King  of  Congo,  as  such  a  right  of 
Suzerainty  would  not  conflict  with  the  treaties  for  the  suppression 
of  the  slave-trade,  which  England  has  concluded  with  the  Chief  of 
Kabenda  and  with  the  various  Chiefs  and  Headmen  of  the  Congo 
River  at  intervals  between  1854  and  1876.*    If  Portugal  had  at 

^  So  recently  as  in  March  1876  Great  Britain  has  concluded  treaties  with 
the  principal  Chie6  holding  authority  on  the  south  bank  of  the  Congo  Riyer, 
for  ^e  abolition  of  the  traffic  in  slaves ;  for  the  prevention  of  human  sacrifices ; 
for  the  encouragement  of  lawful  commerce ;  for  the  protection  of  aU  white 
traders,  more  particularly  British ;  and  for  the  punishment  of  aU  pirates  and 
disturbers  of  the  peace  and  good  order  of  the  River.  Appendix  to  Parlia- 
mentary Paper,  Africa^  No,  2  (1883). 
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such  time  Sovereign  rights  over  both  banks  of  the  River,  those 
treaties  would  be  waste  paper,  but  their  validity  would  not  be 
impeached  by  England's  recognition  of  Portugal's  Suzerainty  over 
Congo  proper.  What  seems  to  be  desirable  under  present 
circumstances  is,  that  the  European  States,  whose  subjects  have 
factories  on  the  banks  of  the  Congo,  should  establish  by  a 
common  concert  an  International  Protectorate  of  the  Lower 
Congo.  Ever  since  the  Congress  of  Vienna  of  1815  proclaimed 
the  liberty  of  the  navigation  of  the  great  arterial  rivers  of  Europe, 
and  at  the  same  time  condemned  the  African  slave-trade  to  a 
slow  but  certain  extinction,  Europe  has  hesitated,  wisely  it  may 
he  said,  to  apply  to  the  great  arterial  rivers  of  Africa  the  same 
principle  of  public  law  which  she  has  successfully  applied  to  the 
Rhine  and  to  the  Danube,  until  the  slave-trade  has  become 
extinct.  The  time  has  now  arrived  when  Europe  may  feel  called 
upon  to  engraft  the  same  principles  of  public  law  upon  the 
institutions  of  a  sister  continent  as  may  have  been  found  to  work 
well  in  Europe.  It  may  be  necessary,  however,  to  supplement 
them  with  certain  fiirther  provisions,  which  the  circumstances  of 
the  Congo  River  render  imperative.  The  organisation  of  the 
native  races  on  the  banks  of  the  Congo  is  still  trib€il^  and 
territorial  Sovereignty,  in  the  sense  in  which  it  has  superseded 
personal  Sovereignty  in  Europe,  is  still  unknown.  Personal 
Sovereignty,  however,  is  recognised  by  the  European  traders  ou 
the  Congo,  and  each  factory  hoists  the  flag  of  the  nation  from 
which  the  trader  holds  himself  to  be  entitled  to  claim  protection, 
if  he  should  be  wronged  by  a  native  chief,  or  by  a  trader  of 
another  European  nationality.  We  have  here  then  an  element  of 
order,  and  it  deserves  the  careful  consideration  of  the  European 
Governments  whether  they  should  not  take  advantage  of  it,  before 
disorder  becomes  rampant  amongst  the  crowds  who  are  sure  to 
throng  before  long,  in  the  interests  of  commerce,  the  channel 
which  leads  into  the  heart  of  Central  Africa.  If  certain  Powers 
should  agree  as  to  the  establishment  of  an  International  Com- 
mission of  the  Congo  River,  after  the  example  of  the  Commission 
of  the  Danube,  they  might  invite  the  other  Powers  to  accede  to 
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it,  and  they  might  safely  advance  a  step  further.  Personal 
Sovereignty,  if  effectively  brought  into  play,  would  be  an  obvious 
remedy  for  the  state  of  *  wrong  and  unlaw '  which  exists  at  present 
on  the  Lower  Congo.  The  same  States,  which  are  disposed  to 
consent  to  an  International  Riverain  Commission,  may  come  to  a 
further  understanding  that  each  State  shall  authorise  its  Com- 
missioner to  exercise  consular  jurisdiction  on  its  behalf  over  the 
subjects  of  the  State  which  he  represents.  The  delivery  of  an 
Exequatur  would  not  be  a  necessary  condition  for  such  ccmsuls 
to  take  upon  themselves  the  exercise  of  their  jurisdiction  over 
their  fellow  subjects,  inasmuch  as  the  raison  (Pitre  of  an  Exequatur 
would  not  exist  where  there  has  been  no  recognition  of  a  terri- 
torial Sovereign,  and  Utit  Judge  consul  is  an  institution  of  an  age 
when  the  theory  of  territorial  Sovereignty  had  not  as  yet  super- 
seded in  Europe  that  of  personal  Sovereignty. 

*'  The  International  organisation  of  the  Middle  and  the  Upper 
Congo  is  a  more  difficult  problem,  inasmuch  as  the  materials  for 
such  an  organisation,  which  are  ready  at  hand  on  the  Lower 
Congo,  do  not  at  present  exist  after  you  ascend  the  River  above 
the  Falls  of  Yellala,  although  France  has  already  evinced  an 
interest  in  the  question  by  acquiring  a  grant  of  land  on  the 
northern  shore  of  Stanley  Pool  for  the  establishment  of  a  French 
station.  We  cannot  but  hope  that  the  friends  of  the  Comiti 
d* Etudes  du  Haut  Congo  have  suffered  Unnecessary  alarm  at  the 
hoisting  of  the  French  flag  over  the  station  of  Brazzaville.  The 
same  flag  floats  over  the  French  factories  on  the  Banana  Peninsula 
and  at  Boma  on  the  Lower  Congo,  and  there  are  no  words  in  the 
Convention  of  the  3rd  of  October,  i88o,*  between  M.  Savagnan 
de  Brazza  on  the  one  part,  and  King  Makoko,  Suzerain  of  the 
Batakes,  and  his  Chiefs  on  the  other  part,  which  imply  anything 

^  This  Conyention  is  distinguishable  from  an  earlier  Convention,  which 
purports  to  have  been  concluded  on  loth  September,  1880,  between  M.  de 
Brazza  and  King  Makoko,  at  Ndao,  under  which  King  Makoko  has  ratified  a 
cession  of  territory  on  the  Lefini  made  by  [a  chief  named]  Ngampey,  for  the 
establishment  of  a  French  factory,  and  has  ceded  to  France  his  hereditary 
rights  of  supremacy  over  it.  Both  Conventions  are  printed  in  the  French 
Jtmmal  Offieid  of  3i'd  December,  1882. 
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more  than  the  cession  to  M.  de  Brazza  of  the  usufruct  of  the 
tenitory,  which  extends  from  the  River  of  Ina  to  Impila,  for  the 
establishment  of  a  French  station  at  Ncouna.  However  this  may 
be,  the  question  to  what  law  the  European  merchants  who 
may  frequent  the  Upper  Waters  of  the  Congo,  and  who  may 
establish  trading  factories  here  and  there  on  its  banks,  shall 
consider  themselves  to  owe  obedience,  and  to  what  magistrates 
they  shall  be  responsible,  awaits  solution.  It  would  be  well, 
indeed,  if  the  Powers  who  may  agree  to  establish  an  International 
Commission  on  the  Lower  Congo,  and  to  empower  their  re- 
spective Commissioners  to  exercise  consular  jurisdiction  over 
their  fellow  citizens  on  the  Lower  Waters  should  extend  the 
personal  jurisdiction  of  their  Consuls  over  their  fellow  citizens  on 
the  Upper  Waters.  Still  further,  it  would  be  much  to  be  desired, 
if  the  same  Powers  should  at  the  commencement  of  their  de- 
liberations agree  to  draw  up  and  sign  a  declaration  of  disinte- 
restedness as  regards  the  Upper  Waters  of  the  Congo.  The 
signature  of  such  a  declaration  was  adopted  for  the  first  time,  as 
a  preliminary  to  an  International  accord,  in  the  Protocol  to  the 
Triple  Treaty  of  London,  of  July  6,  1827,  when  Russia,  France, 
and  Great  Britain  entered  into  an  alliance  to  bring  about  the 
Independence  of  Greece.  It  has  been  frequently  adopted  since 
that  time  by  the  European  Powers  as  a  preliminary  to  their  con- 
ferences for  the  settlement  of  political  difficulties  in  Asia  and  in 
Northern  Africa.  The  experience  of  half  a  century  may  thus  be 
invoked  in  favour  of  such  an  International  Act,  which,  in  the 
present  moment,  would  allay  all  apprehension  of  a  coming 
struggle  amongst  the  European  nationalities  for  the  control  of 
Nature's  highway  into  Central  Africa.  The  authority  of  a  Suze- 
rain Power  is  not  requisite  to  give  validity  to  such  an  anangement 
amongst  the  Christian  Powers.  It  would  be  an  International 
accord  worthy  indeed  of  the  civilization  of  our  epoch,  and  might 
arrest  at  once  the  further  growth  of  any  nascent  difficulty. 

"TRAVERS  TWISS. 

"  Temple,  August  16,  1883." 
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The  Hon.  General  Secretary  next  presented  the  following 
Paper  upon 

The  Neutrality  of  the  Congo, 

Written  by  Mr.  Zaguiri,  of  Liverpool,  at  the  suggestion  of  the 
Liverpool  Chamber  of  Commerce,  and  proposed  that  it  be 
ordered  to  be  printed  in  the  Repoit  of  the  Conference.  This 
proposition  was  adopted. 

"Having  been  invited  by  the  Liverpool  Chamber  of  Com- 
merce to  represent  it  at  the  Conference  to  be  held  at  Milan,  and 
being  prevented  by  business  engagements  from  personally  under- 
taking that  duty,  I  desire  nevertheless  to  present  to  the  Con- 
ference my  views  upon  the  matter  of  the  Neutrality  of  the  River 
Congo.  The  vital  importance  of  this  subject  to  the  material  and 
moral  wel^re  of  the  whole  great  southern  Peninsula  of  Africa  has 
only  been  appreciable  by  Europeans  since  recent  travellers  have 
brought  to  our  knowledge  the  fact  that  this  great  river  opens  a 
waterway  across  the  interior  of  the  Continent  to  much  greater 
length  than  had  hitherto  been  deemed  possible.  It  appears  in  fact 
to  bear  to  South  Africa  pretty  much  the  same  relation  which  the 
great  Mississippi  bears  to  the  Western  States  of  North  America, 
as  the  Ganges  to  the  North  east  and  the  Indus  to  the  North-west 
of  India ;  and,  not  to  mention  the  many  other  great  rivers  of  the 
world,  it  is  to  the  interior  of  South  Africa  what  the  Danube  is  to 
the  East  of  Europe.  It  resembles  this  last-named  river  not  only  in 
the  physical  fact  that  it  is  the  only  means  by  which  the  inhabi- 
tants of  vast  interior  regions  can  send  their  commerce  to  the  sea, 
but  also  in  the  political  circumstance  that  its  mouth  and  its 
opposite  banks  are  claimed  to  be  under  the  control  of  contending 
nationalities,  who  may  possibly  have  interests  conflicting  with 
those  who  desire  to  introduce  commerce,  civilization,  and  the 
Christian  religion  among  the  inhabitants  of  its  upper  course  so 
recently  discovered  and  laid  open  to  European  enterprise.  These 
conflicting  political  claims  and  contending  national  interests 
render  the  subject  a  fit  matter  for  introduction  to  this  Conference, 


(    87    ) 

and  the  Liverpool  Chamber  of  Commerce  have  done  me  the 
honour  to  request  me  to  be  the  exponent  of  their  views,  with  the 
belief  that  my  many  years'  residence  in  the  province  of  Angola,  in 
Ambriz,  and  in  the  Congo  may  qualify  me  to  furnish  information 
and  to  formulate  considerations  which  it  is  well  should  be  made 
public  in  such  a  way  as  the  publication  of  the  proceedings  of  this 
Conference  can  alone  secure. 

''  Until  the  year  1S77  a  point  less  than  two  hundred  miles  from 
the  sea-coast  along  the  course  of  the  River  Congo,  marked  on  the 
maps  as  *  Tucke/s  farthest,  181 6,'  was  the  limit  of  our  knowledge 
of  the  interior  of  the  country  watered  by  this  great  river.  Although 
its  estuary  had  been  discovered  in  the  X5th  century,  and  several 
attempts  had  been  made  since  to  penetrate  the  mysteries  of  its 
upper  course,  they  had  all  been  unsuccessful  But  in  September 
1877  tidings  were  brought  to  England  that  Mr.  Henry  M.  Stanley, 
startmg  from  Zanzibar  on  the  East  Coast,  had  travelled  quite 
across  the  Continent  down  the  course  of  this  river,  and  proved  it 
to  be  the  same  stream  as  the  Lualaba,  which  had  puzzled  all 
the  geographers,  and  near  the  source  of  which  the  great  Dr. 
Lfivingstone  had  died.  The  news  of  Livingstone's  and  Stanley's 
discoveries  led  to  the  formation,  under  Belgian  auspices,  of  two 
societies  for  the  further  exploration  of  Africa,  and  the  develop- 
ment of  its  resources.  The  first,  under  the  presidency  of  the 
King  of  the  Belgians,  was  entitled  '  L' Association  Internationale 
Afncaine,'  and  has  received  a  great  amount  of  support  from  most 
of  the  civilized  nations  of  Europe.  It  commenced  its  operations 
from  Zanzibar  on  the  East  Coast,  and  directs  its  explorations 
towards  the  Atlantic.  Its  tale  of  five  years'  labours  closely 
resembles  a  martyrology,  but  it  is  still  courageously  pursuing  its 
course,  and  has  already  established  durable  monuments  to  its 
civilizing  influence  on  the  interior  of  Africa.  The  other  association, 
entitled  'Le  Comit^  d'Etudes  du  Haut-Congo,'  was  formed  at. 
Brussels,  35th  November,  1878,  with  a  capital  of  1,000,000  francs, 
and,  starting  from  the  mouth  of  the  Congo,  is  working  westward  to 
meet  the  agents  of  the  other  society.  It  seeks  to  determine  the 
practicability  of  establishing  regular  communication  between  the 
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Lower  Congo  and  upper  courses  of  that  river,  and  to  open  a 
market  in  that  region  for  European  productions  among  tribes 
hitherto  unknown  to  trade.  In  the  course  of  these  efforts  it 
also  directs  its  attention  to  the  scientific  possibility  of  opening  a 
way  to  avoid  the  cataracts  and  falls  which  interrupt  the  naviga- 
tion of  the  river  for  nearly  200  miles,  and  thereby  render  the 
whole  interior  of  equatorial  Africa  accessible  by  its  mighty  water- 
way. That  this  will  be  ultimately  effected,  though  lives  may  be 
lost  and  treasure  lavished  in  the  effort,  no  one  who  knows  the 
indomitable  perseverance  of  the  nations  of  Central  and  Western 
Europe  can  doubt  At  the  present  moment  four  steamers  of  the 
International  Association  are  afloat  on  the  River  Congo,  three 
below  the  cataracts,  and  one  launched  on  the  waters  of  Stanley 
Pool  above  them,  which  has  an  open  course  before  it  of  940  miles, 
leading  into  the  very  heart  of  the  African  Continent  The 
London  Baptist  Missionary  Society  has  followed  closely  in  the 
track,  and  in  some  respects  advanced  beyond  the  explorers,  and 
its  agent,  the  Rev.  Mr.  Comber,  has  furnished  to  the  Geographical 
Society  of  London  scientific  information  of  the  highest  value. 
There  has  also  been  an  English  company  established  in  Liverpool 
for  the  purposes  of  working  the  Congo  trade.  This  company  is 
the  Congo  and  Central  African  Company,  Limited ;  but  it  would 
be  out  of  place  in  this  paper  to  enumerate  all  the  efforts  at 
opening  up  the  Congo  which  have  taken  place  during  the  past 
five  years.  More  than  fifty  agents,  all  Europeans^  are  at 
present  on  the  Congo,  prosecuting  the  development  of  its  upper 
course,  and  this  fact  will  alone  suffice  to  show  the  great  import- 
ance at  present  attaching  to  it  Mons.  de  Brazza,  who  was  en- 
gaged by  the  French  Committee  of  the  International  Association 
in  1879,  conceived  it  to  be  his  duty,  going  outside  the  character 
of  a  scientific  and  commercial  explorer,  to  hoist  the  French  flag  in 
two  of  the  stations — Franceville  and  Brazzaville — founded  by  him, 
and  to  claim  jurisdiction  in  the  name  of  the  French  Republic 
over  some  of  the  districts  on  the  north  of  Stanley  Pool  and  its 
vicinity.  The  complications  and  disturbances  which  may  arise 
hereafter  out  of  this  claim  to  precedence  by  one  nation  over 
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Others  who  have  taken  an  equal  share  in  the  work  of  discovery 
it  would  be  premature  to  discuss  yet ;  I  therefore  confine  myself 
to  a  discussion  of  the  claims  set  up  by  Portugal  to  jurisdiction 
over  the  mouth  of  the  river. 

**  The   claims  of  Portugal  to  paramount    authority  over  the 
estuary  of  the  Congo  have  been  set  forth  in  several  works.     The 
first  was  a  pamphlet,  not  translated  into  English,  but  printed  in 
Portuguese  and  French  at  the  National  Press  at  Lisbon,  entitled 
'  Faits  et  Considerations  relatifs  aux  Droits  du  Portugal  sur  les 
Territoires  de  Molembo,  de  Cabinde,  et  d'Ambriz,  et  autres  lieux 
de  la  Cdte  occidentale  d'Afrique,  situ^e  entre  le  5me  degrd 
13  minutes  et  le  8me  degr^  de  latitude  austral.     Par  le  Vicomte 
de  Sa  Bandeira — Lisbonne:  Imprimerie  Nationale,  1855.'    The 
next,  translated  from  the  original  Portuguese  of  Viscount  de 
Santarem,  into  English  and  published  in  London  in  1856,  was 
entitled  *  A  Statement  of  Facts — Provbg  the  right  of  the  Crown 
of  Portugal  to  the  territories  situated  on  the  Western  coast  of 
Africa,  between  the  5th,  12th,  and  8th  degrees  of  south  latitude, 
consequently,    to    the    territories    of  Molembo,  Cabinda,    and 
Ambriz.'      These    two    works    were    intended    to    justify    the 
.  occupation  of  Ambriz  in  1856.     A  third  work  has  appeared  in 
London  during  the  present  year,  namely  'Portugal  and    the 
Congo — B.  statement  prepared  by  the  African  Committee  of  the 
Lisbon  Geographical  Society ;  Luciano  Cordeiro,  Recording  Sec- 
retary :  London,  Stanford,    1883.'    This  work  professes  to  put 
Englishmen,  who  are  said  to  be  misled  and  misinformed  upon  the 
question,  in  full  possession  of  the  facts  of  the  case  as  relating  to 
the  present  pretensions  of  Portugal.     These  three  pamphlets  are 
pretty  much  like  each  other,  travelling  over  the  same  ground  and 
reproducing  the  same  arguments  of  which  the  basis  was  first  laid 
down  in  a  work  published  at  Paris  in  1843,  entitled  '  Recherches 
sur  la  priority  de  la  d^ouverte  des  pays  situds  sur  la  C6te 
occidentale  d'Afrique.     Par  le  Vicomte  de  Santarem.' 
"  The  grounds  of  claim  set  forth  are : — 
I,  Priority  of  Discovery. 
IL  Actual  Possession  of  the  Territories. 
IIL  The  Rights  derived  from  Treaties. 
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"  Under  the  first  head,  Priority  of  Discovery,  the  Portuguese 
recount  the  undoubted  facts  of  history,  namely,  that  thdr  nation 
fitted  out  the  earliest  expeditions  of  discovery  along  the  African 
coast  so  far  back  as  the  year  1464,  sailings  as  their  poet 
Camoens  says,  '  where  no  keel  had  ever  ploughed'  They  also 
recount,  and  truly,  that  at  last  one  of  the  explorers,  Diogo  Cam, 
expressly  commissioned  by  royal  edict  of  the  14th  April,  1484, 
to  discover  new  territories,  entered  the  Congo ;  and  in  i486 
raised  three  monuments  to  commemorate  his  discovery  and  as  a 
mark  of  sovereignty.  The  first  of  these  Congo  monuments 
raised  at  the  Ponta  do  Padrfto  was  destroyed  by  the  Dutch  in  the 
17  th  century,  and  re-erected  by  order  of  the  Portuguese  Govern- 
ment in  1858.  The  second  was  set  up  at  Cape  Santa  Maria  and 
the  third  at  Cape  Negro. 

^*  In  his  two  voyages  to  the  Congo,  the  Portuguese  allege  that 
Diogo  Cam  established  relations  with  a  native  chief,  which  were 
soon  extended  to  the  King  of  Congo,  who  ruled,  either  directly 
or  as  suzerain,  over  the  coast  from  Loango  inclusive  to  Cape 
Negro. 

''On  the  29th  March,  1491,  a  large  Portuguese  expedition, 
under  the  command  of  Ruz*de-Sou2a,  composed  of  missionaries, 
workmen,  and,  agriculturists  was  sent  out  by  the  government  of 
Portugal  This  expedition  entered  the  royal  M'bazi  or  Banza 
now  called  San  Salvador. 

"  Now  the  claim  to  sovereignty  from  the  mere  fact  of  having 
first  seen  the  countiy,  and  of  claiming  unlimited  jurisdiction  over 
the  interior  from  having  been  the  first  to  set  foot  upon  its  shores 
is  a  principle  which,  however  it  might  have  been  admitted  in  the 
15th  or  1 6th  century,  will  hardly  be  recognised  by  international 
law  in  the  present  day.  It  is  based  upon  an  assumption  that  the 
aborigines  are  without  legal  rights,  and  that  if  a  European  sets  foot 
upon  their  land,  their  sovereignty  and  power  of  disposing  of  them- 
selves is  ipso  facto  lost  As  a  recent  writer  on  the  subject  well 
says, '  If  it  suffices  for  the  establishment  of  the  sovereignty  of  a 
state  over  coasts,  provinces,  or  kingdoms,  that  armed  bands  bearing 
flags  should  have  traversed  them  at  different  epochs;  that  indivi- 
duals of  the  nation  should  have  resided  there  as  merchants  or 
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missionaries ;  that  it  should  have  erected  monumental  stones  or 
hoisted  standards;  if  it  even  suffices  that  a  sailor  should  have 
seen  them  from  his  ship,  or  that  a  traveller  should  have  discovered 
them  from  some  mountain,  animo  dominii^  with  the  intention  or 
the  desire  of  taking  possession  of  them ;  if  even  the  ruins  of  sub- 
verted authority  are  still  legal  titles,  then  all  international 
relations  fall  into  a  state  of  uncertainty  and  chaos,  and  there  does 
not  exist,  especially  in  Africa,  a  strip  of  territory  which  may  not 
be  claimed  by  five  or  six  masters/ 

"  I  submit,  and  I  think  this  Conference  will  sustain  me,  that  a 
claim  in  virtue  of  first  discovery  of  a  country  can  only  be  valid 
when  there  are  added  thereto  either  {a)  occupation  in  which  the 
Power  assumes  the  actual  duties  and  functions  of  government ; 
(b)  a  durable  conquest ;  or  {c)  a  legal  and  recognised  agreement 
with  the  native  inhabitants. 

*'  Now  in  all  the  documents  set  forth  by  Portuguese  authorities 
there  is  no  allegation  either  of  a  conquest  or  of  any  definite 
agreement  with  the  natives.  It  is  alleged,  indeed,  the  expedition 
of  1 49 1  was  sent  at  the  request  of  the  natives,  but  if  this  be 
granted,  it  does  not  amount  to  a  cession  of  their  country  by 
.  natives.  On  this  point  the  words  of  Vattel  are  clear  and  precise. 
He  says, '  It  is  a  moot  point  whether  a  nation,  by  simply  taking 
possession,  may  appropriate  countries  which  she  does  not  actually 
occupy,  thus  reserving  to  herself  far  more  than  she  is  capable  of 
populating  and  cultivating.  It  is  evident  that  such  a  pretension 
is  contrary  to  all  natural  laws,  and  is  opposed  to  the  scheme  of 
nature,  for  the  latter,  in  appropriating  the  earth  to  the  use  of 
mankind  in  general,  only  assigns  to  each  individual  people  the 
right  of  appropriating  land  to  itself,  according  to  the  use  which  it 
can  make  of  that  land,  *  and  not  in  order  to  prevent  others  from 
deriving  benefit  from  it.* 

"  But  the  Portuguese  allege  that  they  not  only  were  the  first 
discoverers,  but  that  they  followed  up  their  alleged  acquisition  of 
the  territory  by  opening  up  a  path  for  commerce,  where,  as  they 
say,  '  other  nations  followed  in  their  footsteps  many  centuries 
later,  trading  on  the  prestige  of  their  name,  and  taking  advantage 
of  the  information  which  they  had  acquired' 
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"  These  assertions  are  contrary  to  the  facts  of  history.    Accord- 
ing to  their  own  account,  the  trade  was  in  those  days  kept  as  a 
monopoly  in  the  hands  of  the  persons  to  whom  the  Crown  of 
Portugal  had  conceded  rights  of  trading  in  the  countiy ;  foreigners 
were  excluded  from  the  countiy,  and  its  interior  was  kept  secret 
among  the  Portuguese  themselves.     There  is  no  record  of  any 
benefit  which  the  Portuguese  conferred  upon  the  natives.    A 
hundred  years  after  their  arrival  in  the  Congo,  the  Capuchin 
missionaiy,  Duarte  Lopez,  visited  the  country,  and  his  descrip- 
tion of  it,  full  of  fables  and  legends,  was  published  at  Rome  in 
1 59 1.     Sam  Purchas,  an  £nglishman|  about  the  same  time  gave 
an  account  of  the  country  in  the   Dutch  language,  which  was 
printed  at  Amsterdam ;  and  Battel,  another  Englishman,  in  the 
Portuguese  service,  also  related  his  voyages  and  adventures.   'After 
tliis' — quoting  a  recent  writer  once  again — ^^  there  is  nothing 
further,  not  a  book  nor  a  map,  until  the  voys^es  of  Tuckey  and 
Livingstone  (two  Englishmen),  of  Ladislas  Magyar  (a  Hungarian), 
and  of  Tams  and  Bastian   (two  Germans).      The  Portuguese 
cannot  cite  in  this  respect  the  purely  commercial  journeys  of  the 
Pombeiros  (1808),  of  Rodriguez  Graga  (1843),  <>'  even  of  Silva 
Porto  (1853),  which  were  undertaken  at  haphazard,  solely  with  a 
view  to  mercantile  speculation,  and  without  any  scientific  or 
political  results.     Charles  Ritter,  the  renovater  of  geographical 
science,  asserts  that  at  the  time  he  wrote  (1882),  scarcely  any- 
thing was  being  done  on  the  Western  Coast  of  Afiica,  occupied 
for  three  centuries  by  the  Portuguese,  and  that  the  latter  knew 
nothing  of  the  country  beyond  the  actual  coast'    And  from  the 
slight  imperfect  information  he  was  able  to  get  from  the  Portu- 
guese, this  particular  country  is  a  blot  upon  his  otherwise  most 
learned  and  complete  work. 

"  The  very  first  Portuguese  works  upon  the  country  are  those 
of  Capello  and  Ivens  and  Major  Serpa  Pinto,  who  undertook  an 
expedition  into  the  country  after^  but  not  before^  the  results 
of  Livingstone  and  Stanley's  researches  had  called  attention 
to  it 

"  On  the  point  of  Portuguese  actual  possession  of  the  territory 
much  has  been  naturally  said  before.     The  Portuguese  claim  that 
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the  Kings  of  Congo  have  been  their  vassals  since  1491.  But  in 
1784  the  Portuguese  Secretary  of  State,  Martino  de  Mello  Castro, 
in  a  despatch  dated  March  8th,  acknowledges  that  Portuguese 
missionaries  had  encountered  great  difficulties  in  an  endeavour  to 
penetrate  to  the  capital,  San  Salvador,  and  it  is  certain  that  after 
their  attempt  the  town  was  not  visited  by  any  European  until 
1857,  when  Dr.  Bastian  reported  that  he  found  no  trace  of 
Portuguese  authority  or  dominion*  In  1870  Monteiro  visited 
Bembe  while  it  was  occupied  by  the  Portuguese.  There  he  met 
the  King  of  Congo,  whom  he  describes  as  a  poor  negro,  almost 
naked,  and  without  education  or  power ;  and  Lieutenant  Grandy, 
in  reports  to  the  Royal  Geographical  Society  of  London,  states 
that  in  1873  he  saw  the  Portuguese  driven  even  out  of  Bembic, 
which  was  the  most  northern  point  they  had  occupied  in  those 
regions.  The  English  missionaries.  Comber,  Crudginston,  and 
Bemtey,  were  at  San  Salvador  in  1878,  and  report  that  ^they  saw 
no  sign  of  Portuguese  authority.  The  Congo  had  its  own  national 
flag,  deep  blue,  with  a  gold  star  in  the  centre.'  And  Ritter,  the 
eminent  geographer,  writes,  in  1874,  '  The  King  of  Congo  has 
long  been  completely  independent  of  Portugal' 

**  In  my  opinion,  the  day  which  sees  the  Congo  in  the  hands  of 
any  nation  which  will  impose  any  restrictive  duties,  taxes,  &c., 
will  also  witness  the  first  step  in  the  decline  of  the  country's 
prosperity.  At  present  the  river  is  perfectly  free,  and  the  trade  in 
consequence  is  developing  as  rapidly  as  the  most  sanguine  could 
expect,  but  in  the  hands  of  any  specific  nation  who  would  impose 
duties,  and  otherwise  put  obstacles  in  the  way  of  trade,  the  days 
of  the  now  famous  river  Congo  would  be  numbered.  What 
is  wanted  is  freedom — perfect  freedom — as  regards  both  the 
navigation  of  the  waters  and  the  import  of  goods.  No  gatekeeper 
is  needed,  with  its  concomitant  of  tolls,  &c.  From  the  river's 
mouth  to  its  very  source  should  be  left  open  to  all  comers, 
irrespective  of  creed  or  nationality.  Any  duties,  however  small, 
would  operate  most  injuriously  on  a  trade  which  is  practically  in 
its  infancy,  and  would  cripple  a  country  which  is  now  full  of 
promise.     It  has  been  stated  that  the  natives  themselves  desire  a 
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protectorate,  but  this  is  a  fallacious  argument,  and  one  which  my 
own  personal  experience  enables  me  to  nullify.  Those  of  the 
natives  who  are  qualified  to  give  an  opinion  would  resist,  to  the 
utmost  of  their  power,  any  attempt  at  annexation.  Besides,  the 
English  interests  involved  outweigh,  to  a  very  large  extent,  all 
others. 

^*The  exports  and  imports  by  the  Congo  steamers  arriving 
at  and  sailing  from  Liverpool  are  a  sufficient  indication  of  this  fact 
The  traders  and  natives  have  had  veiy  sad  experience  of  annexa- 
tion in  the  very  territory  which  is  contiguous  to  the  Congo. 
Gaboon,  in  the  hands  of  the  French,  has  undoubtedly  seen  its 
best  days,  and  is  how  wallowing  under  restrictions  which  the 
caprice  of  the  French  authorities  has  imposed.  The  English 
traders  are  now  there  really  on  sufferance,  and  it  is  not  at  all 
unlikely  that  the  next  step  taken  by  the  French  will  practically 
have  the  effect  of  closing  up  the  English  houses  altogether.  The 
American  Mission  Schools  have  been  closed  by  the  Commandant 
of  Gaboon,  who  has  also  forbidden  the  teaching  of  any  other  than 
the  French  language.  This  is  a  little  of  the  French  rule,  and  the 
Portuguese  is,  I  regret  to  say,  even  worse.  The  trade  of  Angola, 
under  the  Portuguese  jurisdiction,  has  long  since  departed, 
leaving  little  trace  of  its  former  glory. 

"What  business  there  is^  either  in  Angola  or  the  adjacent 
Portuguese  territorities,  is  carried  on  almost  exclusively  by  Portu- 
guese merchants  between  there  and  Portugal  This  is  due 
entirely  to  the  protective,  and  at  the  same  time  prohibitive,  duties. 
Another  important  fact  which  operates  most  injuriously  on 
Englishmen  or  other  foreigners,  is  that  goods  conveyed  in  English 
ships  to  the  Portuguese  settlements  are  subject  to  duties  30  per 
cent  more  than  if  the  same  goods  were  carried  into  the  colony 
by  Portuguese  vessels. 

"  I  have  endeavoured  to  place  before  you  the  facts  of  the  case 
as  they  have  come  under  my  notice.  My  desire  is  to  deal 
impartially  with  the  matter,  but  at  the  same  time  to  lose  sight  of 
nothing  which,  in  my  humble  opinion,  would  inflict  ruin  on  the 
country.     If  1  am  considered  unduly  vehement  in  my  criticism,  I 
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trust  that  my  anxiety  for  the  country's  welfare  will  afford  me  an 
excuse.  There  is,  however,  one  thing  which  is  patent  to  my 
mind,  and  that  is,  if  any  Government  which  advocates  a  pro- 
tective principle  is  placed  in  possession  of  the  Congo,  the  back- 
bone of  her  prosperity  will  be  broken ;  her  freedom,  which  is  the 
mainspring  of  all  her  enterprise  and  energy,  will  have  departed, 
and  her  fertile  resources  will  forcibly  remain  dormant .  Neutrality 
is  necessary.  It  is  the  essence  of  the  Congo's  prosperity,  and 
without  it  she  is  lost" 

A  discussion  upon  the  subject  of  Sir  Travers  Twiss's  paper 
was  commenced  by  Professor  Pierantoni,  who  considered  that  the 
Conference  was  not  competent  to  decide  such  questions  as  the 
protectorate  of  the  Congo,  that  the  case  of  the  Danube  did  not 
present  much  analogy,  and  that  an  International  Commission  was 
unnecessary.  He  desired  that  the  Conference  should  not  come 
to  any  conclusion  upon  the  subject 

Mr.  C.  H.  Allen,  Secretary  of  the  Anti-Slavery  Society,  London, 
supported  Sir  Travers  Twiss  as  follows : — 

''  As  the  oi&cial  representative  at  this  honourable  Congress  of 
the  well-known  and  long  established  British  and  Foreign  Anti- 
Slavery  Society,  I  have  to  express  my  great  satisfaction  that  the 
question  of  the  intemarionalisation  of  the  Congo  River  has  been 
brought  prominently  before  the  notice  of  the  Congress  by  its  able 
president 

"  The  importance  of  the  subject  was  recognised  by  the  Anti- 
Slavery  Society  early  in  the  present  year,  when  the  pretensions  of 
Portugal  to  the  exclusive  control  of  the  whole  mouth  of  the  Congo 
were  first  brought  into  public  notice. 

"  At  that  time  there  was  great  danger  that  the  English  Govern- 
ment would  not  set  its  ^e  so  strongly  against  the  recognition  of 
these  claims  as  had  formerly  been  done  by  Lord  Palmerston  when 
he  occupied  the  position  of  Prime  Minister. 

''  The  Society  felt  certain  that  if  Portugal  were  allowed  to  exer- 
cise control  over  the  entire  territory  claimed  by  her  on  the  pretence 
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of  former  discoveries,  made  several  centuries  ago,  not  only  would 
that  great  river  be  closed  to  legitimate  commerce,  except  so  far  as 
it  was  permitted  by  Portugal,  but  a  great  blow  would  be  struck  at 
the  efforts  now  being  made  by  the  International  Association,  under 
the  auspices  of  the  King  of  the  Belgians,  for  the  civilisation  of  the 
vast  regions  of  Central  Africa  and  for  the  suppression  of  the 
slave-trade.  Therefore  the  Anti-Slavery  Society,  in  concert  with 
Chambers  of  Commerce,  took  all  legitimate  steps  to  oppose  the 
recognition  of  the  claims  of  Portugal. 

"An  interesting  debate  in  the  British  House  of  Commons 
resulted  in  the  postponement  of  any  recognition  on  the  part  of 
England  of  the  claims  of  Portugal,  whilst  at  the  same  time  a  strong 
opinion  was  expressed  by  Mr.  Forster  and  other  Members  of  Par- 
liament that  the  internationalisation  of  the  Congo,  in  some  form 
analogous  to  that  of  the  Danube,  should  be  arranged  by  all  the 
Powers  of  Europe  who  were  in  any  way  interested  in  the  com- 
merce of  the  vast  region  of  Africa  watered  by  that  river,  and  in  the 
introduction  of  the  blessings  of  civilization  and  the  suppression  of 
the  desolating  scourge  of  the  slave-trade. 

"  This  proposal  of  internationalisation,  so  ably  advocated  by  Sir 
Travers  Twiss,  I  now  beg  most  heartily  to  support  on  behalf  of 
the  Society  which  I  have  the  honour  to  represent" 

Senhor  Joaquim  Nabuco  agreed  with  Professor  Pierantoni, 
considering  that  the  question  was  beyond  the  competence  of  the 
Conference,  and  was  more  appropriate  to  a  diplomatic  congress. 

Mr.  J.  G.  Alexander,  LL.B.,  of  London,  next  spoke  in  sup- 
port of  the  suggestions  of  Sir  Travers  Twiss,  and  concluded  by 
moving  a  resolution  in  the  following  terms  : — 

**  This  Association  expresses  the  desire  that  the  States  which 
have  subjects  established  on  the  Congo  should  unite 
to  form  an  international  commission  for  the  regulation  of 
the  Congo,  to  which  the  other  States  should  be  subsequently 
invited  to  adhere,  which  commission  should  be  charged 
with  the  preservation  of  order,  and  the   suppression   of 
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piracy  and  the  slave-trade  on  the  Congo,  whilst  its  in* 
dividual  members  should  exercise  consular  jurisdiction  over 
their  respective  subjects  settled  on  that  river." 

After  some  further  debate.  Professor  Pierantoni  proposed  as 
an  amendment : — 

"That  the  subject  be  deferred  until  next  year  for  further  study." 

This  was  seconded  by  Senhor  Nabuco,  put  to  the  vote,  and 
carried  by  a  majority  of  eight,  the  numbers  being  17  to  9. 

A  vote  of  thanks  being  proposed  by  Professor  Pierantoni  to 
Sir  Travers  Twiss  for  his  able  and  valuable  paper,  was  carried 
by  acclamation. 

Slavery  and  the  Slave- Trade. 

Sir  Travsrs  Twiss  having  resumed  the  chair,  Senhor  Nabuco, 
President  of  the  Brazilian  Anti-Slavery  Society,  read  the  following 
paper  upon  "  Slavery  and  the  Slave  Tirade  "  : — 

"  Messieurs, — Je  ne  doute  pas  que  les  propositions  que  je  vais 
avoir  llionneur  de  vous  soumettre  ne  rencontrent  parmi  vous  une 
approbation  unanime,  la  meilleure  preuve,  dans  une  reunion 
comme  celle-ci,  que  les  principes  qu'elles  ^tablissent  sont  bien  pr^s 
d'appartenir  au  droit  intemationaL  Ces  propositions  ont  rapport 
k  la  traite  des  noirs  et  k  I'esclavage.  Quant  k  la  traite,  je  ne  fais 
que  renouveler  Tanctenne  demande  du  droit  international — qu'elle 
soit  assimil^  k  la  piraterie.  Quant  k  I'esdavage,  je  pr^nte  une 
s^e  de  resolutions  qui  me  sernblent  6tre  la  sanction  pratique  du 
principe  de  la  liberty  personnelle,  dans  la  mesure,  malheureuse- 
ment  trop  bom^  o\x  chaque  ^tat  peut  le  prot^ger  hors  de  son 
territoire.  C'est  ce  mdme  principe  que  Bluntschli  a  essay^  de 
garantir,  dans  son  livre  :  Le  Drcnt  InterruxHanal  Codifit^  au  moyen 
des  quatre  articles  suivants : 

"  !•  *  II  n'y  a  pas  de  propri^ttf  de  Thomme  sur  Thomme.  Tout 
homme  est  une  personne,  c'est-k-dire  un  6tre  capable  d'acqu^rir  pt 
de  possdder  des  droits.' 

H 
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«'  2®  '  Le  droit  international  ne  reconnatt  k  aucun  ^tat  et  k 
aucun  paiticulier  le  droit  d'avoir  des  esclaves.' 

<<  3''  '  Les  esclaves  Strangers  deviennent  libres  de  plein  droit  en 
mettant  le  pied  sur  le  sol  d'un  l&tat  libre,  et  I'^tat  qui  les  re9oit 
est  tenu  de  faire  respecter  leur  libertd' 

«  4«  <  Le  commerce  des  esclaves  et  les  marches  d'esclaves  ne  sont 
tol^r^s  nulle  part  .  Les  ^tats  civilis^  ont  le  droit  et  le  devoir  de 
hiter  le  renversement  de  ces  abus  partout  ob  ils  se  rencontrent** 

"  Za  Traile  des  Noirs, 

"  Le  mdmoire  de  notre  savant  confr^  M.  Joseph  G.  Alexander, 
de  Londres,  vous  a  M,  distribud.t  II  prdsente,  d'une  fa^on  lucide, 
les  faits  principaux  de  cette  cause  qui  fut  soumise  k  la  diplomatic 
europdenne,  il  y  a  dtfjk  soixante  ans,  au  Congrfes  de  Vienne,  oh 
I'Angleterre,  k  son  honneur,  lutta  pour  la  protection  et  la  defense 
des  Afiricains  avec  la  m£me  tdnacitd  et  le  rodme  int^rfit  que  les 
autres  puissances  montraient  k  la  rectification  de  leurs  fixmtitees. 
A  ce  Congite  le  repr^sentant  du  Portugal  se  refusa  k  voir  dans  la 
ii^pression  de  la  traite  des  n^es  une  question  de  droit  public^  mais 
la  resistance  de  la  p6iinsule  ib^ique  au  ddsir  des  grandes  puis- 
sances partait  d'un  int^rfit  local  plutdt  que  d'une  diffirence  sincbe 
de  vues  sur  la  morality  de  la  traite. 

"  Un  historien  anonyme  du  Congibs,  &:rivant  quelques  ann^es 
apr^  i3i5,  relevait  ddjk  Taigument  du  Comte  de  Palmella  avec 
cette  remarque,  qui  montre  le  progi^  des  id^s  d'alors.  'Si 
I'abolition  immediate  et  absolue  de  la  traite  fut  d^battue  avec 
beaucoup  de  sagesse  par  Lord  Castlereagh,  il  lui  fut  oppos^  de 
la  part  de  TEspagne  et  du  Portugal  des  arguments  tr^s^eux 
en  faveur  de  I'abolition  graduelle.  Ndanmoins,  au  nombre  de 
ces  arguments  on  ne  pent  admettre  celui  d'aprfes  lequel  ces 
deux  puissances  pr^tendaient  n'envisager  la  tiaite  que  comme  un 
objet  d'administration  int^rieure.     L'intervention  mod^rfe  pour  le 

•  Le  Droit  International  CodiJU^  trad.  Lardy,  2me  Edition,  §§  360-363. 
t  The  paper  here  referred  to  will  be  found  in  the  Report  of  the  London 
Conference,  1879,  p.  224. 
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bonheur    d'une    portion    consid&uble    du  genre  humain   sera 
toujours  l^time.'* 

**  Heureusement  nous  n'en  tommes  plus  aujourd'hui  k  discuter 
la  question  oh  les  pl^nipotentiaires  de  I'Espagne  et  du  Portugal 
firent  briller  k  Vienne  leurs  talents  diplomatiques,  ni  le  droit  in- 
yoqud  par  les  nations  engages  dans  la  traite  de  la  r^ler  comme 
une  affaine  commerciale  quelconque.  L'Atlantique  a  cess^  d'etre 
sillonn^  par  les  vaisseaux  n^giiers  avec  leurs  cargaisons  humaines 
i  ddivrer  aux  d^ts  du  Br&il  et  des  Antilles.  La  traite  n'est  plus 
d^fendue  par  personne ;  aucune  voix  ne  demande  qu'on  ait  des 
managements  enters  elle ;  elle  a  6x6  ddclar^  acte  de  piraterie  par 
plusieurs  nations,  et  tout  ce  qu'il  reste  k  faire,  c'est  de  fondre  ces 
dfelarations  isol^s  dans  un  acte  international 

''Nous  ne  demandons  pas  que  la  traite  si^appelle  d^rmais 
piraterie;  mais  qu'dle  devienne  un  crime  du  droit  des  gens, 
entrainant,  sinon  toutes,  quelques-unes  des  cons^uences  de  la 
piraterie,  et  soumis  k  la  poursuite  du  mcmde  civilis^. 

'*  Un  s^rieux  obstacle,  comme  vous  le  savez,  a  surgi  chaque  fois 
qu'on  a  voulu  assimiler  la  traite  It  la  piraterie;  mais  les  crainte^ 
que  le  droit  de  visite  a  soulev^s  seraient  aujourd'hui  presque 
ftttiles.  Aucune  nation  ne  voudrait  encourir  la  responsabilitd 
d'entraver  la  navigation  en  abusant  d'un  droit  qui  lui  Hit  accord^, 
sous  la  condition  de  rfeiprocit^,  pour  la  suppression  du  commerce 
des  esclaves.  Cela  serait  trop  odieux;  le  brigandage  n'est  pas 
une  conjecture  raisonnable  dans  les  rapports  des  nations  qui 
maintiennent  le  droit  des  gens  modeme  avec  toutes  ses  conquStes 
humanitaires.  Mais,  de  tous  les  £tats  en  question,  celui  dont  il 
y  aurait  moins  k  craindre,  en  fait  d'abus  de  cette  nature,  c'est 
prfeisdment  celui  qui  a  le  plus  k  coeur  i'extinction  complete  de 
la  traite,  c'est-k-dire  I'Angleterre,  parce  que,  de  toutes  les  nations, 
c'est  elle  qui  aurait  le  plus  k  soufTitr  si  quelque  restriction  s^rieuse 
ftait  faite  aux  immunity  et  privileges  dont  jouissent  les  navires 
en  pleine  mer. 

'*  Heureusement  la  tendance  aujourd'hui  est  k  abandonner  le  droit 

•  Histaire  du  Cangrh  de  Vienne^  par  Tauteur  de  VHistoire  de  la  Diplomatie 
Frattfaise, 
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des  prises  maritimes  et  k  completer  ainsi  rceuvre  da  Congite  de 
Paris,  qui  a  aboli  la  course.  Or,  ce  n'est  pas  quand  les  nations  se 
montrent  dispose  k  renoncer  k  une  des  ressources  de  I'^tat  de 
guerre  reconnues  Mgidmes  jusqu'ici,  comme  le  droit  des  prises, 
qu'on  pent  craindre  qu'elles  fassent  du  droit  de  visite,  pendant  la 
paixi  un  usage  contraire  k  Fint^rdt  de  la  libre  navigation. 
Bluntschli,  que  je  prends  pour  guide  dans  tout  ce  que  j'ai  I'hon- 
neur  de  vous  proposer,  a  exprim^  cette  conviction  que  nous  par- 
tageons  tons :  ^  II  me  paratt  que  le  droit  r^proque  de  visiter  les 
navires  soup9onn&  de  porter  un  &ux  pavilion  et  de  se  livrer  au 
transport  d'esclaves  n'offre  aucun  danger  pour  la  navigation 
honndte,  si  ce  droit  est  exeic^  avec  des  formes  protectrices  et  si 
la  repression  des  abus  est  assur^/*  Le  droit  international  a  eu 
k  r^udre  des  problbmes  bien  autrement  diffidles,  et  3  y  a  nfussL 

''Je  suis  cependant  convaincu  que,  si  le  droit  commun  de 
rhumanit^  n'a  pas  encore  assimil^  la  traite  k  la  piraterie,  c'est 
moins  k  cause  de  ce  reste  de  susceptibility  nationale  qui  se  mdfie 
du  droit  de  Visite,  que  par  suite  de  I'indiffdrence  des  divers  pays 
d'Europe  et  d'Am^rique  k  Tdgard  d'un  commerce  qu'ils  croient 
entibrement  supprimd  L'Angleterre  mime  a  ralenti  dans  ses 
efforts  contre  la  traite,  parce  que,  ayant  d^truit  la  flotte  des 
n^[riers  au  temps  oil  ils  arboraient  hardiment  des  pavilions  d'^tats 
souverains,  elle  voit  maintenant  le  commerce  d'esclaves  r^duit 
aux  proportions  d'une  contrebande  ddfaillante  et  appauvrie. 

"  Malheureusement,  Messieurs,  I'Afrique  est  encore  I'immense 
r&ervoir  de  I'esclavage  qu'elle  a  toujours  iti,  et  T^tendue  de  son 
commerce  maritime  d'esclaves  avec  TAsie  Mahom^tanene  diminue 
pas  k  cause  de  la  chertd  ou  de  la  raretd  de  la  marchandise,  mais 
grice  k  la  vigilance  du  seul  l&tat  qui  ait  entrepris  de  £adre  la  police 
de  la  civilisation  dans  les  eaux  du  Continent  Noir.  Si  cette 
vigilance  cessait  tout-k-coup,  ce  commerce  recommencerait  avec 
achamement,  car  la  demande  de  Tesdavage  domestique  en  Orient 
est  toujours  trbs  grande.  Mais,  d'un  autre  cdt^,  pour  que  Taction 
de  TAngleterre  soit  efficace  et  achbve  les  rdsultats  que  le  monde 
entier  a  en  vue,  il  est  urgent  et  imp^rieux  que  les  navires  n^;riers 

*  HisUnre  du  Congrh  dt  Vietme,  page  209. 
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ne  trouvent  pas,  soil  pour  porter  un  faux  pavilion,  soit  pour 
arborer  le  drapeau  honor^  d'une  nation  queloonque,  la  moindre 
defense  \  Tabri  des  i^les  d'un  droit,  comme  le  droit  international, 
cr^  pour  la  protection  et  Tavancement  de  notre  esp^e.  Le 
commerce  d'esclaves  par  terre  est  un  des  plus  tristes  spectacles 
que  TAIrique  pr^nte  encore;  11  caract^se  la  lenteur  d6x>ttra» 
geante  avec  laquelle  la  race  noire,  Hvr^  k  elle-m6me,  accompagne 
la  marche  des  autres  sodft^  humaines.  Quant  k  ce  commerce, 
FEurope  a,  dans  son  inertie  et  son  apathie,  au  moins  cette  con- 
solation, que  tout  ce  qu'eQe  pourrait  faire  aujourd'hui  n*aurait  pas 
I'effet  d'amdiorer  la  condition  des  peuplades  airicaines,  en  faisant 
disparattre  du  continent  qu'elles  eurent  en  partage  une  institution 
qui,  pour  ainsi  dire,  y  coule  dans  le  sang  de  I'homme,  et  semble 
aussi  naturelle  k  Tesdave  qu'au  mattre  lui*m6me.  Mais,  quant 
au  commerce  par  mer,  il  y  a  longtemps  qu'il  aurait  d(i  cesser 
tout-k-fiut  Cest  une  honte  pour  TEurope  que  la  police  de 
Foc&n  ne  soit  pas  encore  intemationale,  et  que  les  ^ves  de 
cette  piraterie  naufrag^e,  la  traite  des  noirs,  continuent  toujours 
k  fiotter  sur  une  route,  oil  se  croisent  les  pavilions  de  toutes  les 
puissances  maritimes.  Les  nations  peuvent  s*entendre  sur  la 
mani^  d'assurer  la  punition  des  personnes  coupables  de  faire 
la  traite  et  sur  le  sort  des  bitiments  saisis.  Tout  cela  est  mati^ 
k  un  accord,  qui,  devant  sauvegarder  les  droits  de  souverainetd 
de  chaque  pays,  donnera  peut-€tre  lieu  k  des  difiiirences  d'opinion ; 
mais,  quant  au  fond  m^me  de  la  question  qui  nous  occupe,  k 
savoir,  que  les  trafiquants  d'esclaves  ne  puissent  trouver  dans 
aucune  rfcgle  du  droit  maritime  et  encore  moins  dans  le  principe 
protecteur  du  commerce  universd :  '  Le  pavilion  couvre  la  mar- 
chandise,'  un  moyen  d'^happer  au  navire  qui  leur  donne  la 
chasse,  il  ne  doit  pas  y  avoir  des  vues  diveigentes  dans  le  monde 
civilisd 

''L'int^^t  avec  lequel  TEurope  a  suivi,  dans  ces  demi^res 
anndes,  les  d^couvertes  afiricaines  nous  fait  espdrer  que,  si'quelque 
grande  puissance  prenait  aujourd'hui  Tinitiative  dans  la  mise  de 
la  traite  et  de  Tesclavage  au  ban  du  droit  des  gens,  la  cooperation 
des  autres  l&tats  ne  lui  ferait  pas  d^fait. 
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**  £n  1823  la  Chambre  des  Repr^ntants  des  ^tats-Unis  adopts, 
par  150  voix  contre  9,  la  motion  soivante  :  *  Qne  le  Prudent  des 
^tats-Unis  soit  prirf  d'entamer,  et  de  poursuivre  de  temps  en 
temps,  les  n^odations  qu'il  jngeia  n^cessaiies  avec  les  diffi^jentes 
puissances  maritimes  de  r£urope  et  de  TAm^rique  poor  Tabolition 
effective  de  la  tndte  des  noirs  et  pour  que,  du  consentement  dn 
monde  civilis^,  elle  soit  formeUement  dinonde  par  le  droit  des 
gens  comme  piraterie.'  Un  tel  vote  ne  present  pas.  La  nation 
amtfricaine,  n'^tant  pas  la  plus  forte  sur  mer,  ne  sauxait  £tre 
soup^onn^e,  k  faux  et  illogiquement,  comme  on  a  soup9onn^ 
FAngleterre,  de  vouloir  augmenter  les  droits  et  privileges  de  ses 
bfttiments  de  guerre  au  moyen  du  droit  de  visite  et  de  per- 
quisition. 

**  Promoteurs  de  Tinviolabilit^  de  la  propri^td  privde.  sur  mer, 
les  ^tats-Unis  n'en  seraient  que  plus  fondds  k  rfelamer  le  droit 
rfciproque  de  visite  pour  mettre  fin  au  commerce  d'esclaves.  Le 
droit  international  est  d^jk  redevable  au  gouvemement  amdricain 
de  grands  progrbs  accomplis  et  d'exemples  qui  engagent  les  autres 
nations  k  la  paix,  k  Tarbitrage  et  k  la  non-intervention.  Toute 
initiative  am^ricaine,  dans  le  sens  du  voeu  6nis  par  le  Congr^s 
¥6d6nl  en  1823,  serait  accueillie  avec  empressement  par  les  autres 
pays,  et  aurait  pour  effet  imm^iat  d'aiguillonner  le  zble  lefroidi 
de  TAngleterre,  qui  certes  a  besoin  de  Tenthousiasme  de  qudque 
ouvrier  convaincu  de  la  demi^re  heure  pour  en  finir  avec  la  traite» 

«  Mais  il  n'est  nullement  indispensable  qu'une  grande  puissance 
am^ricaine  se  charge  de  provoquer  un  accord  diplomatique  sur 
un  point  cU  toutes  les  nations  pensent  de  la  mime  sorte.  Nous 
avons  le  droit  de  faire  appel  k  la  bonne  volont^  et  k  Tautorit^ 
personnelle  du  roi  des  Beiges,  fondateur  de  TAssociation  interna- 
tionale  pour  rdprimer  la  traite  et  ouvrir  TAfrique  centrale.  Du 
discours  que  Lipoid  II  a  prononc^  en  1876,  en  ouvrant  la  stance 
du  Comitd  beige,  je  d^tache  ces  quelques  lignes :  *  L'esclavage  qui 
se  maintient  encore  sur  une  notable  partie  du  continent  afiricain 
constitue  une  plaie.  que  tons  les  amis  de  la  civilisation  doivent 
d&irer  de  voir  disparattre.  Les  horreurs  de  cet  ^tat  de  choses, 
les  milliers  de  victimes  que  la  traite  des  noirs  fait  massacrer 
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chaque  annde,  le  nombre  plus  grand  encore  des  toes  par&ite- 
ment  innocents  qui,  brutalement  r6duits  en  captivity  sont  con- 
damn&  en  masse  k  des  travaux  foro^  k  perpdtiHttf,  ont  vivement 
^mu  tous  ceux  qui  ont  quelque  peu  approfondi  Tftude  de  cette 
deplorable  situation^  et  ils  ont  con^i  la  pens^  de  se  rfonir,  de 
s'entendre,  et  un  mot,  de  fonder  une  association  Internationale 
pour  mettre  un  terme  k  un  trafic  odieux,  qui  fidt  rougir  notre 
^poque,  et  pour  dfchirer  le  voile  de  t^n^bres  qui  pbse  encore  sur 
cette  Afrique  centrale.' 

"  Eh  bien,  au  seuil  de  cette  noble  et  grande  entreprise  tout 
humanitaire  et  ddsint^ress^  se  trouve  la  n^cessittf  d'adiever 
Toeuvre  que  le  Coi^rte  de  Vienne  a  commenc^  et  dont  il  n'y 
a  encore  de  pos^  dans  le  droit  international  que  le  fondement 

'^  LEsdavage. 

**J'ai  peur  d'avoir  retenu  trop  longtemps  votre  attention  sur 
le  sujet  de  la  tndie,  et  je  le  crains  d*autant  plus,  que  la  seconde 
partie  de  mes  propositions  est  celle  k  laquelle  j'attache  le  plus 
d'importance.  A  vrai  dire,  la  traite  ne  me  conceme  pas  person- 
nellement ;  le  seul  int^t  que  j'y  porte,  c*est  cet  intdrdt  g^n^ral 
et  infiniment  r^pandu  que  nous  prenons  tous  au  perfectionnement 
et  k  Taccomplissement  de  Tceuvre  de  la  civilisation  (aisable  en  nos 
jours.  }e  ne  me  suis  mteie  occup^  de  cette  importante  question 
que  pour  m'acquitter,  tant  soit  peu,  de  I'aide  que  j'ai  souvent 
re^ue  de  la  part  de  la  British  and  Foreign  AnH^Sldvery  Sacitty^ 
dont  Tattention  est  toumtfe  en  ce  moment  vers  T^gypte,  et  qui 
tient  k  cceur  de  finir  enti^rement  la  tiche  initiate  de  Clarkson 
et  de  Wilberforce — la  suppression  de  la  traite.  L'importation 
d'Africains  a  cess^  enti^rement  au  Br^sil  depuis  plus  de  trente  ans, 
et  nous  sommes  trop  absorb^s  par  Tesclavage  qui  y  existe  encore 
pour  pouvoir  nous  occuper  du  sort  de  TAfrique.  Le  Br&il  est 
la  seule  puissance  am^ricaine,  TEspagne  except^,  qui  maintienne 
I'esdavage.  Je  nomme  TEspe^e  pour  toe  rigourousement  exact, 
mais  la  legislation  espagnole,  par  rapport  k  Tesdavage,  est  bien  plus 
avancde  que  la  n6tre.    L'esclavage  que  TEspagne  maintient  k 
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Cuba  a  ses  joars  comptds,  devant  expirer  dans  fort  peu  de  temps ; 
c'est  un  esclavage  auquel  on  a  enlev^  non  seulement  le  nom,  mais 
bien  des  s^v^rit&  qui  rendent  le  sort  de  Tesclave  si  terrible^ 
quoique,  je  regrette  de  Tapprendre,  certaines  fonnes  barbares 
de  chUtiment  y  soient  encore  tol^r^es.  Cet  ^tat  de  choses  est 
bien  loin  d'toe  satisfaisant,  cela  va  sans  dire,  et  je  viens  de 
recevoir  de  I'^inent  abolitioniste  espagnol,  M.  Labra,  la  nouvelle 
qu'il  se  prepare  k  demander  k  la  prochaine  session  des  cort^ 
I'abolition  de  ce  regime  de  fraude  et  d'hypocrisie,  oil  Tesdavage 
a  voulu  se  cacher  au  monde  et  k  la  civilisation  sous  le  nom  de 
paironaio,  Mais,  malgr^  tout,  T&at  actuel,  c'est  Tesdavage 
mouranty  auquel  tout  esclave^  quelque  nom  qu'on  lui  donne 
pour  le  tromper  sur  sa  condition  rdelle,  compte  bientot  survivre. 
Chez  nous,  au  contraire,  Tesclavage  est  la  captivitd  pour  la  vie ; 
c'est  toujours  le  m£me  march^  ^ont^  d'£tres  humains;  c'est  le 
pays  divis^  en  colonies  p^nales,  chacune  avec  son  code  k  part  de 
preuves  et  de  chitiments.  C'est  bien  vrai  que,  depuis  douze  ans 
d^jk,  les  enfants  d'esclaves  naissent  nominalement  libres  et  n'ont 
k  rester  dans  I'esclavage  de  fait  k  c&t^  de  leurs  mbres  que  jusqu'k 
I'ige  de  vingt  et  un  ans.  Mais  le  sort  du  million  et  demi 
d'esclaves  enrdl^s  aprbs  1871  n'a  M  modifi^,  ni  quant  k  la  dur^e, 
qui  en  est  toujours  pour  la  vie,ni  quant  au  r^me,  qui  est  toujours 
I'arbitraire  iUimitd  du  mattre. 

"  Cependant  I'dtranger  qui  irait  en  ce  moment  au  Br&il  veirait 
le  pays,  du  nord  au  sud,  travaiUd  par  une  formidable  agitation 
politique  en  faveur  des  esclaves.  Le  flot  abolitioniste,  en  effet,  y 
aura  bientdt  submerge  tout  cet  anden  syst^me  de  travail  bftti  au^ 
dessous  du  niveau  de  la  dignity  humaine.  Chez  nous  personne 
ne  defend  I'esclavage  en  principe ;  les  propridtaires  des  esclaves 
ne  demandent  qu'un  sursis ;  les  radnes  de  I'arbre  sont  k  d^couvert 
et  isol^es,  tandis  qu'aux  ^tats-Unis  elles  avaient  trouvd  moyen  de 
se  nouer  dans  le  plus  profond  du  sentiment  national  k  tout  ce 
que  le  peuple  du  Sud  tenait  le  plus  k  cceur.  Nous  autres  Br^siliens, 
qui  voulons  surtout  en  finir  avec  I'esclavage  pour  tftablir  solidement 
les  assises  d'une  nation  durable,  lib^ale  et  am^caine,  nous 
sommes  s(^rs  d'arriver   par   nous-m£mes  au   rdsultat  que  nous 
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ambitionnoDs.  Nous  ne  voulons  d'autre  appui  moral  de  Tdtranger 
que  celui  qu'il  est  tenu  de  nous  donner,  et  celui-lk  je  le  demande 
aujourd'hui  au  droit  intematioiia].  Lorsqu'il  est  question  d'un 
pays  qui  est  dijk  entri  dans  la  voie  des  mesures  graduelles 
d'abolition  comme  le  Brdsil,  toute  pression  dtrang^re  ne  ferait 
qu'idendfier  la  naticm  avec  Tinstitution  qu'elle-mteie  a  d^jk  con- 
damn^e ;  mai%  d'un  autre  odt^,  le  monde  a  plus  que  le  droit,  il  a 
le  devoir,  de  maintenir  autour  de  I'esdavage,  partout  oh  il  existe, 
une  sorte  de  Uocus  moral 

"  Or,  la  part  que  les  Strangers  dans  les  pays  k  esdaves  prennent 
directement  k  Tesdavage — ^indirectement  il  serait  impossible  de  le 
leur  d^fendre — semble  donner  la  sanction  de  ri&tat  dont  ils  sont 
sujets  au  maintien  de  ce  r^me  contre  ceux  qui  le  d^ioncent 
comme  contraire  au  droit  moderne.  Cest  Ik  un  des  obstacles 
s^eux  que  nous  rencontrons  sur  notre  chemin,  et  cet  obstacle  du 
moins  le  droit  international  pent  le  supprimer. 

"  Les  nations  europ^nnes  ou  am^caines  qui  ont  aboli  I'esdavage 
croient  6tre  psycbologiquement  aux  antipodes  de  ce  systfeme,  mais 
la  v^rit^  malheureusement  c*est  que  les  instincts  des  propri^taires 
d'hommes  sont  bien  loin  d'toe  atrophia  dans  Tftme  des  peuples 
libres,  et  que  partout  oh  ces  instincts  peuvent  se  donner  carribre 
ils  se  r^eillent  avec  ipret^.  Au  Br&il,  par  exemple,  Tesclavage 
dans  sa  p^riode  la  plus  dure,  et  la  traite  des  noirs,  jusqu'i  sa  fin, 
ont  ^t^  des  int&to  et  des  exploitations  d'^trangers ;  aujourd'hui 
m6me  la  repugnance  que  Fesclavage  soulbve  est  bien  plus  grande 
chez  les  Brtfsiliens  d'origine  que  chez  les  Strangers  domicilii  dans 
le  pays.  M&ne  avec  des  sujets  d'une  nation  qui  leur  dtfend  de 
possMer  des  esdaves  k  I'^tranger,  je  veux  dire  TAngleterre,  il  n'y 
a  eu  que  trop  d'abus.  J'ai  eu  moi-m£me,  par  exemple,  kd^noncer 
au  parlement  br^ilien  un  complot  contre  la  liberty  personnelle 
comme  notre  histoire  n'en  a  pas  enregisti^  d'analogue.  Une 
grande  compagnie  anglaise  (la  S.  John  d'El  Rei  Gold  Mining 
Company)  a  retenu  pendant  vingt  ans  en  captivity  iU^^ale  et 
criminelle  plus  de  trois  cents  hommes  qu'elle  s'dtait  solennelle- 
ment  engag^e  k  rendre  libres  k  la  fin  de  quatorze  annte  de 
services.    Ce  terme  finit  en  1859,  et  jusqu'k  1880  les  malheureux 
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esclaves  employes  aux  mines  d'or  de  la  compagnie  anglaise  sont 
rest6s  priv&  de  leur  liberty,  de  leurs  droits  et  de  leurs  salaires. 
Le  gouvemeiDent  anglais  a  en  ^in  tfpuis^  les  moyens  k  sa  poit^ 
pour  assurer  la  punidon  des  auteurs  de  cette  singulibe  conspira- 
tion, tenue  secrete  pendant  vingt  ans.  On  peut  imaginer  Tinfluence 
ficheuse  d'un  fait  pareil  sur  le  moral  d'un  pays  k  esdaves. 

**  De  mdme,  aux  cort^  deLisbonne,  M.  Luciano  Cordeiio  aeu, 
plus  d'une  fois,  le  courage  d'appeler  I'attention  de  son  gouveme- 
ment  sur  les  ventes  d*esclaves  que  les  consuls  portugais  au  Br^ 
ordonnent  chaque  Ibis  qu'il  se  trouve  cette  sorte  de  biens  dans  les 
successions  k  leur  charge.  Le  Portugal  a  beaucoup  souffert  dans 
sa  r^utation  nationale  k  cause  de  Fesclayage.  C'est  &  le  reproche 
qu'on  lui  fait  tous  les  jours,  et  le  cri  qu'on  soulbve,  k  tort,  j'en 
suis  sfir,  chaque  fois  qu'il  est  question  de  reconnattre  les  droits 
portugais  en  Afrique.  Le  meilleur  moyen  pour  cette  nation  de 
rdpondre  k  une  accusation  pareille  c'est  done  d'^ver  une  barri^e 
entre  ses  nationaux  et  I'esdavage,  en  leur  faisant  un  crime  d'y 
participer  de  quelque  sorte  que  ce  soit 

"  Les  d<3tfgu^  de  la  British  and  Foreign  Anti-Slavery  Society, 
MM.  Edmund  Sturge,  James  Longet  Joseph  G.  Alexander,  ont  en 
vain  essaytf,  pendant  le  Congi^  de  Berlin,  d'obtenir  I'assentiment 
des  repr^ntants  desgrandes  Puissances  k  la  declaration  suivante : 
'  Les  puissances  repr^nt^s  par  les  signataires  ne  reconnattront 
pas  k  I'avenir  I'existence  l^le  de  Tesclavage  dans  leurs  relations 
avec  les  ^tats  dans  lesquels  cette  institution  continnerait  k  exister.' 
Cest  sur  cette  d^laration  avec  toutes  ses  cons^uences  qu'il  est 
de  notre  devoir  d'insister  jusqu'k  son  admission  definitive  dans  le 
droit'  des  gens.  *  11  s'tfcoulera  peu  de  temps,  a  dit  Bluntschli,  jus- 
qu'au  moment  ob  Thumanite  enti^re  posera,  protdgera  et  gaiantira 
par  la  voie  du  droit  international  le  principe  suivant :  II  n'y  a  pas 
de  propriety  de  I'horome  sur  I'homrae.  L'esclavage  est  en  contra- 
diction avec  lesdroits  que  conftre  la  nature  humaine  et  avec  les 
principes  reconnus  par  I'humanite  enti^re.'  Mais  quel  pas 
sensible  le  droit  international  a-t*il  hit  dqpuis  bien  des  anntfes 
vers  un  tel  but  ? 

"  Les  resolutions  suivantes  serviront  peut-£tre  k  montrer  quelle 
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est  la  ligne  d'isolement  autour  de  reaciavage  que  le  droit  inter* 
national  pourrait  tracer  d^s  k  pr^nt 

**  I*  L'esclavage,  perpetuation  de  la  traite,  ^tast  contraire  k  la 
laison  d'etre  et  auz  principes  fondftmentaux  du  droit  modeme,  n'est 
pas  reconnu  par  le  droit  international,  et  ne  peut  servir  de  base 
k  aucune  reclamation  de  la  part  des  ^tats  qui  le  maintiennent 

''  a*  L'esclavagei  ayant  une  foia  cess^  en  vertu  du  prindpe : 
*  L'air  rend  libre/  toute  atteinteporttfe  k  la  liberty  personnelle  d'un 
ancien  eadave,  lib^rd  de  la  sorte,  au  cas  qu'il  rentre  dans  son  pays 
d'origine,  est  une  violation  du  droit  des  gens. 

**  3*  Toute  clause  dans  un  traits  quelconque  oUigeant  un  J&tat 
k  rendre  des  esdaves  rdlugies  sur  son  territoire  est  illicite. 

**  Je  regrette  de  dire  qu'une  telle  clause  a  6t6  ins^rde  dans  des 
trait^s  du  Brdsil  avec  des  rdpubliques  voisines.  II  n'y  a  pas  de 
doute  qu'un  tel  engagement  aocepttf  par  un  gouvemement  quel- 
oonque,  ne  saurait  £tre  valable  devant  le  droit  international  A 
ce  sujet  je  demande  k  m*appuyer  sur  Fautorite  de  Bluntschli  et  de 
Hefiter.    Voici  ce  que  dit  Bluntschli : 

" '  Sont  contraires  aux  droits  reconnus  de  rhumanitei  et  nuls 
par  consequent,  les  trait^s  qui:  (a)  introduisent,  etendent  ou 
protfcgent  Tesclavage.'  *  Rendre  des  esclaves  fugitift  ne  serait-ce 
pas  un  moyen  de  prot^r  Tesclavage  ?  Plus  loin  il  ajoute :  '  Les 
traites  cessent  d'etre  obligatoires  lors  qu'ils  arrivent  k  £tre  en  con- 
tradiction avec  le  d^veloppement  des  droits  gdneraux  de  Thumanite 
et  avec  le  droit  international  reconnu :  i*  Les  dispositions  qui  k 
repoque  de  la  conclusion  du  tiaite,  etaient  encore  autoris^es,  par 
exemple,  existence  de  Tesclavage,  restrictions  apportdes  k  la  liberty 
de  la  navigation,  lettres  de  marque,  peuvent  constituer  plus  tard 
une  vi(^tion  du  droits  lorsque  des  principes  plus  liberaux  viennent 
k  £tre  posterieurement  reconnus  par  le  monde  civilisd'  t 

'*  Heflfter  aussi  mentionne  I'esclavage  comme  cause  de  nuUite 
des  engagements  intemationaux.  '  Une  cause  licite,  dit-il,  est  la 
premise  condition  essentielle  d'un  traite  public  Ainsi,  par 
exemple,  toute  convention  contraire  k  Tordre  moral  du  monde 

*  Histoire  du  Congrh  de  VitHne^  S  4II> 
t  IHdem,  %  457. 
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et  notamment  aussi  k  ]a  mission  des  I^tats  de  contribuer  au 
ddveloppement  de  la  liberty  humaine,  est  TegaTd6t  comme  im- 
possible; ainsi  Tintrodactioii  on  le  maindea  de  Tesclavage,  ne 
pouna  jamais  valablement  6tre  stipule  dans  un  traitd'  * 

''  4*  L'extradition  d'un  ancien  esclave  ne  doit  6tre  accord^  que 
dans  le  cas  oh  il  y  aurait  lieu  de  livrer  un  homme  libie.  Elle  doit 
aussi  toe  refus^  si  Tanden  esclave  devait  6tre  ]ug6  par  d'autres 
juges  ou  puni  d'autres  peines  que  ne  le  serait  un  homme  libie. 

^  J'emprunte  cette  mesure  k  un  document  qui  fait  honneur  k  la 
diplomatie  fran^aise.  La  France — et  puisque  je  parle  de  la 
France  permettez-moi  de  regretter  sinc^ement  Tabsence  des 
jurisconsultes  fran^ais,  car  sans  la  France  on  ne  fait  pas  d'oeuvre 
vraiment  Internationale — ^la  France  n'a  pas  voulu  conclure  un  trait^ 
d'extradition  avec  le  Br&il  sans  tenir  compte  de  la  condition 
sp^iale  des  esclaves.  Au  Br^sil  toute  une  classe  de  crimes 
commis  par  ceux-ci  sont  punis  par  une  loi  d'exception  qui  n'a 
d'autre  peine  que  la  mort.  Le  pl&iipotentiaire  fran^ais  a  done 
cm  devoir  formuler  les  reserves  suivantes,  qui  visent  Tapplication 
de  cette  loi  du  xo  juin  1835,  aussi  bien  que  celle  de  Farticle  60  du 
Code  criminel,  lequel  maintient  pour  les  esclaves  la  peine  du  fouet 
abolie  par  la  Constitution. 

** '  Le  Gouvemement  br^silien  s'engage  k  reconnattre  et  k  fiure 
reconnaitre  comme  libre  dans  toute  T^tendue  de  ses  possessions 
Fesclave  qui  aura  &j6  livr^  en  vertu  du  pr^nt  traitd  £n  con- 
s^uence,  Fesclave  accus^  ou  poursuivi  ne  pourra  £tre  rdclam^  que 
pour  Tun  des  crimes  pr^vus  par  la  pr^sente  convention  et  dans 
les  cas  od  il  y  aurait  lieu  de  livrer  un  criminel  ordinaire :  api^ 
son  extradition  il  ne  pourra  tire  traduit  devant  d*autres  juges  et 
puni  d'autres  peines  que  ne  le  serait  un  homme  libre.  A  I'expira- 
tion  de  sa  peine  il  demeurera  libre.  Si  Fesclave  dont  I'extradition 
est  demandde  a  di}k  6x6  condamn^,  soit  pour  le  crime  qui  motive 
son  extradition,  soit  pour  des  causes  ant^rieures,  il  pourra  ^ale- 
ment  6tre  livr^,  mais  toujours  sous  la  condition  qu'k  I'expiration 
de  sa  peine  il  sera  reconnu  comme  libre.  Toutefois  si  cet  esclave 
avait  A€  condamn^  k  une  peine  dont  Tapplication  r&ultit,  soit 

*  Le  Droit  international  de  V Europe^  trad.  J.  Bergson,  3ine  ^d.,  p.  83. 
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quant  au  degr^,  de  la  condition  d'esdave,  radministration  franfaise 
aura  la  faculty  de  refuser  son  extradition.' 

**  5*  Chaque  l^tat  doit  interdiie  k  ses  nationaux  de  poss^er  des 
esclaves,  k  quelque  titre  que  ce  soit,  aussi  bien  que  de  participer 
k  toute  convention  ayant  des  esclaves  pour  objet,  gage,  ou 
garantie,  que  ces  nationaux  soient  domicili^s  dans  le  pays  k 
esclaves  ou  aiileurs. 

''  La  France,  par  ]e  d^cret  du  27  avril  1848  (article  8),  a  puni 
de  la  perte  de  la  nationality  la  possession  d'esdaves  par  des 
citoyens  fran^ais.  Voici  le  texte  de  cet  article:  'A  Tavenir, 
mCrne  en  pays  Stranger,  il  est  interdit  k  tout  Frangais  de 
possMer,  d'acheter  ou  de  vendre  des  esclaves  et  de  participer, 
soit  directement,  soit  indirectementt  k  tout  trafic  on  exploitation 
de  ce  genre.  Toute  infraction  k  ces  dispositions  entratnera  la 
perte  de  la  quality  de  citoyen  fran^ais.  Ndanmoins,  les  Frangais 
qui  se  trouveront  atteints  par  ces  prohibitions,  au  moment  de  la 
promulgation  du  present  ddcret,  auront  un  d^i  de  trois  ans 
pour  s'y  confotmer.  Ceux  qui  deviendront  possesseurs  d'esdaves 
en  pays  Strangers,  par  heritage,  don  ou  manage,  devront  sous  la 
m&ne  peine  les  afihmchir  ou  les  aligner  dans  le  m6me  dflai,  k 
partir  du  jour  oil  leur  possession  aura  commence* 

*^  Deux  points  dans  cet  article  me  semblent  en  disaccord  avec 
les  prindpes  du  d^et  mdme,  d'abord  le  long  d^ai  de  trois  ans 
accordd  pour  I'ex^cution  de  la  defifnse  faite,  ensuite  la  permission 
d'ali^ner.  II  y  a  aussi  k  remarquer  la  nature  de  la  peine,  qui  est 
contraire  k  la  tendance  du  droit  international  k  ne  pas  reconnattre 
des  gens  sans  patrie. 

"  &*  La  propridt^  de  Thomme  sur  ITiomme  n'^tant  pas  reconnue 
par  le  droit  international,  et  ^tant  considtfr^e  contraire  aux  prin- 
cipes  qui  rendent  la  propritft^  l^time,  aucun  l&tat  n*est  tenu 
d'accorder  d'indenmit^s  aux  possesseurs  d'esdaves. 

''  Permettez-moi,  messieurs,  d'appeler  aussi  voire  attention  sur 
une  matibre  qui  a  bien  des  rapports  avec  Tesclavage,  je  veux  dire 
la  traite  des  awiies,  Ce  n'est  pas  de  I'immigration  chinoise, 
spontan^e  et  libre,  qu'il  s'agit,  mais  seulement  de  cette  sorte 
d'immigration,  obtenue  souvent  par  la  fraude  ou  le  mensonge, 
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dont  Tobjet  est  de  remplacer  i'esclavage  par  un  regime  de  travail 
analogue.  Je  crois  que  Tadoption  par  ce  Congr^s  de  la  resolution 
suivante  serait  une  juste  protestation  contre  une  semblable  traite : 

"  Les  contrats  par  lesquels  les  sujets  de  la  Chine  ou  d'autres 
nations  de  I'Orient  s'engagent  k  servir  dans  des  pays  dont  ils 
ignorent  compl^tement  les  conditions  de  salaire,  le  r^me  de 
travail,  les  prdjugds  nationaux  k  leur  ^gard,  le  degrtf  de  tol&ance 
rdigieuse — et  sans  qu'ils  sadient  de  quels  moyens  la  justice 
locale  dispose  pour  prot^er  leurs  personnes  et  leurs  droits — 
donnant  souvent  lieu  k  une  sorte  d'esclavage,  rendent  n^essaires 
des  precautions  sp&dales  de  la  part  de  I'^tat  qui  autoiise  de  tels 
engagements.  Fftrmi  ces  precautions,  aucune  n*est  plus  impor- 
tante  que  la  faculty  acooidee  au  locateur  de  rompre  le  contrat 
dans  Tannde  qui  suit  son  arriv^e.  Toute  clause  etablissant  le 
droit  du  locataire  de  tcansf^rer  k  autnii,  k  quelque  titre  que  ce 
soit,  le  louage  de  services,  sans  le  consentement  du  locateur,  est 
contraire  au  droit  des  gens.* 

«  Les  dispositions  prohibitives  de  la  loi  des  l^^tats-Unis  doivent 


*  La  loi  br^iKenne  du  1$  man  1879,  rtgle  le  louage  de  senrices  agiicoles 
de  mani^re  k  emp^cher,  dans  une  certaine  mesure,  qu'il  se  oonvertisse  en 
esclavage.  Si  le  locateur  est  Stranger,  le  louage  de  services  ne  d^passera  pas 
le  terme  de  cinq  ann^es,  sanf  le  cas  de  relocation  expresse.  (Art  14.)  II  est 
permis  au  locateur  Stranger,  engage  hois  de  Tempiire,  de  rompre  le  contrat 
dans  le  mob  qui  suit  son  aniv^  et  d'en  conclure  un  autre  avec  une  tierce 
personne ;  mais  alors  11  est  tenu  de  payer  int^gralement  le  passage  et  toutes 
lei  sommes  avancto.  (Art  ai.)  'Get  article,  a-t-on  remarqn^,  pouvait 
porter  au  locataire  un  prejudice,  quelqnefois  m£me  irreparable.  Le  rap- 
porteur, au  contraire,  le  consid^rait  n^ssaire  et  d*nn  grand  avantage.' —  Le 
rapporteur  de  la  loi  ^tait  le  s^nateur  Nabuco. — ' ''  L'^tranger,  disait-il,  engag^ 
hozB  de  Tempire,  arrive  et  apprend  qn'en  g^n^nd  les  oontrats  de  louage  sont 
tr^  avantageux  et  que  le  sien  n*est  point  profitable ;  il  voit  qu'il  a  ^te  trompe, 
enfin  il  pent  avoir  d'autres  renseignements  qui  lui  inspirent  du  deplaisir  et  de 
la  repugnance  It  servir :  pourquoi  Temp^dier  alors  de  rompre  le  contrat  en 
payant  int^ralement  le  passage  et  let  d^>enses  faites  par  avance  ?  "  (Nabuco, 
4  oct)'  Notice  ghUraU  sur  la  sasioru  parlemeniaires  de  1878-9  (Br^sil),  par 
le  baron  d'Ourem,  page  80.  Cette  loi»  qui  a  besoin  d'etre  amend^e  et 
d^veloppee  dans  le  sens  dei  garanties  necessaires  au  locateur,  commence 
d'dtre  violemment  attaqude  pcecisement  4  cause  de  la  protection  qu'eUe  lui 
accorde.  En  efTet,  pour  que  la  traite  des  cooUa^  qu'on  t&cfae,  aujourd'hui, 
d'organiser  pour  le  Br^sil  puisse  prosp^rer,  il  faudn  ou  que  la  loi  de  1879  soit 
abolie  ou  qu'elle  devienne  lettre-morte. 
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dtre  adopts  par  tous  les  gouvemements  comme  le  seul  moyea 
efficace  d'arrfiter  la  traite  des  coolies, 

*'  AboU  au  Br&il  et  d^nitivement  enseveli  dans  ia  plus  liche 
et  la  plus  prospbre  des  Antilles,  Tesclavage  resterait  encore  la 
plaie  du  monde  Mahom^taD,  et»  ce  qui  est  encore  ptre,  la 
tendance,  toujours  pr6te  ^  renattre  sous  d'autres  noms,  des 
nouveaux  ^tablissements  europtfens  en  Afiiqne,  et  dans  les  lies 
du  Pacifique,  partout  o\x  des  races  avanc^  sont  mises  en 
contact  avec  des  races  inf(frieures.  Cette  forme  d'exploitation 
de  rhomme  par  rhoimne,  la  plus  Apre  et  la  moins  legitime  de 
totttes,  est  ainsi  tr^  loin  encore  d'toe  une  tradition  du  passd 
£h  bien,  le  droit  intemationali  qui  tiche  de  reniplacer  la  guerre 
par  Tarbitrage,  et  k  ce  propos  permettez-moi  de  rendre  hommage 
aux  ^clatants  services  de  M.  Richard,  dans  la  lutte  qu'il  a 
engag^e  pour  la  paix;  le  droit  international  qui  a  aboli  la 
course ;  qui  a  applaudi  k  faction  de  TAllemagne  dans  la  demibre 
guerre  de  renoncer  au  droit  des  prises  maritimes ;  qui  proline, 
comme  il  a  fait  au  dernier  Congr^  de  fierUn,  la  liberty  religieuse : 
n*a  malheureusement  que  trop  tard^,  et  tarde  encore,  k  repousser 
de  toutes  ses  forces  Tesclavage. 

''  C'est  Ik  ce  que  je  viens  vous  demander  aujourd'hui,  au  nom 
de  plus  d'un  million  d'esclaves  br&iliens.  Ce  Congr^  ne  rejMr^- 
sente  pas  la  force,  mais  la  coercition  du  droit ;  il  ne  repr^nte 
pas  la  guene  et  I'intervention  arm^e,  mais  la  paix  et  Finvasion  de 
la  conscience  humaine.  II  ne  pent  done  anaindre  d'dlever  sa 
voix  en  faveur  de  ces  heimaiklose  de  Thumanitd,  les  esdaves, 
pour  demander  que  (k  la  triste  exception  des  pays  qui  main- 
tiennent  encore  Tesclavage)  il  soit  d^endu  de  tenii  compte  de  la 
condition  legale  de  Tesclave  except^  pour  le  ]»ot^ger. 

'^Je  ne  terminerai  pas,  messieurs,  sans  dire  qu'il  me  semble 
de  bon  augure  pour  la  cause  que  je  viens  de  plaider  devant  vous 
que  le  jugement  en  reste  aux  Italiens  qm  forment  la  majority 
dans  ce  Congr^  L'ltalie  a  un  grand  passd,  le  pass^  de  la 
civilisation,  et  maintenant  qu'elle  est  de  nouveau  une  gzande 
puissance,  elle  aspire  k  renouer  la  chatne  de  ses  traditions 
glorieuses.  Je  devrais  plut6t  dire  continuer,  car  cette  chatne 
ne  fut  jamais  bris^e  sous  une  forme,  que  le  gdnie  national  ne  la 
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reprit  sous  une  autre.  Uesclavage  a  re^u  un  coup  mortel  de  la 
main  de  rAngleterre,  et  je  ne  sauiais  indiquer  le  reste  d'une 
tiche  qu'un  autre  pays  a  iaite  sienne  comme  ^tant  le  rdle  national 
de  ce  peuple  qui  a  devant  lui  tant  de  grandes  initiatives.  Mais 
d'un  autre  c6t^,  je  suis  sQr  que  la  nation  italienne  ne  saurait 
accoxnpUr  aucune  csuvre  de  progr^s  et  d'avenir  sans  lui  donner 
pour  base  ce  principe  de  la  liberty  humaine,  dont  Tesclavage  est 
la  nation  absolue.  Je  livre  done,  sans  aucune  incertitude,  aux 
repr&entants  de  la  marche  et  de  Favancement  du  droit  inter- 
national en  Italie  les  propositions  que  je  vous  ai  soumises,  et 
j'esp^re  que  le  Congr^,  d'un  conunun  sentiment,  en  adoptera 
les  principes." 

Signor  Nabuco  concluded  by  asking  for  the  appointment  of  a 
Committee  to  consider  his  resolutions,  with  instructions  to  report 
to  the  Conference  at  a  future  meeting. 

Professor  Pierantoni  having  assured  Senhor  Nabuco  of  the 
sympathy  of  the  Italian  Parliament, 

Mr.  Allen  spoke  as  follows : — 

''My  esteemed  friend  Senhor  Joaquim  Nabuco,  president  of 
the  Brazil  Anti-Slavery  Society^  has  so  ably  advocated  the  claims 
which  this  subject  presents  to  the  attention  of  all  international 
lawyers,  that  I  need  do  little  more,  on  behalf  of  the  British  and 
Foreign  Anti-Slavery  Society,  which  I  have  the  honour  to  repre- 
sent, than  cordially  to  endorse  the  statesman-like  views  expressed 
in  the  paper  which  we  have  just  had  the  pleasure  to  hear.  In 
speaking  to  Italians  upon  Italian  soil,  I  would  wish  to  con- 
gratulate them  upon  the  many  eminent  men  who  from  this 
country  have  done  such  excellent  work  in  Africa,  both  as  ex- 
plorers and  as  liberators.  Foremost  amongst  these  men  I  would 
place  the  name  of  Romolo  Gessi — ^the  friend  of  Gordon  Pasha 
and  the  devoted  benefactor  of  the  African  races.  It  should  not 
be  forgotten  that  he  lost  his  valuable  life  in  the  effort  to  carry  out 
the  policy  of  liberation  to  the  slaves  which  was  inaugurated  by 
Colonel  Gordon.  In  him  the  slaves  have  lost  a  true  and  constant 
friend. 
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'^  With  regard  to  emancipation  in  Brazil,  my  society  feels  that 
this  question  may  safely  be  left  in  the  hands  of  Senhor  Nabuco 
and  his  worthy  coadjutors,  though,  at  the  same  time,  the  right- 
hand  of  fellowship  will  ever  be  extended  to  aid  and  encourage 
them  in  their  noble  work. 

"Senhor  Nabuco  has  told  us  that  the  law  of  God  and  man  can 
recognise  no  right  of  man  to  possess  his  fellow-man  as  pr<^erty. 
On  this  head  I  should  like  to  quote  a  few  eloquent  words  uttered 
by  Lord  Brougham  more  than  fifly  years  ago,  when  pleading  for 
the  rights  of  the  slave. 

"  *  Tell  me  not  of  rights,  talk  not  of  the  property  of  the  planter 
in  his  slaves.  I  deny  the  right  I  acknowledge  not  the  property. 
The  principles,  the  feelings  of  our  common  nature,  rise  in  re- 
bellion against  it  Be  the  appeal  made  to  the  understanding  or 
the  heart,  the  sentence  is  the  same  that  rejects  it  In  vain  you 
tell  me  of  the  laws  that  sanction  such  a  claim !  There  is  a  law 
above  all  the  enactments  of  human  codes— the  same  throughout 
the  world,  the  same  in  all  times ;  such  it  was  before  the  daring 
genius  of  Columbus  pierced  the  night  of  ages,  and  opened  to  one 
world  the  sources  of  power,  wealth,  and  knowledge,  to  another  all 
unutterable  woes  ;  such  it  is  at  this  day.  It  is  the  law  written  by 
the  finger  of  God  on  the  heart  of  man;  and  by  that  law,  un* 
changeable  and  eternal,  while  men  despise  fraud,  and  loathe 
rapine,  and  abhor  blood,  they  shall  reject  with  indignation  the 
wild  and  guilty  fantasy  that  man  can  hold  property  in  man.' 

"Since  the  days  when  Brougham  turned  his  great  powers  to 
the  advocacy  of  the  cause  of  emancipation  a  strange  apathy  has 
come  over  the  nations  of  Europe.  We  are  apt  to  think  that' 
because  we  have  set  free  the  slaves  in  our  own  Colonies,  the 
work  is  finished.  But  this  is  not  the  case.  In  Mohammedan 
countries  slavery  is  a  domestic,  if  not  a  religious  institution,  and 
to  feed  the  demand  for  the  hareems  of  the  pashas  and  the 
domestic  wants  of  the  people  the  rich  countries  of  Central  and 
Eastern  Africa  are  daily  and  hourly  subject  to  the  terrible  raids  of 
the  Arab  and  native  slave-hunters.  We  have  the  authority  of 
Livingstone,  Gordon,  Gessi,  and  a  host  of  others  for  the  state- 
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ment  that  the  slave-trade  causes  the  loss  of  half  a  million  of  lives 
every  year  in  Africa.  This  fact,  so  little  appreciated  at  home,  is 
surely  worthy  the  attention  of  a  Congress  like  this.  I  am  not  a 
lawyer  myself,  but  I  commend  this  great  question  to  the  earnest 
consideration  of  this  assembly,  feeling  sure  that  the  best  method 
of  obtaining  the  recognition  of  the  legal  status  of  the  now  down- 
trodden slave,  and  the  prevention  of  the  slave-trade  (without 
force),  will  be  found  worthy  of  your  grave  consideration.  The 
right  of  search — ^now  so  difficult  to  carry  out — and  the  right  to 
treat  all  slave-traders  by  land  or  sea  as  pirates,  must  eventually  be 
recognised  by  Christian  nations.  This  right,  so  nearly  obtained 
at  the  Congress  of  Vienna  in  1815,  and  at  the  Conference  at 
Verona  in  1822,  was  strongly  urged  by  a  deputation  of  the  Anti- 
Slavery  Society  at  the  Congress  of  Berlin  in  1878,  but  unfortu- 
nately it  has  not  yet  been  obtained.  I  would  uige  upon  this 
Congress  to  take  some  step  at  the  present  moment  in  support  of 
this  view,  and  trust  that  the  propositions  now  made  by  my  friend 
Senhor  Nabuco  may  be  passed  and  placed  upon  the  records  of 
this  meeting." 

Mr.  Henry  Richard,  M.P.,  seconded  the  proposition  for  the 
appointment  of  a  Committee  to  consider  and  report  upon  Senlior 
Nabuco's  Resolutions.  This  was  agreed  to  without  further  dis- 
cussion, and  the  following  gentlemen  were  appointed  members  of 

the  Committee : — 

Sir  Travers  Twiss, 

Mr.  Richard, 

Professor  Gabba, 

Dr.  SlEVEKING, 

Senhor  Nabuco, 
Professor  Pierantoni, 
Signor  Graffagni, 
Signor  Costa, 
Professor  Olivi, 
Signor  Rosmini, 
Mr.  Wilson, 
Mr.  Alexander,  and 
Mr.  Allen. 
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The  Committee  at  once  commenced  their  deliberations,  the 
sitting  of  the  Conference,  on  the  proposition  of  Professor 
PiERANTONi,  being  meanwhile  suspended.  Shortly  before  six 
o'clock  the  Conference  again  met,  and  the  Committee  presented 
the  Resolutions  suggested  by  them.     These  were  as  follows : — 


"  I.  La  Conference  ^met  le 
voeu  que  la  traite  des  n^gres 
soit  assimil^  en  droit  inter- 
national k  la  piraterie. 

"  2.  L'esclavage  ^tant  con- 
traire  au  droit  naturel  toute 
nation  est  fondle  en  droit  in- 
ternational k  refuser  toute  re- 
connaissance de  cette  institu- 
tion, soit  dans  la  personne 
d' Strangers  s^joumant  dans  son 
territoire^  soit  dans  la  personne 
de  ses  propres  sujets  qui 
Tauraient  m^onnue  dans  un 
territoire  Stranger. 

"  3.  Toute  clause  dans  un 
traits  international  quelconque 
obligeant  un  £tat  k  rendre  des 
esclaves  entrds  dans  son  terri- 
toire n'est  pas  valable  devant 
le  droit  international 

"  4.  L'ancien  esclave  pour- 
suivi  dont  Textradition  est  de- 
mand^ ne  doit  ^tre  rendu  que 
dans  le  cas  oli  il  y  aurait  lieu 
de  livrer  un  homme  libre.  L'ex- 
tradition  ne  sera  pas  non  plus 
accord^e  si  Tancien  esclave  doit 


Translation. 

**i.  The  Conference  expresses 
the  desire  that  the  Slave-trade 
be  assimilated  in  international 
law  to  piracy. 

"  2.  Slavery  being  contrary 
to  natural  law,  every  nation  is 
justified  according  to  interna- 
tional law  in  refusing  in  any 
way  to  recognise  the  institution, 
alike  in  the  case  of  foreigners 
who  are  within  its  own  terri- 
tory, as  in  the  case  of  its  own 
subjects  who  have  refused  to 
recognise  the  institution  of 
Slavery  within  the  territory  of 
another  State. 

"  3.  Every  clause  in  any  in- 
ternational treaty  which  binds 
a  State  to  give  up  Slaves  who 
have  come  within  its  territory 
is  invalid  with  regard  to  inter- 
national law. 

"  4.  Where  the  extradition 
of  an  accused  person  who  was 
a  Slave  in  the  country  seeking 
his  extradition  is  requested, 
such  extradition  should  only  be 
accorded  if  the  extradition  of 
a  free  man  would  be  accorded 
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toe  jug^  par  d'autres  juges  ou 
punis  d'autres  peines  que  ne  le 
serait  un  homme  libre. 


"  5.  Chaque  6tat  doit  d^ 
fendre  k  ses  sujets  de  poss^er, 
d*acheter,  ou  de  vendre  des 
esclaves  en  pays  Stranger,  et 
de  participer  soit  directement 
soit  indirectement  k  tout  trafic 
ou  exploitation  de  ce  genre  ou 
II  tout  contrat  ayant  des  esclaves 
pour  objet,  cela  sous  les  peines 
que  chaque  l&tat  ^dictera. 


in  the  same  case,  nor  should 
such  extradition  be  accorded 
if  the  former  Slave  would  be 
judged  by  a  different  judge,  or 
punished  by  other  penalties 
than  if  he  had  always  been  a 
free  man. 

"  5.  Every  State  should  pro- 
hibit its  subjects  from  possess- 
ing, buying,  or  selling  Slaves 
in  foreign  countries,  and  from 
participating  either  directly,  or 
indirectly,  in  any  traffic  of  the 
same  kind,  or  in  any  contract 
having  Slaves  for  its  object, 
and  this  prohibition  should  be 
enforced  by  such  penalties  as 
each  State  may  enact 

Prtsidmtr 


These  Resolutions  were  proposed  by  Professor  Gabba  on  behalf 
of  the  Committee,  and  were  adopted  by  acclamation,  after 
Senhor  Alcoforado  had  mentioned  the  fact,  that  by  the  Brazilian 
Emancipation  Act  a  fund  had  been  established  for  the  enfran- 
chisement of  slaves,  by  means  of  which  a  certain  number  of  slaves 
are  annually  set  free  in  that  country. 

The  meeting  thereupon  adjourned. 


Thursday,  September  13,  1883. 

At  2  o'clock  in  the  afternoon  of  Thursday,  September  13th, 
1883,  the  Conference  reassembled  in  the  Sala  del  Consiglio.  The 
President  of  the  Conference  having  taken  the  Chair,  the  Honorary 
General  Secretary  read  the  Minutes  of  Wednesday,  which  were 
confirmed  and  signed. 
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Slavery  and  the  Slave  Trade. 

The  following  Resolution  was  proposed  by  Mr.  Henry  Richard, 
M.P.,  seconded  by  Professor  Gabba,  and  supported  by  Mr. 
Tompkins,  of  New  York* 

"  That  the  President  be  requested  to  take  measures  to  forward 
to  the  different  Governments  copies  of  the  resolutions  upon 
Slavery  and  the  Slave  Trade  adopted  by  the  Conference 
at  the  last  sitting." 

Signor  Graffagni  moved  as  an  amendment,  ''That  all  the 
resolutions  of  the  Conference  be  sent  to  all  the  States;"  but 
withdrew  it  upon  the  President  explaining  that  the  Annual  Report 
is  always  sent  to  the  various  Governments  by  the  Council. 

Mr.  Richard,  however,  expressed  his  willingness  to  adopt  the 
amendment,  and  it  was  supported  by  Mr.  Wilson,  of  Nantes. 

The  original  resolution  was  then  put  to  the  vote  and  carried, 
no  votes  being  recorded  against  it 

The  question  of  a  further  resolution  on  the  basis  of  the  pro- 
posed amendment  was  then  raised,  a  substantive  resolution  being 
formulated  by  Mr.  Richard  as  follows : — 

''  That  the  President  be  requested  to  take  measures  to  present 
to  the  Governments  the  various  resolutions  adopted  by  the 
Conference  on  questions  of  international  law." 

After  remarks  from  Dr.  Stubbs,  Sir  Travers  Twiss,  Mr. 
Freeland,  Signor  de  Rossi,  and  Signor  Gabba,  Mr.  Wilson 
proposed  and  Mr.  Freeland  seconded  an  amendment  to  the 
effect  that  the  whole  matter  be  referred  to  the  Executive  Council, 
and  after  some  further  discussion  this  amendment  was  adopted. 

Mr.  Richard  presented  to  the  Conference,  on  behalf  of  Signor 
de  Rossi,  three  works  by  that  gentleman — **  La  Esecuzione  della 
Sentenza  e  degli  Atti  delle  Autorita  Strauiere,"  "  Studi  di  Diritto 
Internazionale  privato,"  and  "  II  Nuovo  Codice  di  Commercio.*' 
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Execution  of  Foreign  Judgmmts. 

Mr.  Alexander,  Honorary  Secretary  to  the  Committee  on 
Foreign  Judgments,  presented  to  the  Conference,  on  behalf  of 
the  Committee,  the  following  Report : — 

Report  of  the  Committee  on  Foreign  Judgments. 

*'  The  Committee  propose  the  following  rules  for  the  considera- 
tion of  the  Conference : 

"  Considering  the  differences  which  exist  at  the  present  time 
with  regard  to  the  basis  of  jurisdiction  in  actions  affecting  the 
personal  status  of  individuals,  it  is  not  deemed  advisable  to  pn>> 
pose  that  judgments  on  such  questions  should  be  recognised 
further  than  they  at  present  are  by  the  tribunals  of  other  States. 
In  actions  founded  on  contract  or  tort  (the  word  'contract '  being 
understood  in  its  strict  legal  sense,  and  not  so  as  to  include 
obligations  arising  out  of  status,  such  as  marriage,  paternity, 
guardianship,  &c.),  judgments  should  be.  enforceable  in  foreign 
countries,  subject  to  the  following  limitations  : — 

"I.  The  judgment  must  have  emanated  from  a  competent 
tribunal.     A  tribunal  is  competent, 

"  I.  Where  the  judgment  relates  directly  to  immoveables  situate 
within  the  territorial  jurisdiction  of  the  tribunal.  (In  this 
case  the  competence  of  the  tribunal  is  exclusive ;  so  that  a 
judgment  purporting  to  affect  rights  of  property  in  im- 
moveables beyond  the  territorial  jurisdiction  of  the  tribunal 
pronouncing  it  is  to  be  treated  as  wholly  void.) 

'*  2.  Where  the  judgment  operates  as  a  transfer  or  declaration  of 
a  right  of  property  (Jus  in  rem^  not  ad  rem)  in  moveables 
which  at  the  time  of  the  judgment  were,  without  fraud, 
within  the  territorial  jurisdiction  of  the  tribunal 

<'  3.  Where  the  judgment  operates  as  a  transfer  or  declaration  of 
a  right  of  property  in  moveables  forming  part  (i)  of  the 
succession  of  a  deceased  person,  who  was  at  the  time  of 
his  death  a  citizen  of  and  domiciled  in  the  State  whose 
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tribunal  has  pronounced  the  judgment,  or  (2)  of  the  estate 
of  an  insolvent  person  whose  sole  commercial  domicile  and 
residence  (if  a  trader),  or  sole  residence  (if  a  non-trader), 
at  the  time  of  his  insolvency,  were  or  was  in  that  country, 
or  (3)  of  an  insolvent  company  or  partnership  solely  domi* 
ciled  in  that  country.  (Where  a  deceased  person  was  a 
citizen  of  one  State  and  domiciled  in  another,  it  is  impos- 
sible, in  the  present  conflict  of  opinion  and  practice  on  the 
subject,  to  lay  down  a  uniform  rule.  Where  an  insolvent 
person  (being  a  trader)  has  more  than  one  commercial 
domicile,  or  resides  within  a  different  jurisdiction,  or  (being 
a  non-trader)  has  more  than  one  permanent  residence, 
the  tribunal  of  each  State  in  which  he  has  a  domicile 
or  residence  has  a  concurrent  jurisdiction  to  declare  him 
insolvent,  and  to  declare  or  transfer  rights  of  property  in 
his  moveable  estate.) 

*'  4.  Where  the  defendant  was,  at  the  time  when  the  action  was 
commenced,  domiciled  in  the  State  whose  tribunals  have 
pronounced  judgment 

"  5.  Where,  the  action  having  been  based  on  a  breach  of  contract, 
the  contract  was  made,  and  was,  in  the  contemplation  of 
all  the  parties  to  it,  intended  to  be  carried  out  in  the  State 
whose  tribunal  pronounced  the  judgment. 

"6.  Where  the  judgment  being  based  on  a  tort,  the  tort  was 
committed  in  the  State  whose  tribunal  pronounced  the  judg- 
ment, with  regard  to  property  which  was  at  the  time  when 
the  action  was  commenced,  without*  fraud,  in  the  territory 
of  that  State :  provided,  however,  that  the  tort  was  one 
recognised  by  the  law  of  the  State  in  which  the  judgment 
is  sought  to  be  enforced. 

"  7.  That  the  parties  have,  either  expressly  or  by  clear  inference, 
(which  inference  does  not  arise  from  the  mere  fact  of 
having  defended  oneself  in  the  action,  but  does  arise  from 
having  instituted  the  action),  agreed  to  be  bound  by  the 
decision  of  the  tribunal  pronouncing  the  judgment 

"  Where  there  are  conflicting  judgments  of  two  foreign  tribunals, 
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each  of  which  was  competent  accordmg  to  the  foregoing  rules, 
the  tribunal  asked  to  enforce  the  judgment  may  decide  between 
them,  or  decide  the  case  afresh  on  the  merits. 

"  11.  The  judgment  must  not  contain  anything  contrary  to  the 
pubhc  order,  morality,  or  policy  of  the  State  in  which  it  is  to  be 
enforced. 

"  III.  The  judgment  must  not  have  been  procured  by  fraud  oi 
collusion  on  the  part  either  of  the  party  seeking  its  enforcement 
or  of  the  tribunal 

"  IV.  The  judgment  must  have  become  executory  in  the  country 
in  which  it  was  pronounced ;  but  it  cannot  be  questioned  on  the 
ground  that  the  tribunal  which  pronounced  it  was  not  competent 
roHone  materia* 

"  V.  The  judgment,  if  pronounced  by  default,  must  have  been 
preceded  by  citation  of  the  party  against  whom  it  is  sought  to  be 
enforced,  or  the  party  whom  he  represents,  and  such  party  must 
have  had  actual  notice  and  opportunity  of  defending  himself. 

"  It  should  be  incumbent  on  the  party  seeking  to  enforce  the 
judgment  to  show  that  it  comes  within  Rules  I.  and  IV. ;  it  should 
be  for  the  opposite  party  to  prove  that  it  comes  within  the  excep- 
tions of  Rules  It.,  III.  or  V.  The  Court  will  also,  of  its  own 
authority,  apply  Rule  11.  A  foreign  judgment  coming  witliin  the 
foregoing  rules  should  have  the  same  effect,  as  res  judicata^  as 
is  given  to  domestic  judgments. 

"  The  rules  above  stated  may  be  embodied  in  the  legislation  of 
each  State  or  in  international  treaties.  It  is  very  important  that 
an  international  consensus  should  be  arrived  at  on  this  subject, 
and  for  this  purpose  it  is  desirable  that  a  Congress  should  be 
held,  as  suggested  by  the  Government  of  the  Netherlands  in 

1874." 

Professor  Gabba  expressed  his  general  adherence  to  the  Report, 
but  reserved  liberty  to  reconsider  some  of  its  details,  although  he 
had  taken  part  in  the  final  meeting  of  the  Committee.  He  pro- 
posed the  omission  of  the  words  "  a  breach  of,"  in  Paragraph  1, 5. 
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Signor  Baisini  thought  the  whole  question  of  jurisdiction 
{competence)  too  complicated  to  be  discussed  by  the  Congress 
without  careful  study,  and  suggested  the  adjournment  of  the 
debate  on.  that  part  of  the  Report 

Signor  de  Rossi,  after  a  reference  to  the  liberality  of  the 
provisions  on  this  subject  contained  in  the  Italian  Code,  and  of 
the  views  latterly  adopted  by  the  English  courts,  observed  that  he 
found  in  the  Report  the  four  principal  conditions  laid  down  by 
the  Italian  Code  for  the  execution  of  foreign  judgments — those  of 
jurisdiction,  regularity,  citation,  and  public  order.  He  also  found 
two  additions  which  he  considered  of  value :  i,  that  the  judgment 
must  be  capable  of  execution  {exkcutoiri)  in  the  foreign  country ; 
2,  the  rules  laid  down  as  to  the  burden  of  proof.  With  regard 
to  the  question  of  jurisdiction,  he  thought  it  might  be  preferable 
to  adopt  the  principle  of  jurisdiction  according  to  the  law  of 
the  tribunal  enforcing  the  judgment;  but  he  objected  to  the 
postponement  of  this  part  of  the  question. 

Signor  Rosmini  remarked  that  there  were  many  points  in  the 
Report  on  which  doubts  might  be  entertained,  as,  for  example, 
the  requirement  that  the  defendant  must  have  been  domiciled  in 
the  country  where  the  judgment  was  delivered  at  the  time  of  its 
delivery;  and  that  a  party  should  not  be  bound  by  having 
defended  himself  before  a  Court  not  having  jurisdiction.  He 
warmly  approved  the  closing  words  of  the  Report,  desiring  that 
an  official  International  Conference  should  be  summoned  to  deal 
with  the  whole  question,  and  he  proposed  a  resolution  to  the 
following  effect : — 

''A  foreign  judgment  ought  to  emanate  from  a  competent 
tribunal. 

''  The  Conference  expresses  the  desire  that  the  Governments 
of  the  different  States  should  come  to  an  understanding 
with  a  view  of  estabUshing  uniform  rules  of  jurisdiction 
{cempktcnci), 

"  It  defers  further  discussion  on  this  point,  with  a  view  of  esta- 
blishing the  fundamental  principles,  to  the  next  session/' 
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Signor  Baisini  read  another  resolution  which  he  had  prepared, 
to  the  same  effect  as  that  of  Signor  Rosmini. 

Mr.  Alexander  stated  that  the  Report  was  mainly  based  on 
the  decisions  of  the  English  tribunals  on  cases  which  had  actually 
arisen,  and  that  these  decisions  were  in  entire  accord  with  the 
principles  laid  down  by  the  Italiin  Code.  The  Report  had  been 
framed  with  the  object  of  proposing  a  minimum  of  obligation  to 
enforce  foreign  judgments,  and  of  embodying  only  those  prin- 
ciples as  to  which  there  was  not  likely  to  be  any  conflict  of 
opinion.  He  thought  it  impossible  to  make  any  useful  progress 
without  making  some  attempt  to  lay  down  general  principles  on 
the  question  of  jurisdiction,  but  if  there  were  any  points  as  to 
which  doubts  were  felt,  he  hoped  the  Conference  would  eliminate 
them,  and  only  adopt  so  much  of  the  Report  as  could  be  passed 
with  unanimity. 

Signor  Gabba  thought  it  would  be  impossible  to  adopt  as  a 
whole  the  resolutions  contained  in  the  Report,  and  equally 
impossible  to  go  through  all  the  articles  seriatim.  In  particular, 
the  last dauss  of  Paragraph  I.,  sect  i,  sub-sect  (3),  as  to  con- 
current jurisdiction  in  case  of  a  person  having  more  than  one 
domicile  was  contrary  to  the  resolution  on  the  subject  passed  a 
few  years  previously  at  Turin  by  a  conference  of  advocates ;  and, 
although  he  personally  agreed  with  the  Report,  he  thought  that 
on  this  and  other  points  it  would  be  difficult  for  the  Conference 
to  commit  itself  to  the  Report  as  it  stood. 

Signor  Graffagni  desired  that  the  clause  suggesting  the 
possibility  of  fraud  or  collusion  on  the  part  of  the  tribunal 
pronouncing  the  judgment  should  be  omitted.  He  also  thought 
that  the  second  clause  of  Paragraph  IV.  was  in  contradiction  with 
the  principle  laid  down  in  the  first  clause  of  the  same  paragraph. 

Signor  Gabba  explained  that  the  exception  in  Paragraph  117  had 
been  adopted  by  the  Institute  of  International  Law  on  the  ground 
of  practical  utility. 
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Signor  Graffagni  adhered  to  his  objection.  He  proposed 
that  the  Report  should  be  adopted,  with  the  exceptions  to  which 
he  had  referred,  and  with  the  omission  of  the  definition  of  juris- 
diction contained  in  Paragraph  I. 

Signor  Benvenuti  observed  that,  from  the  discussion  which 
had  taken  place,  it  appeared  that  the  Conference  was  agreed  on 
the  general  principles  of  the  Report,  but  that  on  the  details  of 
jurisdiction  it  would  be  impossible  at  present  to  come  to  a 
conclusion.  He  was  satisfied  with  Professor  Gabba's  explanation 
as  to  the  second  clause  of  Paragraph  IV. 

Professor  Gabba  agreed,  and  suggested  that  the  principles 
embodied  in  the  Italian  Code  be  adopted  as  a  basis  for  an 
international  treaty. 

Dr.  SiEVEKiNG  desired  that  the  subject  should  not  be  post- 
poned. He  observed  that  it  would  be  exceedingly  desirable  to 
establish  uniform  rules  of  jurisdiction,  as  without  them  a  party 
who  had  obtained  a  judgment  in  his  favour  could  never  be  sure 
of  obtaining  its  execution  in  another  country.  It  would  also 
have  the  advantage  that  it  would  involve  the  repudiation  of  such 
a  principle  as  that  contained  in  Article  z6  of  the  French  Code 
Civil,  basing  jurisdiction  on  the  plaintiffs  domicile.  Recognising, 
however^  the  difficulty  of  arriving  at  a  conclusion  on  the  details 
of  the  question,  he  proposed  the  following  resolution : — 

"  The  Conference  expresses  the  wish  that  an  official  Confer- 
ence should  meet  in  order  to  bring  about  an  international 
understanding  on  the  question  of  the  execution  of  foreign 
judgments." 

Signor  Rosmini  thereupon  withdrew  his  resolution  in  favour  of 
that  proposed  by  Dr.  Sieveking,  and  Signori  Graffagni,  Baisini, 
and  Benv£I>(ijti  expressed  their  concurrence. 

Signor  Fiore-Goria  proposed  that  the  question  be  referred  to 
a  special  committee  for  further  discussion. 
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Mr.  Wilson  said  that  two  propositions  would  be  concurred  in 
by  all  present:  i,  that  something  should  be  done;  2,  that  the 
details  of  the  Report  could  not  now  be  considered  by  the  Con- 
ference. He  therefore  supported  Dr.  Sieveking's  resolution,  and 
Count  de  Daugnon  spoke  to  the  same  effect. 

Mr.  Alexander  supported  the  proposition  of  Signor  Fiore- 
GoRiA,  and  expressed  the  hope  that  the  Conference  would  not  sepa- 
rate without  agreeing  on  some  minimum  of  principles  that  could 
be  unanimously  adopted.  Signori  de  Rossi  and  Rosmini  also 
supported  Signor  Fiore-Goria's  proposal,  and,  after  some  further 
observations  from  Dr.  Sieveking  and  Mr.  Alexander,  Signor 
Fiore-Goria's  amendment,  that  the  subject  be  referred  to  a 
Committee  to  be  named  by  the  President,  with  instructions  to 
report  to  a  future  meeting  of  the  Conference,  was  carried  by 
19  votes  to  9. 

The  President  appointed  a  Committee  composed  of  the 
following  gentlemen : — 

Sir  Travers  Twiss, 
Professor  Gabba, 
Signor  Norsa, 

—  Graffagni, 

—  Benvenuto, 

—  CUZZERI, 

—  ROSMIKI, 

—  Baisini, 

—  FlORE-GORIA, 

—  De  Rossi, 

—  Olivi, 

Count  De  Daugnon, 
Senhor  Nabuco, 
Mr.  Wilson,  and 
Mr.  Alexander. 
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Ownership  of  Vessels  by  Joint  Stock  Companies^  Limited. 

The  Conference  then  passed  to  the  next  subject,  Dr.  Stubbs 
reading  the  following  paper  on  "  The  Ownership  of  Vessels  by 
Joint  Stock  Companies^  Limited,^* 

"  The  ownership  of  single  vessels  by  English  Joint  Stock  Com- 
panieSj  with  limited  liability,  dates  from,  at  earliest,  the  last  five 
or  six  years.    In  that  limited  time,  however,  the  aggregate  of 
these  associations  has  reached  no  inconsiderable  number,  and  it 
is  month  by  month  increasing  at  an  apparently  abnormal  rate. 
To  give  an  idea  of  this  progressive  increase,  it  will  suffice  to 
mention  that  at  the  commencement  of  the  year  1880  the  number 
of  these  companies  barely  exceeded  a  dozen ;  at  the  beginning  of 
the  present  year  there  were  no  fewer  than  one  hundred  and  fifty. 
When  it  is  also  seen  that  in  the  same  office,  or  at  all  events  in  the 
same  house  of  the  same  street  of  the  same  town,  several  of  these 
companies,  in  one  case  at  least  six,  in  others  five  or  four,  are 
located,  the  natural  questions  arise,  What  is  their  raison  ditre  ? 
Why  is  it  that  the  custom  to  own  vessels  in  this  particular  form 
of  partnership  has  been  initiated  ?    Why  has  the  practice  made 
such  rapid  progress?    Effects  must  naturally  be  produced  by 
causes.    The  object  of  the  writer  in  proposing  the  subject  for 
discussion  or  deliberation  is  to  lead  to  the  investigation,  if  pos- 
sible, of  the  causes  of  this  novel  practice,  and  to  afford,  it  may 
be,  the  opportunity  for  determining  whether  or  not  the  custom 
be  internationally  prejudicial,  and,  if  it  prove  to  be  so,  to  suggest 
the  propriety  of  concerting  measures  for  counteracting  the  grow- 
ing evil.     These  companies,  though  they  have  without  doubt 
originated  in  Great  Britain,  are  by  no  means  confined  to  that 
country.     It  will  be  sufficient,  however,  for  the  purpose  fore- 
shadowed, to  confine  the  observations  offered  to  the  English 
aspect  of  the  subject,  leaving  the  members  of  the  Association  of 
other  nationalities  to  form  their  own  opinions  through  the  aid  of 
the  possibly  wider  sources  of  knowledge  open   to  them.     To 
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consider,  then,  the  case  of  one  of  these  English  companies.  The 
Steamship  'Omega'  Company,  Limited,  is,  we  will  surmise, 
started  with  one  thousand  shares  of  the  value  of  lo/.  each,  for 
the  purpose  of  purchasing  and  working  a  vessel  of  that  name. 
There  is  nothing  to  prevent  the  members  of  the  same  company 
from  subscribing  the  articles  of  half-a-dozen  other  companies,  the 
Steamship  *  Alpha,'  '  Beta,'  '  Gamma,'  &c,  Companies,  Limited, 
each  to  own  single  vessels  of  those  respective  names ;  bat  for  the 
present  it  will  be  simplest  to  consider  the  one,  the  'Omega' 
Company.  The  company  is  duly  floated,  the  ship  bought  or 
built  and  launched,  and  the  adventure  duly  inaugurated.  Pos* 
sibly  the  first  voyage  is  successful  In  that  case  the  shareholders 
of  the  company  share  the  profits^  and  no  harm  eventuates  to 
any  one ;  it  makes  no  difference  to  the  public,  national  or  foreign, 
whether  those  who  share  the  earnings  are  members  of  a  company 
or  are  private  individuals.  Suppose,  however,  that  the  first  or 
any  subsequent  voyage  is  interrupted  by  the  unfortunate  occur- 
rence, a  too  usual  one,  of  a  collision  ?  What  then  happens  ? 
The  ship  *  Z,'  we  will  say,  privately  owned,  and  the  *  Omega,'  sink 
or  seriously  damage  each  other,  and  the  accident  does  not  come 
under  the  rare  classification  of  the  inevitable.  Presume  the  *  Z*- 
is  solely  to  blame.  Then  the  *  Omega '  Company  bring  their 
action,  and  recover  their  loss  against  the  owners  of  the  *  Z,'  or 
at  all  events  their  loss  up  to  the  statutory  maximum  of  8/.  per 
ton.  Presume  the  *  Omega'  alone  to  blame.  The  owners  of 
the  *  Z '  claim  against  the  company.  The  company  call  a  meet- 
ing of  the  shareholders,  and  the  secretary,  or  the  company's 
solicitor,  explains  the  case  to  them.  '  Your  vessel,' '  he  says, 
'  has  done  damage  for  which  she  is  alone  to  blame,  estimated  at 
so  many  pounds  sterling,  to  another  ship,  and  she  is  herself 
damaged,  and  worth  only  i/.  a  ton,'  or  'is  sunk,  and  worth 
nothing.  You  cannot,  in  any  event,  recover  your  loss,  for  jrour 
vessel  is  solely  to  blame ;  but  if  you  recognise  the  £aict,  and  do 
not  contest  the  claim  of  the  owners  of  the  "  Z,"  you  cannot  be 
made  to  pay  their  loss.'    The  advice  is  taken,  and  the  case 
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works  out  as  follows.     The  company  goes  into  liquidation.     Its 
only  assets  are  the  value  of  the  vessel,  if  damaged,  possibly 
nominal,  or,  if  sunk,  certainly  nil,  and  the  office  furniture.    The 
proceeds  of  this  property  is  all  the  res  against  which  the  owners 
of  the  '  Z '  can  claim.    That  this  is  so,  there  can  be  no  doubt 
True,  by  the  statute  law  of  England  the  limited  liability  of  the 
owners  of  a  vessel  for  the  damage  to  property  is  8/.  per  ton, 
whether  their  ship  has  gone  to  the  bottom  or  not ;  but  the  owners 
of  the  vessel  in  the  hypothetical  case  are  not  the  shareholders, 
but  the  company.     The  shareholders  may  be  worth  ten  times  the 
value  of  the  '  Z.'    It  matters  not    The  shareholders  have  never 
owned  the  'Omega.'    It  was  the  property,  not  of  them  indi- 
vidually, but  of  the  company.*    The  assets  of  the  company  are 
liable  indeed,  but  these  are,  as  we  have  premised,  nothing,  or  at 
best  nominal,  and  the  owners  of  the  '  Z '  are  therefore  practically, 
if  not  absolutely,  without  remedy.    We  are  presuming,  of  course, 
that  the  company,  as  in  all  probability  is  the  case,  is  its  own 
insurer.     Of  course  if  the  vessel  is  insured,  the  sum  paid  under 
the  policy  will  come  into  the  assets  of  the  company,  but  there  is 
no  inducement  to  the  company  to  insure4     Each  shareholder  may 
take  out  a  policy  in  his  individual  name,  and  make  himself 
practically  safe  from  loss.     Personally  he  has,  indeed,  no  interest 
to  insure ;  but  we  fancy  there  are  plenty  of  underwriters  who  will 
accept  his  business,  and  pay,  albeit  it  may  be  only  on  an  '  honour 
policy.'    The  money  so  paid  would  not  be  assets  of  the  company, 
and  could  not  be  treated  as  such  by  the  owners  of  the  '  Z.'    In 
many  cases,  however,  there  is  no  question  of  insurance.    The 
shareholders  put  into  the  company  lo/.  or  20/.  as  a  speculation; 
they  know  they  can  incur  no  liability  beyond  their  paid-up  share 
or  shares,  but  they  are  fiilly  alive  to  the  fact  that  a  successful 
voyage  or  two  may  recoup  them  their  venture,  and  if  the  vessel  is 
lucky,  and  all  goes  well,  they  may  clear  their  capital  and  interest 
to  boot     It  may  be  that  the  majority  of  the  shareholders  are  not 
sufficiently  'intelligent'  to  make  their  calculations  on  this  basis, 

*  See  Reg.  «r.  Arnaud,  9  Q.  B.  806. 
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or  the  carrying  trade  may  not,  in  fact,  be  sufficiently  brisk  to 
warrant  the  deductions  so  drawn  in  their  favour;  but  the  pos- 
sibility of  this  profit,  and  the  impossibility  of  loss  beyond  their 
subscription,  may  all  the  same  be  held  out  to  them  by  the  pro- 
moters of  the  company.  Possibility  of  considerable  gain,  impos- 
sibility of  more  than  the  very  limited  loss,  is  an  alluring  bait,  and 
has  laid  the  foundation,  it  is  well  known,  for  some  at  least  of 
these  companies.  The  manner  of  their  initiation  is,  however, 
immaterial.  The  result  is  the  important  point,  the  result,  that  is 
to  say,  to  others,  not  the  shareholders. 

"  It  has  been  pointed  out  how  the  owners  of  other  ships  may  be 
prejudiced.  An  analogous  risk  may  be  run  by  the  owners  of  cargo. 
Cargoes  may  have  been  laden  on  board  both  the  '  Omega '  and 
the  ^  Z,'  and  both  be  seriously  damaged  or  go  to  the  bottom. 
We  assume,  again,  the  '  Omega '  to  be  in  fault  Now  it  is  not 
necessary  to  waste  sympathy  on  the  owners  of  the  '  Omega's ' 
cargo.  They  chose  to  confide  their  property  to  a  company,  and 
they  might  have  found  out  that  the  company's  assets  consisted 
practically  in  the  vessel.  Tliey  have  themselves  to  thank  if  the 
vessel  is  sunk  with  the  goods,  and  they  have  themselves  to  bear 
the  loss.  But  how  about  the  owners  of  the  •  Z's '  cargo  ?  They 
have,  it  is  submitted,  an  equitable  right  to  consider  that  if  their 
property  is  damaged  or  destroyed  by  the  negligence  of  those  on 
board  another  vessel,  they  should  have  a  right  to  recover  from 
the  owners  of  that  ship ;  but  they  are  made  to  submit  to  the  same 
chance  that  befalls  the  owners  of  the  '  Z.'  They  can  no  more 
recover  than  the  latter  can  from  the  *  Omega '  Company ; 
whereas,  if  the  '  Omega '  had  been  privately  owned,  they  would 
have  been  able  to  recover  their  loss,  subject  only  to  the  statutory 
limit  of  liability  of  the  owners  of  the  '  Omega.'  It  is  difficult  to 
avoid  the  conviction  that  it  is  simply  for  the  purpose  of  avoiding 
such  just  liabilities  that  this  artificial  ownership  is  adopted. 

"  If  it  be  admitted  that  this  manner  of  holding  vessels  bears 
unjustly  in  favour  of  the  owning  companies,  and  it  is  submitted 
that  it  does  so,  in  fact,  it  becomes  material  to  consider  in  what 
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way  the  practice  can  be  put  a  stop  to,  or  at  least  its  deleterious 
effect  be  counteracted.  How  this  is  to  be  done  is  a  very  difficult 
question  to  decide,  and  one  that  the  writer  has  no  present  inten- 
tion of  suggesting.  His  desire  is  confined  rather  to  directing 
attention  to  the  evil.  Doubtless  more  competent  minds  will  be 
able  to  propose  the  remedy." 

Dr.  SiEVEKiNG  considered  that  the  question  of  the  liability  of 
limited  companies  in  general  could  not  usefully  be  considered  by 
the  Conference^  and  that  the  question  as  to  the  extent  of  the 
liability  of  shipowners  generally  was  one  that  should  be  considered 
in  connection  with  the  subject  of  collisions. 

Mr.  Wilson  feared  that  the  paper  of  Dr.  Stubbs  might  be  the 
means  of  enlightening  people  as  to  the  way  of  escaping  liability. 

Mr.  Allen  asked  whether  Dr.  Stubbs  included  the  clubs  for 
mutual  insurance  in  his  remarks,  and  was  answered  in  the 
negative. 

Mr.  Allen  then  proposed  that  the  further  discussion  of  Dr. 
Stubbs*  paper  should  be  taken  with  that  on  ''  Collisions  at  Sea." 

The  meeting  thereupon  adjourned. 


Friday,  14TH  of  September,  1883. 

The  Conference  reassembled  in  the  Sala  del  Consiglio  at 
II  o'clock  in  the  morning  of  the  14th  of  September,  1883.  The 
President  having  taken  the  chair,  the  Honorary  General  Secretary 
read  the  Minutes  of  the  previous  day,  which  were  confirmed  and 
signed. 

Execution  of  Foreign  Judgments. 

Mr.  Alexander,  on  behalf  of  the  Committee  appointed  at  the 
last  sitting,  presented  the  following  resolutions  upon  the  Execution 
of  Foreign  Judgments  : — 
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RESOLUTIONS. 

II  importe  qu'un  accord  in- 
ternational s'^tablisse  pour  Tex- 
dcution  des  jagements  Strangers 
en  matifere  civile  et  commer- 
ciale. 

"  II  est  done  k  d^sirer 
qu'une  ConKrence  Officielle 
Internationale  se  i^unisse  k  cet 
effet,  comme  cela  a  ^t^  propose 
par  le  Gouvemement  N^rlan- 
dais  en  1874. 

'*  La  Conference  i^opose  les 
bases  suivantes : — 

"  I.  Le  jugement  doit  fitre 
rendu  par  un  juge  competent 

''Des  regies  de  competence 
uniformes  doivent  6tre  d^ter- 
mindes  par  la  Convention  qui 
dtablira  Taccord  international 
ci-dessus  mentionn^. 

"  11.  Les  parties  doivent 
avoir  iti  dliment  assignees. 

"  III.  S'il  s'agit  d'un  juge- 
ment par  d^faut,  la  partie 
contre  laquelle  il  a  6x6  rendu 
doit  avoir  eu  connaissance  du 
litige  et  la  possibility  de  s'y 
d^fendre. 

"  IV.  Le  jugement  ne  doit 


English  Translatign. 

''  It  is  important  that  an  in- 
ternational consensus  should 
be  arrived  at  with  regard  to  the 
execution  of  foreign  judgments 
upon  civil  and  commercial 
questions. 

"  It  is  therefore  much  to  be 
desired  that  an  Official  Inter- 
national Conference  should  be 
held  for  this  purpose,  as  was 
proposed  by  the  Government 
of  the  Netherlands  in  1874. 

''The  Conference  proposes 
the  following  bases  for  such  a 
consensus : — 

"  I.  The  judgment  must  have 
emanated  from  a  competent 
tribunal. 

"  Uniform  rules  of  com- 
petence (or  jurisdiction)  should 
be  laid  down  by  the  Convention 
which  will  establish  the  above- 
mentioned  international  con- 
sensus. 

"  II.  The  parties  must  have 
been  duly  cited 

"  IIL  If  the  judgment  was 
pronounced  by  default,  the 
party  against  whom  it  was  pro- 
nounced must  have  been  made 
aware  of  the  action,  and  had 
the  opportunity  of  defending 
himself. 

"  IV.  The  judgment  must  not 
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rien  contenir  qui  soit  contraire 
ni  k  la  morality,  ni  k  Tordre,  ni 
au  droit  puUic  de  Ti^tat  oil  il 
doit  6tre  ex&nitd 

"V,  Le  jugement  doit  toe 
ex^utoire  dans  le  pays  ob  il  a 
6t6  rendu. 


"VI.  Le  juge  requis  pour 
I'ex^ution  ne  doit  pas  examiner 
au  fond  le  d^at,  mais  seule- 
ment  s'enqu^rir  de  Texistence 
des  conditions  ligales  sus-men- 
tionn^s. 

"VII.  Un  jugement  Stranger 
qui  remplit  ces  conditions  doit 
produire  les  m^mes  efTets  qu'un 
jugement  national,  soit  qu'on 
en  requi^re  Tex^tion,  soit 
qu'on  s'en  serve  comme  cAose 

"VIII.  Les  formes  et  les 
moyens  de  Tex&nition  doivent 
6tre  r^gl^s  par  la  loi  du  pays, 
ob  I'ex^cution  est  demand^. 

"  Pour  les  6tats  qui  n'en- 
treront  pas  dans  cet  accord, 
la  Conference  exprime  le  vcen, 
que  Fapplication  de  ces  bases 
s'obtienne  de  fait,  par  voie 
d'tmiformit^  dans  leurs  l^sla- 
tions  respectives." 


contain  anything  contrary  to 
the  morality,  the  order,  or  the 
public  law  of  the  State  in  which 
it  is  to  be  enforced 

"V.  The  judgment  must 
have  become  executory  in  the 
country  in  which  it  was  pro- 
nounced. 

**VL  The  tribunal  applied 
to  to  grant  execution  of  the 
judgment  must  not  enter  into 
the  merits,  but  solely  inquire 
as  to  the  existence  of  the 
above-mentioned  legal  condi- 
tions. 

"VII.  A  foreign  judgment 
which  fulfils  these  conditions 
should  produce  the  same 
effects  as  a  domestic  judgment, 
whether  its  execution  be  sought, 
or  whether  it  be  relied  on  as  res 
judicata, 

"VIIL  The  forms  and 
means  of  execution  should  be 
regulated  by  the  law  of  the 
country  in  which  execution  is 
sought. 

"  With  regard  to  States  which 
may  not  enter  into  this  con- 
sensusi  the  Conference  recom- 
mends that  the  application  of 
these  bases  should  be  obtained 
de  facto  by  uniformity  in  their 
respective  legislations." 

K    2 
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The  President  having  stated  that  the  Committee  had  carefuUy 
considered  these  Resolutions  in  a  prolonged  sitting,  in  which  they 
were  unanimously  adopted,  they  were  put  to  the  meeting  and 
carried  by  acclamation. 

Signor  Baisini  then  proposed  th^  following  resolution  on  behalf 
of  himself  and  Signor  Benvenuti  : — 

"The  Conference  expresses  the  desire  that  the  Governments 
of  the  different  States  should  come  to  an  agreement  for 
regulating,  in  as  simple  a  mode  as  possible,  the  reciprocal 
execution  of  commissions  for  taking  evidence  {Idtres 
rogatoires)  in  the  interest  of  the  administration  of  justice." 

Signor  de  Rossi  desired  diat  the  Conference  should  content 
itself  with  the  resolutions  already  passed. 

Mr.  Alexander  having  also  opposed  the  resolution,  it  was  put 
by  the  President  to  the  meeting,  and  declared  lost 

The  President  then  read  a  telegram  he  had  just  received  from 
Signor  Mancini,  of  which  the  following  is  a  translation : — 

"Being  detained  by  my  official  duties  from  the  votes  and 
deliberations  of  the  estimable  Congress  promoted  by  the 
illustrious  British  Association  for  the  Reform  and  Codifi- 
cation of  the  Law  of  Nations,  yet,  as  an  old  follower  of 
the  science,  I  send  my  welcome  to  all  the  excellent  guests 
assembled  in  this  noble  Italian  city ;  I  applaud  their  varied 
studies,  and  I  anticipate  a  happy  and  constant  progress 
to  the  cause  of  peace,  of  justice,  and  of  international 
civilisation.'' 

Professor  Gabba  proposed  that  the  Conference  authorise  the 
President  to  reply  to  the  telegram. 

Mr.  Henry  Richard  seconded  the  motion,  and  it  was  carried 
unanimously. 
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Professor  Gabba  then  proposed  the  following  resolution  : — 

"  The  Conference  requests  its  President,  Sir  Travers  Twiss, 
to  communicate  its  resolutions  on  the  execution  of  foreign 
judgments  to  the  Italian  Minister  of  Foreign  Affairs,  re- 
questing the  Italian  Government  to  undertake,  as  soon 
as  it  shall  deem  expedient,  the  necessary  negotiations  with 
the  otlier  civilised  Governments  to  obtain  their  considera- 
tion of  the  resolutions."  * 

This  was  unanimously  adopted. 

The  President  announced  to  the  Conference  that  the  following 
works  by  Professor  Urtoller  had  been  presented  by  him  to  the 
Association: — "Rivista  di  Scienze  Sociale,"  1883,  Fasc.  I.  II.; 
''  Le  Statute  Fondamentale  del  Regno  d'  Italia." 

Mr.  Freeland  then  read  the  following  paper  on 


Collisums  at  Sea  and  the  International  Regulatims  and  Laws 

respecting  them, 

"  The  painful  but  very  important  subject  of  collisions  at  sea  has 
engaged  on  more  than  one  occasion  the  attention  of  this  Associa- 
tion, at  the  Hague,  at  Bremen,  at  Frankfort,  and  in  London.  It 
appeared  on  the  programme  for,  but  was  not  discussed  at,  our 
meeting  at  Liverpool  last  year,  and  is  entered  on  the  programme 
for  our  present  meeting.  Very  recently  I  asked  Captain  Colomb, 
of  the  English  Navy,  who  has  been  long  identified  with  discussions 
on  this  subject,  to  read  himself  or  to  send  us  a  paper  on  collisions 
at  sea,  but  I  was  not  at  the  time  aware  that  some  divergence  of 
opinion,  on  points  of  principle  and  detail,  existed  between  Captain 

*  In  compliance  with  this  Resolution,  Signor  Mancini  has  sent  out 
invitations  for  a  Diplomatic  Conference  on  the  subject  of  Foreign  Judgments, 
to  be  held  at  Rome  during  the  autumn;  and  this  invitation  has,  as  the 
Council  understand,  been  accepted  by  many  of  the  States  invited,  England 
having  been  the  first  to  send  an  affirmative  answer. 
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Colomb  and  the  authorities  by  whom  the  existing  regulations  for 
sea  traffic  and  for  avoiding  collisions  at  sea  have  been  framed. 
Captain  Colomb,  in  compliance  with  my  request,  kindly  sent  me 
a  paper,  a  portion  only  of  which,  after  consulting  some  of  my 
colleagues  on  the  Council,  and  obtaining  the  assent  of  Captain 
Colomb,  I  shall  now  read.  We  have  thought  it  desirable  to  post- 
pone for  the  present  a  discussion  of  the  details  of  the  regulations 
which  have  obtained  the  assent  of  the  maritime  powers,  including 
Italy,  on  account  o(  the  comparatively  recent  formation  of  those 
Regulations,  the  technical  terminology  involved,  and  the  length  to 
which  such  a  discussion  might  run. 

<< '  No  question,'  says  Captain  Colomb,  '  can  be  of  a  more  truly 
international  character  than  that  of  the  laws  regulating  the  traffic 
on  the  highway  of  the  open  sea.  There  the  relations  between  the 
parties  are  cosmopolitan,  and  not  national ;  and  indeed,  in  the 
hours  of  darkness  and  fog,  nationality,  so  far  from  having  any 
control  or  effect  on  the  proceedings,  cannot  even  be  known.  In 
days  gone  by,  before  the  rules  regulating  sea  traffic  were  authori- 
tatively formulated,  nations  recognised  a  general '  custom  of  the 
sea,''  on  the  main  points  of  which  it  was  understood  that  all 
mariners  worthy  of  authority  were  agreed,  and  owing  to  such 
understood  agreement,  National  Courts  were  able  to  administer  a 
law  which  was  accepted  as  fairly  international 

*'  *  It  was  very  natural  that  the  nation  having  the  largest  aggre- 
gate stake  in  the  matter  should  also  have  a  preponderant  voice  in 
the  establishment  and  modification  of  these  customs  of  the  sea. 
The  process  therefore  was  perfectly  simple  by  which  customs 
established  amongst  £nglish  ships  became  gradually  accepted  by 
those  nations  whose  ships  were  less  numerous.  It  is  true  that  as 
time  went  on  there  grew  up  national  rules,  dealing  with  parts  only 
of  the  general  question,  which,  chiefly  because  they  had  never  been 
brought  to  the  test,  were  not  recognised  as  offering  the  conflict 
which  they  actually  did  offer,  to  the  cosmopolitan  or  intematiooal 
custom.  It  is  also  probably  true  that  much  of  the  principle  which 
became  embodied  in  English  custom  arose  among  nations  who 
were  great  maritime  authorities  before  the  rise  of  the  English 
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marine.  The  question  no  doubt  concerns  England  nationally 
more  than  it  does  other  countries,  simply  on  account  of  the  relative 
extent  of  her  floating  tonnage;  but  as  a  matter  concerning 
individual  ships,  and  the  life  and  property  of  individuals,  the 
smallest  marine  has  a  claim  on  the  consideration  of  the  largest 

'' '  From  an  international  point  of  view,  the  subject  embraces 
two  main  considerations.  First,  the  safety  and  convenience  of 
sea  traffic ;  and,  secondly,  in  the  case  of  accident  by  collision,  the 
determination  of  which  side  should  bear  the  cost  resulting  from 
damage ;  or  how  such  cost  should  be  divided. 

" '  I  will  not,'  says  Captain  Colomb, '  attempt  to  deal  with  the 
latter  most  interesting  and  important  part  of  the  subject,  further 
than  to  observe  that  the  simpler  the  international  law,  the  less 
dispute  is  likely  to  arise  when  the  international  question  is  dealt 
with  by  the  National  Court  Also  that  if  a  complex  law  involving 
many  interlacing  branches  is  a  necessity,  the  greater  will  be  the 
need  of  an  international  tribunal  to  deal  with  it 

** '  The  diplomatic  correspondence  which  arose  between  the 
English  and  Portuguese  Governments  in  1875  in  reference  to 
a  collision  between  the  English  ship  City  of  Mcaa  and  the 
Portuguese  ship  Insulano^  and  was  only  concluded  in  1883  with 
grave  expressions  of  dissatisfaction  by  Lord  Granville  on  the  part 
of  the  English  Government,  is  an  instance  useful  to  be  noticed. 
It  led  the  British  minister  at  the  Portuguese  Court,  Sir  R.  Morier, 
to  propose  both  a  simplification  of  the  rules  of  sea  traffic,  and  also 
the  establishment  of  a  regular  means  of  international  arbitration^ 
Sir  Robert  Morier  limited  the  jurisdiction  of  this  tribunal  to  cases 
in  which  civil  damages  were  involved,  and  two  Governments  could 
not  agree  as  to  the  interpretation  municipally  given  or  the  appli- 
cation municipally  made  by  the  Courts  of  the  one  or  the  other  of 
the  sailing  rules.' 

"  To  his  able  despatches  Captain  Colomb  refers  those  who  desire 
to  follow  up  this  part  of  the  question.  '  The  British  Government,' 
he  says^ '  closed  the  correspondence  with  a  sentence  of  serious 
import  ''  Her  Majesty's  Government,"  wrote  Lord  Granville, 
"  considers  that  there  has  been  a  grave  miscarriage  of  justice,  not 
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only  to  the  prejudice  of  the  British  shipowners^  but  also  to  the 
detriment  of  the  general  interests  of  navigation." ' 

"After  these  introductory  remarks,  Captain  Colomb  proceeds 
to  inquire  how  far  the  principles  of  the  existing  international 
regulations  for  preventing  collisions  at  sea  agree  with  those  which 
govern  what  he  has  called  the  custom  of  the  sea  before  inter- 
national rules  were  formulated,  and  how  far  duly  existing  depar- 
tures from  custom  are  justified  by  modem  circumstances.  He 
then  questions  in  some  detail  the  wisdom  and  efficacy  of  parts 
of  the  existing  regulations.  He  expresses  an  opinion  that  the 
method  of  arriving  at  conclusions  has  been  too  unwieldy  to  work 
well — that  the  framers  of  the  regulations  have,  in  some  cases, 
unwisely  departed  from  the  ancient  customs,  and  have  been  more 
ready  to  provide  the  courts  with  materials  on  which  to  arrive  at  a 
decision  on  a  case  of  collision,  than  to  make  the  avoidance  of  the 
collision  easy  to  the  mariner.  He  thinks  that  the  English  Govern- 
ment should  carry  out  the  proposals  of  the  French  Government, 
made  some  years  ago,  and  assemble  a  compact  commission  of 
competent  delegates  from  the  leading  maritime  states,  who  should 
be  instructed  to  make  a  full  and  careful  inquiry  into  the  whole 
subject,  not  depending  on  the  mere  opinion  of  experts;  but 
examining  into  the  causes  which  have  produced  and  are  produc- 
ing collisions,  supplementing  this  inquiry  by  experiments  easily 
made ;  they  would  so  establish  a  solid  basis  for  the  law  which  it 
at  present  wants,  and  ensure  that  the  maritime  states  should  have 
a  fuller  and  more  complete  control  over  the  details  of  the  law 
than  has  perhaps  been  hitherto  possible.  This  body,  he  thinks, 
might  easily  report  upon  the  further  question  of  an  International 
Tribunal,  for  the  trial  of  international  cases  of  collision.  With 
this  suggestion.  Captain  Colomb's  paper  terminates. 

'^  It  must,  however,  be  observed  that  an  International  Tribunal, 
invested  with  primary  jurisdiction  in  cases  of  collision,  would  both 
in  its  creation  and  its  working,  if  established,  present  considerable 
and,  I  think,  insuperable  difficulties.  In  speaking  on  this  part  of 
the  subject  at  our  meeting  at  Frankfort,  Mr.  D.  Murray,  of 
Glasgow,  observed,  that  what  rendered   such  an    International 
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Tribunal  impracticable,  was  the  difficulty  of  obtaining  evidence 
from  great  distances.  But  though  great,  and,  I  think,  insuperable 
difficulties  might  attend  the  creation  and  working  of  such  a 
Tribunal,  there  seems  to  me  to  be  no  reason  why  the  maritime 
nations  who  have  agreed  on  a  series  of  Regulations  for  prevent- 
ing collisions  at  sea  should  not  frame  and  agree  upon  a  Code  of 
Law,  applicable,  by  whatever  National  Courts  administered^  to 
the  awarding  and  giving  effect  to  civil  damages  (or  even,  if  certain 
difficulties  could  be  got  over,  to  penal  sentences)^  in  all  cases  in 
which  the  rules  of  navigation  adopted  by  common  consent  for 
preventing  collisions  at  sea  had  not  been  observed.  A  valuable 
addition  to  a  system  of  rules  and  law  so  adopted  by  common 
consent  would  be  the  establishing  of  a  regular  means  of  Inter- 
national Arbitration  as  suggested  by  Sir  Robert  Morier,  or,  I 
should  rather  say,  of  a  Court  of  Appeal,  by  whose  decisions  the 
governments  parties  to  the  rules  should  be  bound  to  abide,  in 
cases  where  civil  damages  were  involved,  and  two  governments 
could  not  agree  as  to  the  interpretation  given  to,  or  the  applica- 
tion made  by  the  respective  national  Courts  of  the  Code  of  Law 
above  referred  to,  or  of  one  or  other  of  the  sailing  rules.  Sir 
Robert  Morier  believes  that  the  mere  possibility  of  an  appeal 
of  this  kind  from  the  National  to  the  International  Court,  how- 
ever limited  the  action  of  the  latter  might  be,  would  cut  off,  ab 
initio^  the  possibility  of  such  results  as  those  which  have  been 
witnessed  in  the  case  of  the  City  of  Mecca,  In  his  despatch  to 
Lord  Granville,  of  the  21st  of  December,  1880,  he  suggested 
a  scheme,  traced  on  the  precedent  of  the  so<alled  Austragal 
Courts  in  the  former  German  Confederation,  by  which  such  a 
system  of  arbitration  might  be  permanently  established.  For  the 
details  of  this  scheme  I  must  refer  to  the  despatch  itself,  merely 
observing  that  the  creation  and  working  of  such  a  Court,  acting  as 
a  Court  of  Appeal  only,  would  not  be  attended  with  the  diffi- 
culties above  mentioned  in  the  case  of  an  International  Court  of 
Primary  Jurisdiction,  to  which  Captain  Colomb's  suggestion,  as  I 
understand  it,  referred.  Sir  Robert  Morier  thinks  also  that  the 
rules  should  be  simplified  so  as  to  make  it  practically  almost 
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impossible  for  the  same  case  to  be  brought  under  different  and 
contradictory  rules.  He  thinks,  also,  that  steps  should  be  taken 
to  obviate  the  risks  of  such  mistranslation  as  both  he  and  Lord 
Granville  laid  great  stress  on,  in  their  despatches  referring  to  the 
case  of  the  City  of  Mecca.  In  these  it  was  stated  that  the 
Portuguese  Court  applied  to  the  case  of  vessels  crossing  an 
Article  which  had  reference  only  to  the  case  of  one  vessel  over- 
taking another.  Sir  R.  Morier  advocates  the  fixing,  by  means  of 
a  small  International  Commission,  composed  of  carefully  selected 
experts,  of  an  authentic  international  polyglot  text  of  the  Regu- 
lations in  question.  He  advocates  also  the  compulsory  inculca- 
tion of  a  knowledge  of  the  Rules  on  those  concerned  with  their 
application,  and  concludes  by  stating  that  everything  has  been 
done  which  the  largest  nautical  experience  and  knowledge  hithertp 
available  could  do,  so  to  frame  the  Rules  as  to  prevent  collisions 
at  sea ;  but  he  does  not  think  that,  in  the  preventing  of  them, 
equal  care  has  been  taken  to  prevent  collisions  at  law. 

*'  My  chief  object  in  writing  this  paper  has  been  to  bring  to  the 
front  some  of  the  views  of  Captain  Colomb  and  Sir  Robert 
Morier,  who  have  devoted  years  of  attention  to  the  subject  For 
'  myself,  I  have  little  indeed  to  add.  The  whole  system  of  marine 
insurances  and  their  possible  influence  in  multiplying,  indirectly 
no  doubt,  collisions  at  sea,  by  relieving  parties  of  the  conse- 
quences of  their  own  negligence  or  want  of  care  where  lives  and 
property  are  concerned,  is  a  subject  well  deserving  our  attention ; 
but  it  is  one  on  which  I  have  neither  time  nor  the  requisite  know- 
ledge to  enter  at  present  Many  members  of  this  Association, 
and  others  equally  worthy  of  mention,  have  devoted  great  atten- 
tion to  the  subject  of  Collisions  at  Sea.  I  may  refer  to  the  names 
of  Mr.  David  Dudley  Field,  who  introduces  them  in  his  draft 
International  Code,  and  those  of  Sir  Travers  Twiss,  of  Admiral 
de  Horsey,  and  Dr.  V.  Marcus,  two  of  whom  read  papers, 
the  first  at  Frankfort  in  1878,  and  the  third  at  our  Guildhall 
meeting  in  1879.  Let  us  hope  that  their  labours  may  be  con- 
tinued in  the  same  direction. 

"Both  Sir  Travers  Twiss  at   Frankfort,  and   Dr.  Marcus  at 
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Bremen,  called,  attention  to  the  defective  state  of  the  law  with 
reference  to  criminal  jurisdiction  in  cases  of  collision.  Dr. 
Marcus  would  seek  a  remedy  for  this  in  the  appointment  of  an 
International  Tribunal,  possessing  criminal  jurisdiction.  Sir 
Travers  Twiss  would  seem,  from  his  paper  read  at  Frankfort, 
to  seek  it  rather  in  a  common  law  framed  and  agreed  on  by 
the  maritime  states  parties  to  the  Regulations,  to  be  applied  by 
the  Courts  of  the  respective  states,  which  are  or  should  be 
invested  with  criminal,  as  they  now  are  with  civil,  jurisdiction.  As 
regards  the  suggestion  of  Dr.  Marcus,  I  believe  that  the  diffi- 
culties in  the  way  of  giving  eflfect  to  it  are  absolutely  insuper- 
able. As  regards  Sir  Travers  Twiss's  suggestion,  I  am  afraid 
that  the  difficulties  of  giving  effect  to  it  would  be  very  great, 
though  not  so  absolutely  insuperable  as  in  the  case  of  the  sug- 
gestions of  Dr.  Marcus. 

''Though  the  selection  and  mention  of  individual  names  is 
always  a  delicate  and  difficult  task,  I  desire  to  mention  one  name 
more,  and  to  express  my  personal  obligations  to  him  who  bears 
it — that  of  Mr.  Thomas  Gray,  Marine  Secretary  to  the  Board  of 
Trade  in  England,  and  author  of  'The  Rule  of  the  Road  at 
Sea,'  a  work  which  he  tells  us  is  not  official  It  has  a  wide,  and 
I  think  that  it  deserves  an  even  wider,  circulation.  As  to  its 
contents,  I  venture  to  quote  two  lines  from  the  modest  introduc- 
tion :  '  It  is  better,'  he  says,  '  to  write  something  that  cannot  be 
misunderstood  by  the  many,  than  something  that  may  be  under- 
stood by  the  few.'  Again,  in  speaking  of  the  decision  in  the 
Court  of  Appeal  on  the  collision  between  the  Bywell  Castle 
and  the  Princess  Alice  in  the  Thames,  which  held  that  the 
Princess  Alice  was  alone  to  blame,  he  says :  '  The  practical 
lesson  to  be  learnt  therefrom  is  that  if  one  vessel,  by  a  departure 
from  or  disregard  of  the  rules,  makes  a  collision  probable,  she 
cannot  afterwards  throw  responsibility  on  the  other  vessel, 
although  in  the  agonies  of  a  collision '  (I  should  rather  ask  leave 
to  say  an  expected  collision),  'the  other  may  also  execute  a 
wrong  manoeuvre.' 

**  Let  me  add  a  few  words  by  way  of  conclusion.     To  give  the 
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greatest  practicable  security  to  property — to  the  products  of 
human  industry,  and  the  means  of  subsistence  which  vessels  bear 
from  shore  to  shore,  is  a  duty  of  high  and  binding  obligation.  To , 
give  such  security  to  human  lives  when  on  the  sea  is  a  duty  far  more 
sacred — ^it  is  a  duty  of  higher  obligation  stilL  But  it  is  not  in 
England  or  Portugal  alone — it  is  in  the  consensus  of  all  the 
maritime  nations — it  is  in  the  common  adoption  of  regulations 
carefully  made,  and  revised  from  time  to  time,  if  need  require  it,  in 
the  light.' of  experience — ^it  is  in  the  framing  and  adoption  of  a 
system  of  law  common  to  all  the  maritime  states,  enforcing  the 
observance  of  regulations  when  agreed  on,  by  the  certainty  of 
impending  heavy  pecuniary  liabilities,  or,  if  that  could  be  arranged, 
of  penal  consequences  attending  the  non-observance  of  the  rules 
agreed  on,  that  such  security  must  be  sought,  and  such  para- 
mount obligations  fulfilled.  Whoever,  possessing  practical  know- 
ledge and  experience,  is  able  to  aid  in  this  great  work  is 
entitled  to  rank  as  a  benefactor  of  his  race — as  an  apostle  of  an 
advanced,  but,  let  us  hope,  of  a  still  advancing,  civilization.  Let 
us  hope,  also,  that  this  Association,  and  still  more  the  Govern- 
ments of  the  maritime  powers,  may  welcome  and  encourage 
the  efforts  of  practical  and  competent  men,  and  postpone  the 
suggestions  of  an  at  times  doctrinaire  officialism,  or  of  an  ultra- 
nationalism,  which  some  would  dignify  by  the  name  of  patriotism, 
to  the  suggestions  of  practical  experience  and  common  sense, 
and  the  interests  of  humanity  at  large." 

Mr.  Freeland  concluded  by  proposing  the  following  resolu- 
tions : — 

1.  That  the  framing  and  adoption  of  a  Code  of  Laws  appli- 

cable generally,  and  in  the  Courts  of  their  respective 
countries,  to  aU  cases  arising  out  of  collisions  at  sea,  is 
a  duty  incumbent  on  all  the  Maritime  Powers  who  have 
agreed  on  the  Regulations  for  preventing  such  collisions. 

2.  That  it  is  in   the  simplification  and  consistency  of  such 

Regulations,  rather  than  in  their  multiplication,  that  the 
highest  attainable  degree  of  security  for  lives  and  property 
when  on  the  sea  is  to  be  sought 
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3*  That  it  is  desirable  to  establish,  by  agreement  between  the 
Maritime  Powers  a  Court  of  Arbitration,  by  the  decisions 
of  which  such  Powers  should  be  bound  in  cases  where 
two  Governments  could  not  agree  as  to  the  interpretation 
municipally,  or  the  application  municipally  made  by  their 
Courts,  of  the  Regulations  for  preventing  collisions  at  sea, 
or  of  the  Code  of  Law  respecting  them,  by  common  consent 
agreed  on. 

4.  That  to  obviate  all  risks  of  mistranslation,  it  is  desirable 
that  the  Maritime  Powers  should  appoint  an  International 
Commission,  composed  of  carefully  selected  experts,  to 
prepare  and  publish,  with  the  sanction  of  such  Powers, 
an  authentic  international  polyglot  text  of  the  Regulations 
and  Code  of  Law  before  referred  to." 

Signer  'de  Rossi  proposed  the  insertion  after  '^  Code  of  Laws," 
in  the  first  resolution,  of  the  following  words :  '^  more  especially 
defining  jurisdiction."  This  amendment  was  accepted  by  Mr. 
Freeland. 

Dr.  Stubbs  suggested  that  the  wording  of  this  resolution  should 
be  limited  by  the  excision  of  the  words  "  all  cases  arising  out  of," 
as  these  words  were  too  general,  and  would  include  many  cases 
not  intended  to  be  included  After  some  remarks  by  the  President, 
Mr.  Tompkins  of  New  York,  and  others,  the  alteration  was 
accepted  by  Mr.  Freeland  ;  also  the  omission  of  the  words  from 
"  and  in  the  Courts  "  to  "  countries." 

Mr.  Allen  proposed  the  omission  of  the  words  after  **  Mari- 
time Powers."    This  was  also  accepted. 

The  first  resolution  so  amended  was  put  and  carried  unani- 
mously. 

On  the  second  resolution  being  put  forward,  Senhor  Nabuco 
objected  to  it,  on  the  ground  that  it  implied  that  Mr.  Freeland 
thought  the  present  regulations  for  preventing  collisions  at  sea 
insufficient,  though  he  did  not  tell  them  in  what  respects  they 
were  insufficient 
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Senhor  Alcoforabo  and  Mr.  Freeland  defended  the  reso- 
lution, and  Signor  Fiore  Goria  opposed  it 

Mr.  Alexander  having  spoken  in  favour  of  it^  it  was  put  and 
carried  on  the  understanding  that  amendments  as  to  the  wording 
might  be  moved  subsequently. 

Senhor  Nabuco  then  proposed  the  omission  of  the  words 
'^  rather  than  in  their  multiplication."  This,  with  some  minor 
verbal  alterations,  was  accepted  by  Mr.  Freeland,  and  the  reso- 
lution as  amended  was  adopted. 

Upon  the  tlurd  resolution  being  moved,  Dr.  Stubbs  opposed 
its  adoption  on  the  grounds  that  the  conflict  must  be  either 
between  the  Governments  or  between  their  Courts.  If  the 
Governments  disagreed,  the  dispute  could  not  be  referred  to  a 
Court  of  Appeal,  as  that  would  be  derogatoiy  to  the  dignity  of 
the  Crovemments.  If  the  Courts  also  disagreed,  one  must  be 
taking  a  different  view  to  that  of  its  own  Government,  and  the 
remedy  was  not  to  appeal  to  any  Court,  but  for  the  Government 
to  pass  an  explanatory  statute,  laying  down  the  interpretation 
which  the  Government  insisted  upon. 

Mr.  Freeland  defended  the  resolution,  mainly  on  the  ground 
that  without  some  International  Court  of  Appeal  there  was  no 
remedy,  short  of  war^  for  such  a  miscarriage  of  justice  as  diat 
mentioned  by  Lord  Granville,  to  which  he  had  before  referred. 

Senhor  Alcoforado  proposed  a  different  wording  of  the 
resolution,  and  this  having  been  accepted  by  Mr.  Freeland, 
it  was  put  to  the  meeting  and  passed,  Dr.  Stubbs  alone 
voting  against  it 

The  fourth  resolution,  with  the  single  omission  of  the  word 
''international ''  before  **  polyglot,"  was  then  put  to  the  meeting, 
and  carried  nemine  contradicmte. 

The  resolutions  as  passed  were  as  follows : — 
"  I*.  Qu'k  toutes  les  Puissances  maritimes  incombe  le  devoir 
d'adopter  un  code  unique  de  lois  en  matibre  de  colli- 
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sions  sur  mer,   sp^ialement  en  ce  qui  conceme  la 
juridiction. 

'*  2^.  Que  la  meilleure  garantie  des  personnes  et  des  biens  se 
trouve  dans  la  simplicity  et  rharmonie  des  x^glements 
en  mati^re  de  collisions  sur  mer. 

"  3**.  Qu'il  est  k  d&irer  que  les  Puissances  s'accordent  pour 
rdtablissement  d'une  Cour  d'appel  intemationale,  dont 
les  decisions  puissent  toe  invoqu^s  par  elles-mSmes 
en  cas  de  d&accord  dans  Tinterpr^tion  et  dans 
TappHcatioD  des  lois  et  des  r^ements  intemationaux 
en  matibre  de  collisions  sur  mer. 

"  4*.  Que  pour  pr^venir  tout  danger  d'infidflit^  de  traduction, 
il  est  d&irable  que  les  Puissances  maritimes  nomment 
une  Commission  intemationale,  compos^e  d'experts, 
soigneusement  choisis,  et  charges  de  preparer  et  de 
publier,  sous  la  sanction  des  Puissances,  un  texte  poly- 
glotte  des  Rbglements  et  des  Lois  en  mati^e  de 
collisions  sur  mer." 

Translation. 

"  I.  That  the  flaming  and  adoption  of  a  Code  of  Laws  applicable 
to  collisions  at  sea,  and  especially  definmg  jurisdiction,  is 
a  duty  incumbent  on  all  the  Maritime  Powers. 

'^  2.  That  it  is  in  the  simplification  and  consistency  of  regu- 
lations for  preventing  collisions  at  sea  that  the  highest 
attainable  degree  of  security  for  lives  and  property  when 
on  the  sea  is  to  be  sought 

<'  3.  That  it  is  desirable  that  the  Powers  should  agree  in  establish- 
ing an  International  Court  of  Appeal  whose  decisions 
might  be  sought  by  the  Powers  themselves  in  case  of 
conflict  in  the  interpretation  or  application  of  the  inter- 
national laws  and  regulations  relating  to  collisions  at  sea. 
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'*  4-  That,  to  obviate  all  risks  of  mistranslation,  it  is  desirable 
that  the  Maritime  Powers  should  appoint  an  International 
Commission,  composed  of  carefully  selected  experts,  to 
prepare  and  publish,  with  the  sanction  of  such  Powers, 
an  authentic  polyglot  text  of  the  regulations  and  code 
of  law  before  referred  to." 

Ownership  of  vessels  by  Joint  Stock  Companies^  Limited, 

The  subject  of  the  ownership  of  vessels  by  Joint  Stock  Com- 
panies, Limited,  was  again  brought  up  by  Dr.  Stubbs,  in  accord- 
ance with  the  arrangement  agreed  to  yesterday.  He  moved  the 
following  resolution : 

**  Inasmuch  as  in  the  case  of  a  collision  occurring  between  two 
vessels,  one  of  which  is  owned  by  a  Joint  Stock  Company, 
Limited,  owning  that  one  vessel  only,  the  owners  of  the 
other  vessel  can  only  recover  any  loss  or  damage  incurred 
from  the  assets  of  the  limited  liability  company,  which 
might  in  such  case  prove  to  be  nil  or  wholly  insufficient : 
it  is  hereby  resolved  that  it  is  advisable  for  an  international 
agreement  to  become  to,  rendering  it  illegal  for  a  Joint 
Stock  Company,  Limited,  to  own  a  vessel  unless  its  assets, 
irrespective  of  the  value  of  the  one  or  any  one  vessel,  are 
equal  to  the  value  of  that  one  or  any  one  vessel  belonging 
to  the  company." 

Mr.  Allen  supported  the  resolution,  but  after  some  discussion, 
in  which  Professor  Birkbeck,  Mr.  Hadley,  and  Sir  Travers 
Twiss  took  part,  the  question  was  postponed  until  next  year. 

After  a  short  adjournment  for  lunch,  the  Conference  re- 
assembled at  three  o'clock. 

International  Bill  of  Lading  and  Affreightment. 

Dr.  Stubbs,  as  Hon.  Secretary  of  the  International  Bill  of 
Lading  and  Affreightment  Committee,  reported  that  the  draft  bill 
of  lading  adopted  at  the  Conference  last  year  at  Liverpool  had 
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been  most  favourably  received  in  some  quarters,  but  had  also 
met  with  considerable  opposition,  and  for  various  reasons  it  was 
considered  that  the  time  had  not  come  for  taking  further  action 
in  the  matter.  He  laid  upon  the  table  a  pamphlet  describing 
the  work  of  the  Committee  during  die  last  year.  At  the  same 
time  he  presented,  as  Hon.  General  Secretary  of  the  Association, 
resolutions  signed  by  the  leading  insurance  companies  of  London 
and  all  the  insurance  companies  of  New  Zealand  and  Australia, 
protesting  against  the  adoption  of  any  bill  of  lading  for  general 
use  which  would  release  the  shipowners  from  liability  for  the  neg- 
ligence of  the  master  or  crew.    The  signatures  were  as  follows : — 

London  Assurance  Corporation, 

per  J.  S.  Mackintosh,  underwriter. 

Universal  Marine  Insurance  Company,  Limited, 
per  A.  TozER,  Secretary. 

Royal  Exchange  Assurance  Corporation, 
per  Edward  Davies  Broune. 

Indemnity  Mutual  Marine  Association, 
C.  J.  L.  O.  Smith. 

The  Alliance  Marine  Assurance  Company,  Limited, 
per  Edward  W,  Nicholls. 

Ocean  Marine  Insurance  Company, 
A.  Price,  Secretary. 

London  Provincial  Marine  Insurance  Company, 
per  J.  L.  Daniell. 

Thames  and  Mersey  Marine.  Insurance  Company, 
per  N.  P.  RvLEV. 

The  Commercial  Union  Assurance  Company, 
per  Alex.  D.  Rose. 

The  Marine  Insurance  Company  Limited, 

per  Robert  J.  Lodge. 
The  Home  and  Colonial  Marine  Insurance  Co.,  Limited, 

per  Joseph  Hillman. 

The  Merchants'  Marine  Company, 
per  Thomas  Robson. 

The  Globe  Marine,  Limited, 

per  B.  Francis  Cobb. 

L 
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Adelaide  Marine  Insurance  Company. 
South  British  Insurance  Company. 
National  Insurance  Company  of  New  Zealand. 
Pacific  Insurance  Company  of  Sydney. 

Union  of  New  Zealand, 

per  H.  G.  N. 
Mercantile  Marine  of  South  Australia. 

United  Insurance  Company, 
per  Wm.  Rae. 

Standard  Company  of  New  2^aland, 

per  H.  J.  Symons. 
Colonial  Mutual  Company  of  Melbourne, 

per  H.  J.  Symons. 

Sydney  Lloyds*, 

per  G.  W.  Holt. 

Sydney  Marine  Assurance  Company, 
per  h,  Meiklejohn. 

Australian  Alliance  Assurance  Company, 
Young,  Ehlers  &  Co.,  Agents, 
per  Chas.  £.  Meeson. 

Australian  General  Assurance  Company, 

Watt,  Gilchrist  &  Co.,  Agents, 
per  Ei.  B. 
Derwent  and  Tamar  Assurance  Company, 

Richardson  Bros.  &  Co.,  Agents, 
per  N.  O.  B. 
South  Australian  Insurance  Company,  Limited. 

J.  C.  Lanyon,  Agent, 
per  F.  GiLLER. 

Colonial  Insurance  Company  of  New  Zealand, 

Redfem,  Alexander  &  Co.,  Agents, 
perVf,  Crowly. 

New  Zealand  Insurance  Company, 

per  BowLEY  &  Bristow,  Agents. 

H.  I.  Bristow,  Chairman. 

The  Southern  Insurance  Company,  Limited, 
per  S.  G.  Watt,  Secretary. 

Victoria  Insurance  Company,  Limited. 

per  D ALGETY,  Du  Croz  &  Co.,  Agents. 
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International  Copyright, 

Mr.  Alexander  then  presented  a  communication  (printed 
infra)  from  Mr.  Carmichael,  Hon.  International  Secretary,  on 
the  subject  of  the  International  Law  of  Copyright,  and  proposed 
that  the  question  should  be  postponed  until  next  year.  This 
proposal  was  supported  by  Count  De  Daugnon  and  agreed  to  by 
the  Meeting. 

"  Projd  de  Loi  intemationale  en  matUre  du  Droit  d^Auteur^  d 

saumettre  d  la  Confirenee. 

"  II  ne  sera  pas  inutile,  je  crois,  de  soumettre  k  nos  confreres 
italiens,  comme  aux  ndtres,  k  la  Confifrence  de  Milan,  les  pro- 
positions qui  doivent  ^tre  soumises  dgalement  k  la  Conf(frence  de 
Berne,  10-17  septembre,  et  au  Congr^s  littdraire  international 
k  Amsterdam,  qui  doit  s'ouvrir  le  25  septembre. 

"II  y  aura  tout  le  temps  de  faire  passer  devant  le  Congrbs 
d' Amsterdam  les  critiques  dont  le  projet  de  Berne  pourra  6tre 
Tobjet  dans  les  ddbats  k  Milan.  Je  me  plais  done  k  foumir  k 
nos  membres  le  texte  actuel  du  projet,  tel  que  je  le  trouve,  tant 
soit  peut  modifi^,  du  reste,  d^jk,  du  texte  que  S.  £.  le  Ministre 
du  Salvador  pi^s  les  Cours  de  Paris  et  de  St  James  a  bien  voulu 
me  communiquer. 

"On  trouvera  Tindication,  k  la  suite  du  projet  meme,  de 
plusieurs  modifications  qui  me  paraissent  k  souhaiter. 

"  J'ajouterai  ici  que,  vu  T^tat  actuel  de  la  legislation  en  matifere 
de  propriety  intellectuelle  dans  plusieurs  pays,  notamment  la 
Grande  Bretagne  et  les  l^tats-Unis,  oh  le  ddpdt  et  Tenregistrement 
se  trouvent  requis,  je  suis  port^  k  croire  qu'il  vaudrait  mieux 
modifier  le  premier  article  du  projet,  et  lire  '  sans  autre  forma- 
lity que  celle  qui  sera  exig^  par  la  legislation  du  pays  d'origine,' 
au  lieu  de  'sans  aucune  formality.'  Ainsi,  il  me  semble,  on 
pourrait  concilier  k  la  fois  les  pays  oh  on  exige  le  ddpdt  et 
Tenregistrement,  et  les  pays  oh  de  telles  formality  ne  sont  point 

exig^es. 

L  2 
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"Je  serai  trbs  reconnaissant  h  nos  savants  confreres  de  la 
Coiif<£rence  de  Milan  de  toutes  les  lumi^res  qu'ils  voudront  bien 
porter  k  mon  aide,  et  je  leur  promets  de  faire  passer  devant  le 
Congr^s  litt^raire  intemationale  k  Amsterdam,  Texpression  des 
vues  de  la  Conf^frence  intemationale  de  Droit  des  Gens  k  Milan. 

"J'ai  confiance  que  ces  lumi^res  ne  me  feront  pas  d^faut 
'Fiat  Lux  r 

"  C.  H.  E.  Carmichael,  M. A., 

"  Secretaire  intemationai^  et    Secritaire  de  la  Commission    sur  la  ProprUti 

IntelltctuelU^  Association  pour  la  Riforme  et  la  Codification  du  Droit  des 

Gens  ;  Secritaire  pour  PEtr anger ^  Sociiti  royale  de  IMthaiure  du 

Royaume-  Uni,    Londresy  46A  Coleshill  Street,    8  sept,  1883." 

"  Projet  des  Propositions  d  soumetfre  d  la  Confirence  de  Beme^ 

"  I.  Les  auteurs  d'oeuvres  littdraires  ou  artistiques  panies  ou 
representees  dans  Tun  des  £tats  coutractants  jouiront,  sans 
aucune  formality,  quelle  que  soit  d'ailleurs  leur  nationality,  dans 
les  autres  ]^tats  contractants,  du  droit  conrdrd  aux  nationaux." 

'*  L'expression,  oeuvres  littdraires  ou  artistiques,  comprend  les 
Hvres,  brochures,  et  tous  autres  Merits ;  les  oeuvres  dramatiques ; 
les  compositions  musicales  et  les  arrangements  de  musique ;  les 
oeuvres  de  dessein^  de  peinture,  de  sculpture,  de  gravure;  les 
lithographies  et  les  illustrations,  les  cartes  gdographiques,  les  plans, 
les  croquis  scientifiques,  et,  en  gdndra],  toute  production  quelconque 
du  domaine  litt^raire,  artistique,  ou  scientifique,  qui  pourrait  £tre 
public  par  un  proc^dd  quelconque  d'impression  ou  de  reproduction. 

"  IL  Les  auteurs  de  chacun  des  pays  contractants  jouiront, 

« 

dans  les  autres  pays  contractants,  du  droit  exclusif  de  traduction 
de  leurs  ouvrages  pendant  toute  la  durde  de  leur  droit  de  pro- 
pri^te  sur  leur  oeuvre  en  langue  origiuale.  La  publication  d'une 
traduction  non  autoris^e  constituera  une  contrefa9on. 

*  Nouvelle  redaction,  Bulletin  dc  PAssociation  litteraire  internationale, 
juillet-aout  1883. 
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"  III.  En  cas  de  contravention  aux  dispositions  qui  prdc^dent, 
les  tribunaux  appliqueront  les  peines  ^ictees  par  les  legislations 
respectives,  comme  si  I'infraction  avait  6x6  commise  au  prejudice 
d'un  ouvrage  ou  d'une  production  d'un  auteur  national 

"  IV.  La  cession  d'une  oeuvre  d*art  n'entralne  pas,  par  elle- 
m6me,  le  droit  de  reproduction.  II  en  est  ainsi,  meme  au  cas  de 
cession  d'une  oeuvre  h  T^tat  Toutefois,  le  droit  de  reproduction 
se  trouvera  c^d^  avec  Tobjet  d*art  lorsqu'il  s'agira  du  portrait  ou 
de  la  statue  de  Tacqu^reur  ou  d'un  membre  de  sa  famille. 

"V.  II  sera  ^tabli  un  B.ireau  central  et  international  auquel 
seront  transmis,  par  les  soins  des  gouvemements  des  j^tats  con- 
tractants,  des  duplicata  des  enregistrements  qui  auront  lieu  dans 
chacun  de  ces  ^tats.  Les  lois,  d<^crets  et  rbglements  ddjk  pro- 
n)ulgu<^s,  ou  qui  le  seraient  ultdrieurement,  et  concernant  la 
propriety  artistique  et  litt^raire  seront  d^pos^s  par  chacun  des 
l^tats  contractants  h  ce  bureau  qui  les  r^unira  et  publiera  une 
feuille  pdriodique,  r^digde  en  langue  frangaise,  oU  seront  contenus 
tous  les  documents  et  renseignements  utiles  k  faire  connaitre  aux 
intdress^s. 

"C.  H.  E.  Carmichael,  M.A., 

^^  Foreign  Secretary^  R.S.L. 

"On  the  text  of  the  Draft  laid  before  the  Council,  the  Foreign 
Secretary  expressed  his  personal  desire  for  the  following  amend- 
ments : — 

"  Art  III. — Substitute  for  existing  text,  the  provision  in  the 
Franco-Belgian  Convention  of  1882,  mutatis  mutandis:  Les 
caractferes  constituant  la  contrefa9on  seront  determines  par  les 
tribunaux  de  Tun  et  de  Tautre  pays  \read  des  6tats  con- 
tractants], d'apr^  la  legislation  en  vigueur  dans  chacun  des 
deux  \d€U  deux]  ^tats. 

"  Art  IV. — ^The  Foreign  Secretary  dissents  from  the  doctrine 
embodied  in  this  article,  holding  thai  the  State  should  acquire^ 
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with  a  picture  or  sculpture,  the  right  of  reproduction,  for  purposes 
of  education,  though  not  for  profit 

"  As  to  the  duration  of  the  author's  rights,  in  the  matter  of 
translation,  the  suggestion  of  the  Secretary  is,  on  consideration, 
adopted  by  the  Foreign  Secretary,  who  would  be  prepared  to 
raodify  Art.  II.  in  the  sense  of  the  recent  Franco-Belgian  and 
Franco-German  Conventions,  giving  the  author  the  right  of 
translation  for  ten  years  from  publication." 


Confiict  of  Marriage  Laws. 

This  subject  was  introduced  by  Professor  Gabba,  who,  after 
referring  to  the  two  resolutions  previously  passed  by  the  Associa- 
tion,* observed  that  respect  for  the  ties  of  family  life  is  one  of  the 
bases  of  all  law,  and  one  of  those  points  on  which  the  interests  of 
all  nations  require  that  there  should  be  no  compromise,  and  that 
an  understanding  should  be  arrived  at  He  stated  that  in  not  a 
few  cases  within  his  knowledge,  husbands  duly  married  in  Italy 
had  left  their  wives,  become  naturalised  in  another  country,  and 
obtained  a  divorce  in  the  same  country,  without  the  wife  being 
aware  that  proceedings  had  been  initiated  for  that  purpose.  He 
also  referred  to  cases  from  which  a  similar  state  of  things  appeared 
to  exist  between  England  and  Scotland.  By  way  of  protest 
against  the  possibility  of  a  state  of  law  in  which  the  same  man 
might  have  two  different  wives  in  two  different  countries,  each 
validly  married  to  him  according  to  the  law  of  her  own  country, 
he  moved  a  resolution,  of  which  the  following  is  a  translation : — 

The  Conference,  in  accordance  with  its  accustomed  desire  to 
promote,  as  far  as  possible,  harmony  between  the  laws  of 
different  countries  with  respect  to  marriage,  expresses  the 
desire  that  no  civilised  State  should  attribute  any  validity, 
for  the  purpose  of  divorce,  to  a  naturalisation  accorded  by 
it  to  one  foreign  spouse  without  the  knowledge  of  the 
other." 


«( 


See  Report  of  Liverpool  Conference,  1883,  pp.  151,  153. 
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Mr.  Alexander  supported  the  resolution,  at  the  same  time 
observing  that  the  Scotch  cases  referred  to  by  Professor  Gabba 
were  cases  which  arose  at  a  time  when  a  judicial  divorce  could 
not  be  obtained  in  England,  and  in  which  both  parties  were 
desirous  of  obtaining  a  divorce,  and  had  resorted  to  the  Scotch 
jurisdiction  for  that  purpose. 

Signor  Mosca  thought  it  would  be  both  difficult  and  undesirable 
to  impose  restrictions  on  naturalisation,  and  moved  that  the 
further  consideration  of  the  subject  be  deferred  to  next  year. 

Signor  Giacosa  proposed  a  resolution  to  the  following  effect, 
in  substitution  for  that  of  Professor  Gabba  : — 

**  A  change  of  nationality  ought  not  to  bring  about  any  modi- 
fication in  pre-existing  marriage  ties,  or  to  open  any  new 
course  by  which  they  may  be  dissolved  without  the  free 
consent  of  the  other  spouse." 

Professor  Olivi  considered  that  the  main  point  to  be  borne  in 
mind  was,  that  the  change  of  domicile  or  nationality  on  the  part 
of  one  spouse  should  not  be  allowed  to  affect  the  unity  which  is 
the  essential  characteristic  of  the  marriage  relation,  and  that  this 
principle  extended  not  only  to  the  question  of  divorce,  but  also  to 
all  consequences  resulting  from  the  marriage.  Otherwise  different 
laws  would  become  applicable  to  the  mutual  rights  of  husband 
and  wife.  The  change  might  be :  i,  on  the  part  of  both ;  2,  on 
the  part  of  the  husband  alone ;  or  3,  on  the  part  of  the  wife  alone. 
In  the  first  case  the  new  law  would  be  substituted  in  all  respects 
for  the  original  domicile.  In  the  second  case,  which  might  occur 
under  the  law  of  several  States,  the  law  of  the  husband  must, 
according  to  principles  almost  universally  admitted,  be  allowed 
•  to  prevail,  because  the  husband  is  the  head  of  the  household.  In 
the  third  case,  where  the  law  allows  it,  the  wife's  change  of 
domicile  ought  not,  on  the  same  principle,  to  produce  any  effect 
upon  the  relations  arising  out  of  marriage. 
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Signor  Gallavresi  recognised  the  importance  of  the  question, 
and  the  desirability  of  a  decision  with  regard  to  it  being  come  to 
by  the  Conference.  But  he  thought  both  the  propositions  which 
had  been  made  too  wide  in  their  scope,  and  desired  that  the 
Conference  should  confine  itself  to  expressing  an  opinion  in  the 
sense  of  preventing  the  citizen  of  any  State  from  changing  his 
nationality  with  the  object  of  obtaining  a  divorce  and  of  con- 
tracting a  fresh  marriage,  thus  evading  the  laws  of  his  own 
country.  In  thus  confining  itself,  the  Conference  would  not 
offend  against  those  principles  of  liberty  and  justice  which  would 
be  infringed  by  a  wider  resolution. 

Professor  Gabba  said  he  could  not  accept  the  modification  thus 
proposed,  because  it  would  impose  upon  the  tribunals  the  im- 
possible task  of  finding  out  what  were  the  husband's  motives  in 
obtaining  naturalisation,  besides  the  objection  which  there  would 
be  again ^t  waiting  for  the  second  marriage  to  take  place  before 
coming  to  a  decision. 

Senhor  Nabuco  having  suggested  that  at  this  late  period  of  the 
Conference  it  would  not  be  possible  fully  to  discuss  the  question, 
and  that  it  should  therefore  be  adjourned,  Signor  Mosca*s  amend- 
ment to  that  effect  was  put  to  the  meeting  and  carried. 

The  Presidenx  next  presented  the  following  papers  to  the 
Conference : — 

"  The  Neutralisation  of  the  Suez  Canal,"  by  Senor  Don  Arturo 
DE  Marcoartu. 

Another  on  the  same  subject,  by  Mr.  D.  A.  Statham,  of 
London,  International  Secretary  of  the  International  Arbitration 
and  Peace  Association. 

"  Internationalism,"  also  by  Senor  de  Marcoartu. 

'^  Report  of  the  Committee  of  the  British  Chamber  of  Com* 
merce  at  Paris  on  the  International  Patent  Convention." 

"  International  Copyright,"  by  Dr.  Gaetano  Meale,  of  Naples. 
"  M^moire  bur  la  legislation  uniforme  concernant  les  obligations 
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(litres)  au  porteur  dmises  par  les  t^ts,  Provinces,  Communes, 
Soci^ti^s,  &c.,"  by  Mons.  G.  M.  Boissevain,  of  Amsterdam. 

The  following  Votes  of  Thanks  were  passed  by  acclamation : — 

Proposed  by  Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.R.S.,  Pre- 
sident of  the  Conference,  seconded  by  Mr.  Henry  Richard, 
M.P.,  Vice-President : 

'*  That  the  Association  gratefully  acknowledge  the  kindness  and 
courtesy  of  the  Syndic  and  Municipality  of  the  City  of 
Milan  in  placing  the  Council  Chamber  of  the  Town  Hall 
at  the  disposal  of  the  Association  for  this  Conference." 

Proposed  by  the  President,  seconded  by  Mr.  Freeland  : 

''That  the  sincere  thanks  of  this  Association  be  tendered  to 
the  President,  Commendatore  Benvenuti,  the  Secretary, 
Signor  Dugnani,  and  the  other  members  of  the  Reception 
Committee  for  the  generous  hospitality  extended  by  them 
to  the  members  of  the  Association  on  their  visit  to  this 
city." 

Proposed  by  Commendatore  Benvenuti  : 

"  That  the  cordial  thanks  of  this  Association  be  offered  to  the 
President  of  the  Conference,  Sir  Travers  Twiss,  Q.C, 
D.C.L,,  and  the  Vice-Presidents,  Mr.  Henry  Richard, 
M.P.,  Dr.  SiEVEKiNG,  and  Professor  Gabba,  for  their 
assistance  in  forwarding  the  objects  of  the  Association  by 
attending  and  presiding  at  the  Conference.'' 

Proposed  by  Senhor  Alcoforado,  to  the  Secretaries. 

The  President  then  declared  the  Conference  at  an  end. 

By  Order  of  the  Council. 

(Signed)        Joseph  G.  Alexander, 

I/c/i.  Gm.  Secretary. 
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OFFICERS   OF  THE   ASSOCIATION, 


•^0^ 


ttanavMxp  ^rctfOttnl. 


SreirOTftit 


l.—AMERICA  {UNITED  STATES). 

Hon.  M.  R.  Waite,  Chief  Justice  of  the  Supreme  Court  of  the  United  States. 
Hon.  S.  J.  FiKLD,  Judge  of  the  Supreme  Court  of  the  United  States. 
Hon.  W.  C.  Endicott,  Judge  of  the  Supreme  Court  of  Massachusetts. 
Hon.  John  Jay,  late  Minister  Plenipotentiary  at  the  Court  of  Vienna. 
Hon.  Bancroft  Davis,  late  Minister  Plenipotentiaiy  at  the  Court  of  Berlin. 
Hon.  Carl  Schurtz,  late  Secretary  of  the  Interior. 
Hon.  David  Dudley  Field,  former  President  of  the  Association. 

ll,^CiriNA. 

His  Excellency  Kuo-Taj-in,  late  Envoy  Extraordinaiy   and    Minister 

Plenipotentiary  at  the  Court  of  St.  James's. 
His  Excellency  the  Marquis  TsAng,  Envoy  Extraordinary  and  Minister 

Plenipotentiary  at  the  Court  of  St  James's. 

lll.—DENMARK. 

J.  M.  V.  Nellemann,  Minister  of  Justice. 
C.  S.  Klein,  Judge  of  the  Supreme  Court 
A.  F.  Krieger,  late  Minister  of  Justice. 

W.—FRANCE. 

M.  Adolphe  Franck,  Member  of  the  Institute. 
M.  Charles  Lucas,  Member  of  the  Institute. 
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V,— GREAT  BRITAIN, 

Thk  Rioht  Hon.  Lord  Fitz-Gbrald,  P.C. 

The  Right  Hon.  Lord  Monkswslx,  P.C. 

The  Hon.  George  Denman,  a  Judge  of  the  High  Conrt  of  Justice. 

The  Hon.  Sir  Charles  Edward  Pollock,  a  Judge  of  the  High  Court 

of  Justice. 
Henry  Richard,  M.P. 
Sir  R.  £.  Webster,  Q.C,  M.P.,  late  Attoxney-GeiKral  for  England. 

\l.— ITALY. 

His  Excellency  Com.  P.  S.  Mancini,  late  Minister  of  Foreign  Affairs, 
Senator  of  the  Kingdom,  Rome. 

Vll.— JAPAN. 

His  Excellency  Jushik  Wooykno  Kagbnori,  late  Envoy  Extraordinary 
and  Minister  Plenipotentiary  at  the  Court  of  St  James's. 

His  Excellency  Masataka  Kawasse,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  at  the  Court  of  St  James's. 

Vlll.-'NE  THERLANDS. 

F.  B.  Coninck-Libtsting,  Judge  of  the  Supreme  Court  of  the  Netherlands. 
E.  J.  B.  Crbmers,  late  Minister  of  Foreign  Affairs,  Member  of  the  Second 
Chamber. 

\yi.-^WEDEN  AND  NORWAY. 

A.  P.  BergstroM,  late  Minister  of  the  Interior. 

Count  Eric  Sparre,  Governor  of  the  Province  of  Venersborg. 

Vitt-SreirOinitt. 

AUSTRIA Baron    Dr.     Leopold    von    Neumann, 

Member  of  the  Upper  House  of  Parliament 
and  Professor  at  the  University  of  Vienna. 
Dr.    Heinrich    Jaques,    Member   of  the 
Lower  House  of  Parliament,  Vienna. 
BELGIUM  .......  Aug.  Couvreur,  Member  of  the  Chamber  of 

Representatives,  Brussels. 
Jules  Guillery,  Member  of  the  Chamber 
of  Representatives,  Brussels. 
CANADA  (DOMINIONOF)  Hon.  Sir  W.  B.  Richards,  late  Chief  Justice, 

Ottawa. 
Hon.  Sir  Wm.  Young,  late  Chief  Justice, 
Jdalifax. 
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CAPE  OF   GOOD\SlR  J.   H.    dk  Villiers,   K.C.M.G.,  Chief  Justice, 

HOPE   .    .    .    ./        Capetown. 
DENMARK .    .    .  Dr.  C.  Goos,  Professor  at  the  University  of  Copen- 
hagen. 
N.  F.  ScHLEGEL,  President  of  the  Court  of  Admiralty, 
Copenhagen. 
ENGLAND  .    .    .  SiR  Travers  Twiss,  Q.C.,  D.C.L.,  F.R.S.,  London. 

£.  E.  Wendt,  D.C.L.,  London. 
FRANCE .    .    .    .  M.  C.  Demangeat,  Counsellor  of  the  Court  of  Cassa- 
tion, Paris. 
M.  Dan  I  EI.  de  Follevilj.b,  Professor  of  Law,  at  the 

University  of  DouaL 
M.  A.  Boucher-Cadakt,  Paris. 
GERMANY  .    .    .  Dr.  F.  Sieveking,  President  of  the  Hanseatic  High 

Court  of  Appeal,  Hamburg. 
Dr.    L.    Goldschmidt,  Royal   Privy   Councillor   of 

Justice  and  Professor  at  the  University  of  Berlin. 
Baron  von  Holtzendorff,   Professor  at  the  Uni- 
versity of  Munich. 
H.  H.  Meier,  Member  of  the  Reichstag  and  Chairman 
of  the  North  German  Lloyd,  Bremen. 
INDIA      ....  Hon.  Sir  R.  Stuart,  Chief  Justice,  Allahabad. 

•  Hon.  John  Scott,  Puisne  Judge,  Bombay. 

ITALY      ....  Prof.  Aug.  Pierantcni,   Senator  of  the  Kingdom 

and  Professor  at  the  University  of  Naples. 
Prof.  Chas.  F.  Gabba,  Pisa. 
NETHERLANDS.  Dr.  T.  M.    C.  Asser,   Counsel  to  the    Ministry  of 

Foreign  AfiOBurs  and  Professor  at  the  University  of 
Amsterdam. 
NORWAY     .    .    .  C.  H.  Schweigaard,  Councillor  of  State,  Christiania. 
RUSSIA   ....  Prof.  W.  Bbsobrazoff,  Member  of  the  Academy  and 

Professor  at  the  University  of  St  Petersbuig. 
SWEDEN     .    .    .  A.  W.  BjoRCK,  Mayor  of  Gotheubui]g. 

Dr.  Hedluno,  Member  of  the  First  Chamber,  Gothen- 
burg. 
SWITZERLAND  .  Dr.  C.  G.  K(ENIG,  Professor  in  the  University  of  Berne. 
UNITED  STATES  Hon.  Judge  Chas.  A.  Peabodv^  New  York. 

Gen.  Jas.  Grant  Wilson,  New  York. 
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Council. 

•The  President,  \ 

•The  Vice-Presidents,  I   «:,    ^^  • 

•The  Treasurer,  £x^OJi^. 

•The  Hon.  Gen.  Secretary,  ) 

Atkinson,  Alderman  H.  J.,  London  and  Hull. 
•Bailey,  John  Rand,  Paris. 
♦Barclay,  T.,  LL.D.,  Paris. 

•BiRKBSCK,  Professor  W.  Ll.,  Master  of  Downing  College,  Cambridge. 
'  •Brown,  Joseph,  Q.C,  London. 
•Carmichael,  C.  H.  £.,  M.A.,  F.R.S.L. 

Clunet,  £.,  Avocat  k  la  Coor  de  Paris. 

CoUDERT,  F.  R.,  New  York. 

CouRCY,  A.  DB,  Paris, 

Demeur,  A.,  Brussels. 

Dickson,  Oscar,  Gothenburg. 

Engbls,  Theodore  C,  Antwerp. 

Field,  Hon.  David  Dudley,  New  York. 
•Freeland,  H.  W.,  London. 

Glover,  John,  London. 

Hindenburg,  Dr.  A.,  Advocate,  Copenhagen.  i 

Jones,  W.  R.  T.,  New  York. 

Krapp-Liverhof,  Chevalier  F.  de,  Consul-General  for  Austria-Hungary, 

London. 
•Lowndes,  Richard,  Liverpool. 

May,  Chevalier  J.  W.,  Consul-General  for  the  Netherlands,  London. 

MoLENGRAAFF,  Dr.  W.  L.  P.  A.,  Amsterdam. 
•MoLLBR,  Chevalier  Ole,  London. 

Parker,  Amasa  Junius,  Albany,  State  of  New  York. 

Passy,  Fr^d^ric,  Paris. 

Peborgh,  E.  van,  Antwerp. 

Phiiximore,  Sir  W.  G.  F.,  Bart.,  Q.C,  D.C.L.,  London. 

Platt,  Ch.,  Philadelphia,  U.S.A. 

Rahusen,  Dr.  E.  N.,  Amsterdam. 
•Richard,  Henry,  M.P.,  London. 

RiCHTER,    His   Excellency   Commandbur    O.,    Minister    of    State, 
Stockholm. 

RiviER,  Professor  A.,  Consul*Geaeral  for  Switzerland,  Brussels. 

ScHERZER,  Chevalier  C.  de,  Austrian  Consul-General,  Genoa. 
•Stubbs,  Charles,  M.A.,  LL.D.,  London. 

Simon,  Mr.  Sebjt.  John,  M.P.,  London. 
•Spinks,  Thomas,  Q.C,  D.CL.,  York. 

*  Members  of  the  Executive  Council. 
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Thomson,  Sir  William,  LL.D.,  F.R.S.,  Professor  in  the  University  of 

Glasgow. 
♦ToMKiNs,  F.  J.,  D.C.L.,  London. 

^Tristram,  T.  H.,  Q.C,  D.C.L.,  Chancellor  of  the  Diocese  of  London. 
♦Webster,  Sir  R,  E.,  Q.C,  M.P.,  London. 

Wbrthbim,  Dr.  J.,  Amsterdam. 

Sir  John  Lubbock,  Baht.,  M.P.,  F.R.S. 

RoBARTSy  Lubbock  &  Co.,  15,  Lombard  Street,  London. 

J.  G.  Alexander,  LL.B.,  Barrister-at-Law,  London. 

ftonotaro  Sntemattotul  ^tatUaitM* 

C.  H.  K  Carmichael,  M.A.,  F.R.S.L.,  London. 

Charles  Stubbs,  LL.D.,  London. 

T.  Barclay,  LL.B.,  Paris. 

ftoiuiraro  ^oltcitor. 

J.  Rand  Bailey,  Paris. 

^Mtttxnt  Atcrfters* 

Alexander  Scott,  London. 

*  Members  of  the  Executive  Council. 
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MEMBERS   OF  THE   ASSOCIATION. 


An  oieUsk  (f)  signifies  Life  Mcmbarskip, 

Abbott,  Austin,  30,  Park  Row,  New  York. 

Ahlers,  Jacob,  Hamburg. 

Alcoforado,  Fenelon,  35,  Piccadilly,  London. 

Alexander,  J.  G.,  LL.B.,  12,  Old  Square,  Lincoln's  Inn,  London. 

Alexy,  Dr.  Albert,  Secretary  in  the  Mimstry  of  Justice,  Pesth. 

Albright,  Arthur,  Mariemont,  Birmingham. 

Allen,  Charles  H.,  Secretary  to  the  Anti-Slavery  Society,  55,  New 

Brood  Street,  London. 
American  Peace  Society,  Boston,  U.S.A. 
Amiaud,   Albert,   Secretaire  du  Comit^  de  L^slation  Etrangire  au 

Minist^re  de  Justice,  Place  Venddme,  Paris. 
Angell,  J.  B.,  President  of  the  University,  Ann  Arbor,  Michigan. 
Annecke,  Consul  Walter,  Secretary  to  the  Deutscher  Handelstag,  Berlin. 
Appleton,  Lewis,  4,  Remmington  Terrace,  Handsworth,  Birmingham. 
Appleton,  Nathan,  Katharine  Street,  Newport,  Rhode  Island, 
Arnold,  W.,  4  to  6,  Throgmorton  Avenue,  London. 
AssER,  Professor  T.  M.  C,  Councillor  of  the  Foreign  Office,  Amsterdam. 
ASSICURAZIONI  Generali,  Kaiserlich  und  Koniglich.  Privat,  Pesth. 
Atkinson,  H.  J.,  Alderman,  Gunnersbury  House,  near  Acton,  Middlesex. 

AUSTRO-HUNGARIAN  LLOYD'S  STEAM  NAVIGATION  COMPANY,  Trieste. 

**  Azienda"  Austro-French  Fire  and  Accident  Assurance  Associa- 
tion, 43,  Mizzlingerstrasse,  Vienna. 


Badcock,  B.  F.,  17,  Water  Street,  Liverpool. 

Badiscue  Schiffpahts  Assecuranz  Gesellscharft,  Mannheim. 

Bailey,  John  Rand,  7,  Rue  Vignon,  Place  de  la  Madeleine,  Paris. 

Baldwin,  Simeon  E.,  Yale  College,  New  Haven. 

Bandana  Vaccolini,  Aw.  Cav.  Cesare,  Rome. 

Barclay,  G.,  Bonvil,  Cupar,  Fife. 

Barclay,  T.,  LL.B.,  25,  Boulevard  des  Italiens,  Paris. 

Barnard,  Hon.  F.  A.  P.,  LL.D.,  President  of  Columbia  College,  49th  Sl, 

comer,  Fourth  Avenue,  New  York. 
Barth,  Dr.  T.,  Bremen. 
Batz,  Karl  W.,  Wiesbaden. 

Becker,  H.,  Advocate  of  the  Court  of  Appeal,  24,  Avenue  Victoria,  Paris. 
Becker,  J.  Hermann,  13,  Leadenhall  Street,  London. 
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Benedict,  Robert  D.,  64,  Wall  Street,  New  York. 

Bergstrom,  a.  p.,  late  Minister  of  the  Interior,  Governor  of  Orebro  and 
Member  of  the  Second  Chamber,  Stockholm. 

Besobrazopf,  Professor  W.,  Wassily  Ostrow  13,  Ligne  16,  St.  Petersburg. 

BiRKBECK,   Professor  W.  LI.,  Master  of  Downing  College,   Cambridge, 
2,  Stone  Buildings,  Lincoln's  Inn,  London. 

BjoRCK,  A.  W.,  Mayor  of  Gothenboig. 

Board  op  Marine  Underwriters,  17,  Merchants'  Exchange,  Phiradelphia. 

BoissEVAiN,  G.  M.,  4,  Tesselschaderstraat,  Amsterdam. 

Borchardt,  Dr.  Oscar,  Fransosische  Strasse,  32,  Berlin. 
fBoRDE,  Chevalier  Hippolyte,  La  Pastora  Estate,  Port  of  Spain,  Trinidad. 

Botta,  Professor  Vincenzo,  25,  West  37th  Street,  New  York. 
fBoucHER-CADART,    Alpred,    Director  of  the  SAreti  CMraU^  14,   Rue 
Chauveau-Lagarde,  Paris. 

BoURSON,  Director  of  the  Moniteur  Bdge^  Brussels. 

Box,  George,  Milton  Road,  Gravesend. 

Bracciporti,  Professor  Dr.  Conte  Ferdinando,  15  Via  Durini,  Milan. 

Brain ARD,  Cephas,  Attomey-at-Law,  120^  Broadway,  New  York. 

Briti'ain,  F.,  St.  George's  Works,  Sheffield. 

Broberg,  C,  Copenhagen.  *  ^ 

Brown,  A.  H.,  M.P.,  12,  Grosvenor  Gardens,  London. 
fBROWN,  Joseph,  Q.C,  2,  Essex  Court,  Temple,  London. 

Brown,  S.  Gilman,  Dartmouth  College,  Hanover,  N.I  I.,  U.S.A. 

BucKNiLL,  J.  J.,  10,  King's  Bench  Walk,  Temple. 

Butler,  W.  H.,  4,  Cook  Street,  Liverpool. 


Cakebread,  Rev.  George,  2Q2A,  Wandsworth  Road,  South  Lambeth. 
Carmichael,  C.  H.  £.,  M.A.,  F.R.S.L.,  96,  Eaton  Terrace,  Eaton  Square, 

London. 
Catellani,  E.  L.,  Via  Spirito  Santo  1806,  Padua. 
Chamber  op  Commerce,  Hambnrg. 
Chamber  op  Commerce,  Breslau. 
Chamber  op  Commerce,  Buda-Pesth. 
Chamber  op  Commerce,  Hull. 
Chamber  op  Commerce,  Leipsic. 
Chamber  op  Commerce,  Liibeck. 
Chamber  op  Commerce,  Melbourne. 
Chamber  op  Commerce  op  South  Australia,  Adelaide. 
Chambers,  Talbot  W.,  New  York. 
Chittenden,  Hon.  S.  B.,  New  York. 
Christian lA  Soporsikringsselokal,  Christiania. 
Clunet,  E.,  Avocat  k  la  Cour  d'Appel,  i.  Place  Boieldieu,  Paris. 
Clunie,  J.  M.,  I,  Fenwick  Street,  Liverpool. 

Clyde  Steam  Shipowners'  Association,  22,  Renfield  Street,  Glasgow. 
Coale,  James  Carey,  Average  Stater,  Baltimore. 
Collins,  II.  W.,  3,  Union  Court,  Castle  Street,  Liverpool. 
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CoNiNCK-LlEPSTiNG,  Hon.  F.  B.,  Vice-President  of  the  Supreme  Court  of 
the  Netherlands,  The  Hague. 

Constant,  Charles,  Avocat  k  la  Cour  d'Appel  et  R^dactenr-en-chef  de 
la  France  Judiciairt^  46,  Boulevard  St.  Michel,  Paris. 

Cooke,  Isaac  B.,  8,  Wellington  Road,  Oxton,  Liverpool. 

CooKES,  Thos.  S.,  9,  Gracechurch  Street,  London. 

CooLSY,  Hon.  Judge  T.  M.,  LL.D.,  Ann  Arbor,  Michigan,  U.S.A. 

CoMMSftz-CoLLEGiUM,  Konigllcbes,  Altona. 

Costa,  Comm.  Giacoho,  Procuratore  Generale  del  Re,  Ancona. 

CouDERT,  F.  R.,  Advocate,  68  &  70,  William  Street,  New  York. 

CouRCY,  Alfred  de,  87,  Rue  Richelieu,  Paris. 

CouvREUR,  AuGUSTE,  late  Vice-President  of  the  Chamber  of  Representa- 
tives, 24,  Rue  des  deux  Eglises,  Brussels. 

Coy,  Capt.  Chas.  A.,  New  York. 

Crain,  Dunham,  U.S.A.  Consul,  Milan. 

Crawford,  William,  Ex-President  of  the  British  Chamber  of  Commerce, 

25,  Boulevard  des  Italiens,  Paris. 
fCRAWSHAY,  George,  6,  Adelphi  Terrace,  London. 

Crease,  Lieut-CoL  J.  F.,  C.B.,  ca  Messrs.  Burnett  &  Co.,  123,  Pall  Mall, 
London. 

Cremers,  E.  J.  B.,  late  Minister  of  Foreign  Affairs,  Member  of  the  Second 
Chamber,  The  Hague. 

Crosfield,  Thos.,  9,  Derwent  Square,  Stoneycroft,  Liverpool. 


Daguin,  Fernand,  Avocat  k  la  Cour  d*Appel,  et  Secretaire  General  de  la 

Sod^t^  de  Legislation  Compar^  29,  Kue  de  1' University,  Paris. 
Dainvillb,  Emmanuel,  Sous-Inspecteur  des  douaniers,  17,  Place  de  la 

Madeleine,  Paris. 
Daugnon,  Aw.  Conte  Comm.  F.  F.  de,  Milan. 
David,  Paul,  Avocat  4  la  Cour  d'Appel,  81,  Rue  des  St.  P^resj  Paris. 
Davidson,  John  R.,  2,  Plowden  Buildings,  Temple,  London. 
Davibs,  Julien  T.,  A.M.,  LL.B.,  32,  Nassau  Street,  New  York. 
fDAVis,  the  Hon.  Bancroft,  late  Minister  Plenipotentiary  of  the  United 
States  of  America  at  the  Court  of  Berlin,  1621  H  Street,  Washington. 
Deady,  Hon.  M.  P.,  Oregon,  State  of  New  York. 
Delano,  F.  H.,  190,  Madison  Avenue,  New  York. 
Demangeat,  C,  Counsellor  of  the  Cour  de  Cassation^  62,  Rue  St.  Placide, 

Paris. 
Demeur,  a..  Member  of  the  Chamber  of  Representatives,  157,  Rue  Jourdan 

St.  Gilles,  Brussels. 
Denman,  Hon.  George,  Judge  of  the  Common  Pleas  Division  of  the  High 

Court  of  Justice,  11,  Palace  Gate,  Kensington. 
fDiCKSON,  Oscar,  Member  of  the  Swedish  Parliament,  Gothenburg. 
Dillon,  Hon.  Judge  J.  F.,  Davenport,  Iowa,  U.S.  A. 
Donnenberg,  Dr.  Heinrich,  Hamburg. 
DORN,  Dr.  M.  VON,  Editor  of  the  Iriester  Zdtung^  Trieste. 
Driebeck,  Dr.  L.  C,  Average  Stater,  Rotterdam. 
Drucker,  Dr.  Martin,  Leipzig. 


(    13    ) 

Drugman,  L^n,  Avocat,  Juge  Supplant  an  Tribunal  de  premiere  instance, 

Brussels. 
Drummond,  W.  v.,  Shanghai. 

Duncan,  Lucius  C,  M.A.,  LL.B.,  3,  Newman's  Court,  Comhill,  London. 
DuNCKER,  Arthur,  Hamburg. 

DtJssELDORPER  Allgemeinb  Versicherungs  Gbsellschaft,  Dusseldorf . 
DuTiLH,  C.  C,  Average  Stater,  WijnhaTen  13,  Rotterdam. 


Edwards,  £.  £.,  4,  Chapel  Street,  Liverpool. 
Edwards,  Gerald,  University,  Cambridge. 
Eeten,  E.  VAN,  61,  Canal  des  R^coUets,  Antwerp. 

ElDGENOSSENISCHB  TRANSPORT  VERSICliERUNGS  GESELLSCHAPT,  Zurich. 

Embden,  Dr.  Georg,  Hamburg. 

Endicott,   Hon.  W.  C,  Judge  of  the  Supreme  Court  of  Massachusetts, 

Salem,  Massachusetts. 
Engsls.  T.  C.  Chairman  of  the  Belgian  Lloyd«  Antwerp. 

Fester,  H.,  Courtier  d' Assurances,  33,  Place  Verte,  Antwerp. 
fFiELD,  Hon.  David  Dudley,  i,  Broadway,  New  York. 
Field,  Hon.  S.  J.,  Judge  of  the  Supreme  Court  of   the  United  States, 

Washington. 
FitzGerald,  Right  Hon.  Lord,  P.C.,  98,  Portland  Place,  London. 
Flood,   J.  Aall„  Director  of  the  Ship  Insurance  Association   *'  Forste 

Norske,*'  Porsgrund,  Norway. 
Folleville,  Professor  Daniel  db,  2,  Cour  des  Halles,  Douai,  France. 
*'  FoNCi^RE  *'  Compagnie  d'Assurances,  12,  Place  de  la  Bourse,  Paris. 
Foster,  Roger,  New  York. 

Franck,  Adolphe,  Member  of  the  Institute  of  France;  Paris. 
fFREELAND,  H.  W.,  Athenaeum  Club,  London. 
Frankfurter  Transport  und  Versicherungs  Actien  Gesellschaft, 

Frankfort>on-the-Main. 


Gabba,  Professor  Charles  Francis,  Pisa. 

Garnier,  J.  C,  Senator  and  Member  of  the  Institute  of  France,  Paris. 

Garrett,  P.  C,  Fairfield,  Logan,  Philadelphia. 

Genicot,  Alphonse,  Dispacheur,  Antwerp. 

Gerdes,  a.,  Aux  Cayes,  Haiti. 

Getz,  Dr.  GUSTAV,  19,  Taunus  Piatz,  Frankfort-on-the-Main. 

GiACOSA,   Aw.  Comm.  LuiGi,  Primo  Presidente  dtUa  Corte  di  Appello, 

Via  Siccardi  7,  Turin. 
GiBSONE,  John,  Dantzig. 
Glover,  J.,  88,  Bishopsgate  Street,  London. 
Glynn,  Walter,  20,  Water  Street,  Liverpool. 
GoLDSCHMiDT,  Profcssor  Dr.  L.,  University,  Berlin. 
Goos,  Professor  C,  University,  Copenhagen. 
GouBAREFF,  D.,   Villa  Goubareff    k   Beaulieu,   par   Villefranche-sur-mer, 

Alpes  Maritimes,  France. 
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Graffagni,  Cav.  Aw.  Angelo,  San  Matteo,  19,  Genoa. 

Grattan,  £.  A.,  H.B.M.  Consul-General,  Antwerp. 

Green,  Ashbel,  120,  Broadway,  New  York. 

GuiLLOU,  Etiennk,  Vice-Consnl  for  Sweden  and  Norway,  Concameau, 

FinUt^re. 
GuNTHER,  Otto,  Antwerp. 
Gth'SCHOW,  Dr.  C,  Chamber  of  Commerce,  Hamburg. 


Hadley,  Simeon  Charles,  5,  Knightrider  Street,  Doctors'  Commons, 

London. 
Hadley,  Sydney  Charles,  Great  Eastern  Road,  Stratford. 
Halkier,  Dr.  Herman,  Advocate,   58,  Hjomet  af  Kronprindsess^ade, 

2  SaL,  Copenhagen. 
Hall,  F.  W.,  Ra^ensworth,  Sydney,  New  South  Wales. 
Hall,  Charles,  Q.C,  Attorney-General  to  H.R.H.  the  Prince  of  Wales, 

3,  Temple  Gardens,  London. 
Hamm,  Oberstaats-Anwalt,  Cologne. 
Hanel,  Professor  Dr.  A.,  Hamburg. 
Hanseatiscue  Seeversicherungs  Gesellschaft,  18,  Ferdinandstnisse, 

Hamburg. 
Hansen,  Johan,  Consul-General,  Copenhagen. 
Hanson,  P.  C.  Kiel 

Harvey,  Enoch,  12,  Castle  Street,  Liverpool. 
Hasslacher,  Franz,  37,  Hochstrasse,  Frankfort-on-the^ain. 
Hecksler,  Carl,  Copenhagen. 

fHEDLUND,  Dr.  S.  A.,  Member  of  the  First  Chamber,  Gothenburg. 
•*  Helvetia**  Allgemeine  Versicherungs  Gesellschaft,  St.  GalL 
Hertslet,  Sir  E.,  C.B.,  Foreign  Office,  Downing  Street,  London. 
Heinckbn,  Dr.  Joh.,  24,  Georgstrasse,  Bremen. 
Heyne,  W.  D.,  24,  Hackings  Hey,  Liverpool. 
Hill,  Gray,  io,  Water  Street,  Liverpool. 
Hindenburg,  Dr.  A.,  Copenhagen. 
Hingst,  Dr.  S.  J.,  Judge,  The  Hague. 
Hirsch,  Dr.  P.,  Hamburg. 
Hirschpeld,  Philipp,  The  Koenigsberg  Commercial  Association,  15,  Phil* 

pot  Lane,  London. 
Hodgkinson,  G.  L.,  4,  Corbet  Court,  Gracechurch  Street,  London. 
Hogg,  Edward,  Jerusalem  Chambers,  Comhill,  London. 
Holljngworth,  W.,  4  to  6,  Throgmorton  Avenue,  London. 
Holtzendorfp,  Baron  F.  von,  Professor  Dr.,  University,  Munich. 
HosACK,  John,  3,  Pump  Court,  Temple,  London. 
fHucHTiNG,  G.  W.,  Bremen. 
Hughes,  John,  Liverpool. 

Hull,  T.  M.,  Incorporated  Law  Society,  13,  Union  Court,  Liverpool. 
Humann,  Charles,  Avocat  k  la  Cour  d'Appel,  40,  Rue  de  Passy,  Paris. 
Hunter,  J.  W.,  Courtier  de  Navires,  Antwerp. 
Hvidt,  L.  N.,  Copenhagen. 
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iHLBNy  J.,  Advocate,  Christiania. 

*•  Italia**  Societa  d'Assicurazioni  Marittimi  Fluviau  e  TERRKSTRr, 

Genoa. 
Isachsen,  H.,  Grimstad,  Norway. 


Jackson,  J.  H.,  Mersey  Chambers,  Old  Churchyard,  Liverpool 
Jacobsbn,  Captain  N.,  Copenhagen. 
Jager,  George,  Jun.,  7,  North  John  Street,  Liverpool. 
"  Jakoi  "  AssnRANCE  Society,  Moscow. 
tjAQUES,  Dr.  H.,  Member  of  the  Lower  House  of  Parliament,  6,  Freisinger- 

gasse,  Vienna. 
Jay,  Hon.  John,  late  Minister  Plenipotentiary  to  the  Court  of  Vienna, 

Bedford  House,  Katonah,  New  York. 
Jones,  W.  R.  T.,  Adjuster  of  Marine  Losses,  51,  Wall  Street,  New  Vork. 


Kagenori,  His  Excellency  Jushie  Wooyeno,  late  Japanese  Minister  in 

London. 
Kaupmannschaft,  Die  Vorstbher  der,  Berlin. 
Kaufmannschaft,  Die  Vorsteher  der,  Stettin. 
Kaufmannschaft,  Die  Vorsteher  der,  Magdeburg. 
Kaufmannschaft,  Die  Vorsteher  der,  Konigsberg. 
Kaupe,  F.,  7,  Kirpitschnoy  Perenlok,  St  Petersburg. 
fKAWASSE,  Masataka,  Japanese  Minister  at  the  Court  of  St  James. 
Kelly,  Edmond,  Avocat  au  Barreau  de  New  York,  13,  Rue  Auber,  Paris. 
Kierulff,  Dr.  F.,  Hamburg. 

Klein,  Dr.  C.  S.,  Judge  of  the  Supreme  Court,  Copenhagen. 
Klubien,  a..  Advocate,  Copenhagen. 
KdNiG,  'Professor  Dr.  C.  G.,  131,  Gerechtigkeitsgasse,  Berne. 
Krapf-Liverhof,  Chevalier  F.  de.  Acting  Consul-General   for  Austro- 

Hungary,  11,  Queen  Victoria  Street,  London. 
Krieger,   Dr.  Andreas  F.,  late  Minister  of  Justice,   23,  Rosenvanget, 

Copenhagen. 
Kuo-Taj-in,  His  Excellency,  late  Chinese  Minister  in  London. 


Laird,  William,  63,  Hamilton  Square,  Birkenhead. 

Lane,  W.  Stuart,   Secretary  in  the  Diplomatic   Service  of  H.LM.  the 

Mikado,  29,  Portman  Square,  London. 
Lansing,  Abraham,  Albany,  New  York. 
Lappenberg,  Dr.,  Hamburg. 
Laveleye,  Professor  Emile  de,  University,  Li^ge. 
Lejeune,  Charles,  Courtier  d' Assurances,  Antwerp. 
Lemon,  W.  G.,  2,  New  Square,  Lincoln's  Inn,  London. 
Lempriere,  Charles,  D.C.L.,  32,  Great  George  Street,  London. 
Levi,  Professor  Leone,  5,  Crown  Office  Row,  Temple,  London. 
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Levy,  Dr.  H.  B.,  Hamburg. 

Levy,  J.  A.,  Amsterdam. 

LiEBE,  C,  President  of  the  Senate,  Copenhagen. 

Liverpool  Peace  Society  (Thos.  Snaps,  Esq.,  lion.  Stc,)^  lo,  Kingbke 

Street,  Edge  Hill,  Liverpool 
Love,  Alfred  H.,  Philadelphia. 

Lowndes,  R.,  Liverpool  and  London  Chambers,  LiverpooL 
LOWTHER,  S.,  Belfieist 

Lubbock,  Sir  John,  Bart.,  M.P.,  F.R.S.,  15,  Lombard  Street,  London. 
Lucas,  Charles,  Member  of  the  Institute  of  France,  Paris. 
LuzzATi,  Aw.,  Ippolito,  J.,  Corso  Re  Umberto,  8,  Tnrin. 


Macfie,  R.  a.,  Dreghom,  Colinton,  Midlothian. 

Magdeburger  Allgemeine  Versichbrungs  Actien  Gesellschaft, 

Magdeburg. 
Magoun,  Rev.  Dr.  G.  F.,  Iowa. 
Mancini,  Comm.  P.  S.,  late  Minister  of  Foreign  Affairs,  Via  Gregoriana, 

Rome. 
Mannhexmer,  T.,  Bank  Director,  Gothenburg. 
Marcoartu,  His  Excellency  Don  Arturo  de,  Madrid. 
Marcus,  Dr.  V.,  Syndic,  Bremen. 
Martin,  Dr.  Rudolph  von.  Judge  of  the  Hanseatic  High  Court  of  Appeal, 

Hamburg. 
Mason,    D.   K.,    Siamese   Consul-General,    6,  Great  Winchester   Street 

Buildings,  London. 
Mather,  John,  Edinboro*  Chambers,  8,  King  Street,  Manchester. 
May,  Chevalier  J.  W.,  Consul-General  for  the  Netherlands,  40,  Finsbury 

Circus,  London. 
Mayer,  Dr.  S.,  i,  Heinrichsgasse  2,  Vienna. 

Meier,  Dr.  Hermann,  Syndic  of  tiie  Chamber  of  Commerce,  Bremen. 
Meier,  H.  H.,  Consul,  and  Chairman  of  the  North  German  Lloyd's,  Bremen. 
Meister,  C.  F.  Wilhelm,  Frankfort-on-the-Main.  « 

Mele,  Dr.  Werner  von,  Hamburg. 
Meulen,  J.  TER,  Amsterdam. 
MiDDl&LBOE,  Johannes,  Copenhagen. 
Molengraapf,  Dr.  W.  L.  P.  A.,  Professor  of  Commercial  Law  and  Civil 

Procedure,  Royal  University,  Utrecht 
MoLLER,  Hans,  Director  of  Uie  Marine  Insurance  Company,  Porsgrund, 

Norway. 
MoLLER,  Chevalier  OLE,  8,  Austin  Friars,  London. 
Monkeberg,  Dr.  Rud.,  Hamburg. 
MoNKSWBLL,  Rt.  Hon.  Lord,  P.C,  104,  Eaton  Place,  Belgravc  Square, 

London. 
MouTHAAN,  Dr.  W.  H.  K.,  Amsterdam. 
MuMM  VON  SCHWARZENSTEIN,  Dr.  Juris,  late  Ober-Biirgermeister,  Frank- 

fort-on-the-Main. 
MiJNCHENER  RucKVERSiCHBRUNGS  Gesellschaft,  Munich. 
MuNRO,  G.  L.,  96,  Highbury  New  Park,  London. 
Murray,  Dr.  D.,  169,  West  George  Street,  Glasgow. 
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Nabuco,    Joaquin,    President  of  the-  Brazilian    Anti-Slayciy    Society, 
Rio  de  Janeiro, 
f NagaokA,'  Jushib  M.  Y.,  Hamako,  Tokio,  Japan. 

Nash,  Stephen  P.,  Advocate,  51,  William  Street,  New  York. 

Natusch,  F.  B.  B.,  8,  Finch  Lane,  London. 

NxLLEMANN,  J.,  Minister  of  Justice,  Copenhagen. 

Neufville,  G.  a.  db,  late  President  of  the  Chamber  of  Commerce,  Frank- 
fort-on-the-Main. 

Neumann,  Baron  Dr.  L.  F.  von,  Member  of  the  Upper  House  of  Parlia- 
ment, I,  Heumarkt,  Lageigasse,  Vienna. 

Newcastle-on-Tyne  Incorpo&atbd  Law  Society. 

NissEN,  WoLDEBCAK,  Hamburg. 

No&SA,  Aw.  Cav.  Cesa&e,  Via  Durini,  18,  Milan. 

North  of  England  Shipowners'  Association,  King  Street,  Newcastle- 
on-Tyne. 

North  German  Lloyd  Steam  Navigation  Co.,  Bremen. 

NuBAR  Pasha,  His  Excellency,  Cairo. 

Nys,  Ernest,  Jtige  an  Tribunal  de  i**  instance,  Rue  du  Commerce  32, 
Brussels. 


O'swALD,  Alb.  P.,  Hamburg. 

Our^m,  Baron  A.  A.  d\  18,  Rue  du  Lyc^e,  Pau. 


fPANKHURST,  Dr.  R.  M.,  Rolls  Chambers,  Chancery  Lane,  London,  and 

10,  St  James's  Square,  Manchester. 
Parker,  Judge  Amasa  J.,  Albany,  New  York. 
tPASSY,  F.,  President  of  the  Society  of  Economists,  8,  Rue  Labordere, 

Neuilly,  near  Paris. 
Patellani,  Aw.  Pro£  Alessandro,  Sondrio. 
Patterson,  K,  Advocate,  New  York. 
Pavitt,  a.,  Solicitor,  175,  Strand,  London. 
Peabody,  Hon.  Judge  Charles  A.,  1 10,  Broadway,  New  York.  * 
Peace  Society,  47,  New  Broad  Street,  London. 
Pears,  £.  A.,  Sepretary  to  the  Australian  and  New  Zealand  Underwriters' 

Association,  69,  Comhill,  London. 
Pears,  Edwin,  Advocate,  2,  Rue  de  la  Banque,  Constantinople. 
Peborgh,  E.  van.  Member  of  the  Communal  Council,  Antwerp. 
Pell,  William  Cruger,  New  York. 
Penton,  E.,  Jun.,  I,  Mortimer  Street,  Cavendish  Square. 
Phillimore,  Sir  Walter  G.  F.,  Bart,  Q.C.,  D.C.L.,  4,  Paper  Buildings, 

Temple,  London. 
PiEPER,  Carl,  Ing<5nieur,  109,  Gneisenanst,  Berlin. 
Pierantoni,  Professor  Comm.  A.,  Senator  of  the  Kingdom  of  Italy,  Via 

Venti  Settembre  No.  10,  Rome. 
Filter,   Thomas,   Ex-President  of  the  British  Chamber  of  Commerce, 

24,  Rue  Alibert,  Paris. 

C 
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PiM,  Admiral  Bedford,  R.N.,   Lea  Side,  King's   Wood  Road,  Upper 

Norwood,  Surrey. 
Plait,  Charles,  Insurance  Company  of  North  America,  232,  Walnut  Street, 

Philadelphia. 
POHNDORFF,  Emil,  Borscu  Comite,  Riga. 
fPoLLOCK,  Hon.  Sir  Charlss  K,  Baron  of  the  Exchequer,  The  Croft,  Putney, 

Surrey. 
Poole,  James,  Liverpool. 

Powell,  J.  H.,  Average  Adjuster,  33,  Comhill,  London. 
Predohl,  Dr.  Max,  Hamburg. 
PRITCHARD,  W.  Tarn,  9,  Gracechurch  Street,  London. 
*'  Protector  "  Mutual  Assurance  Co.,  Arendal,  Norway. 
PUGGAARD,  R.,  Copenhagen. 


Rahusen,  Dr.  £.  N.,  Advocate  and  Dispacheur,  Amsterdam. 

Raalte,  Dr.  £.  E.  van.  Advocate,  Rotterdam. 

Reatz,  Dr.,  Giessen,  Germany. 

Reck,  F.,  Bremen. 

Reinhold,  H.,  Calcutta. 

RiAZ  Pasha,  His  Excellency,  Caira 

Richard,  Henry,  M.P.,  22,  Bolton  Gardens,  South  Kensington. 

Richards,  Hon.  Sir  William  Buell,  late  Chief  Justice,  368,  St  Paul  St, 
Ottawa. 

RiCHTER,  His  Excellency  Commandeur  O.  J.,  Minister  of  State,  Stock- 
holm. 

Rimestad,  C,  Judge  of  the  Supreme  Court,  Copenhagen. 

RioNDSL,  Captain  Albert,  Cherbourg. 

RiviER,  Professor  Comm.   Alphonse,  Consul  General  for  Switzerland, 
62,  Avenue  de  la  Toison  d*Or,  Brussels. 

RiZA  Pasha,  His  Excellency,  Cairo. 

Rodbnacher,  Thbodor,  Danzig. 
fRoHRS,  W.,  Consul,  Gothenburg. 

Rose,  K,  Secretaire  du  Comit^  des  Assureurs  Maritimesdu  Havre,  131,  Rue 
de  Paris,  Havre. 

Rossi,  Aw.  Cav.  Vittorio  de,  Leghorn. 

Rouse,  Martin  Luther,  Sunnymead,  Chislehurst,  Kent 

RupERTi,  Oscar,  Hamburg. 

Russian  Lloyd  Assurance  Society,  St  Petersburg. 


Sartori,  Herr,  Kiel. 

Saunders,  Albert,  21,  Great  St  Helen's,  London. 

ScHERZER,  Chevalier  Dr.  Karl  de,  Consul-General  for  Austria,  Genoa. 

Schlegel,  N.  F.,  President  of  the  Admiralty  Court,  Copenhagen. 

Schlbsische-Feuerversicherungs  Gesellschaft,  Breslau. 

Schmidt,  Christian,  Bremen. 
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ScHUftTZ,  Hon.  CAftL,  late  Senator.  St  Louis,  Musonri. 
ScHWEiGAAED,  C.  H.,  Cooncillor  of  State,  Chriitiania. 
SCHWRI2  Transport- Vbrsichxrungs  Gbsbllschaft,  Zurich. 
Scott,  Hon.  John,  Puisne  Jndge,  Bombay. 
Sbkbohm,  Dr.  J.,  Hamburg. 
tSHAND,  Hon.  Lord,  Newhsdles,  Musselburgh. 
tSiEBOLD,  Baron  Alexander  von.  First  Secretary  to  the  Imperial  Japanese 

L^ation,  ii,  Lennistraase,  Berlin. 
SiEVBKiNO,  Dr.  F.,  President  of  the  Hanseatic  High  Court  of  Appeal, 

Hamburg. 
Simon,  Mr.  Serjt  John,  M.P.,    i,  Dr.  Johnson's   Buildings,  Temple, 

London. 
Smith,  Samuel,  Carleton,  Princes  Park,  LiverpooL 
SoREL,  A.,  Secretaire  du  Comit^  dea  Assureurs  Maritimes  de  Paris,  i.  Rue 

dtt  4  Septembre,  Paris. 
Sparre,  Count  Eric,  Governor  of  the  Province  of  Venerborg,  Stockholm. 
Sparrow,  Alexander,  LiverpooL 
Speyer,  Sigismund  Kohn,  Frankfort-on-the-Main. 
Spines,  Dr.  T.,  Q.C.,  The  Mount,  York. 
Stammann,  Dr.  Otto,  Hamburg. 
Stoddard,  Dr.  C.  A.,  37,  Park  Row,  New  York. 
Stokes,  F.,  Admiralty  Proctor,  21,  Great  St  Helens,  London. 
Stollmeyer,  Conrad  F.,  Trinidad. 
Stuart,  Hon.  Sir  RoberTi^  late  Chief  Justice,  Allahabad. 
Stubbs,  Charles,  LL.D.,  3,  Paper  Buildings,  Temple,  London. 
Suenson,  J.  J.,  Average  Stater,  Copenhagen. 
Sulzbach,  GebrOdbr,  Frankfort-on-the-Main. 
SuSE,  Dr.  T.,  Hamburg. 


Tecklenboro,  Franz,  Bremen. 

Tbsdorff,  a..  Senator,  Hamburg. 

Thacher,  Thomas,  Counsellor-at-Law,  1 1,  Pine  Street,  New  York. 

Thompson,  J.  J.,  King  Street,  Gravesend. 

Thomson,  Sir  William,  LL.D.,  F.R.S.,  Gla^ow. 

Thune,  £.,  Alderman,  Copenhagen. 

Tietgen,  C.  F.,  Director  of  the  Private  Bank,  Copenhagen. 

ToBEY,  Hon.  E.  S.,  Boston. 

TOBIN,  J.  A.,  LiverpooL 

TOMKINS,  Dr.  F.  J.,  4,  Hare  Court,  Temple,  London. 

Tompkins,  Hamilton  B.,  Counsellor-at-Law,  New  York. 

TozER,  A.,  Secretary  of  the  Universal  Marine  Insurance  Company,  3k, 

Comhill,  London. 
Tredgold,  Robert  S.,  13,  St.  Swithin's  Lane,  London. 
Tristram,  T.  H.,  Q.C.,  D.C.L.,  Judge  of  the  Consistory  Court  of  the 

Diocese  of  Lcmdon,  12,  King's  Bench  Walk,  Temple,  London. 
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TsfiNGy  His  Excellency  the  Marqubt  Chinese  Muli3ter  at  .the  Cout  of  St 

James's,  45,  Portland  Place»  London. 
Twiss,  Sir  Teavers,  Q.C,  D.C.L.,  F.R.S.t  3,  Paper  Buildings,  Temple, 

London. 


Ulrich,   Intemationaler  Transport-Versichennigs-Verband,  Oranienbnrger 
Strasse  16,  Beiiin. 


Vallance,  C.  B.,  LiverpooL 

VsREiN  Hamburger  Assecuradeure,  Hambm-g. 

Verein  Hamburger  Rheder,  Hamburg. 

ViENNOT,  MonSb,  Minist^edes  Aflfaires  Etrangires,  170  bis,  Rue  de  Crenelle, 

St.  Germain,  Paris. 
ViETOCH,  G.  F.  Hermann,  Lloyd's  Agent,  Bremen. 
Villa-Pern  ICE,  Aw.  Dr.  Commi  Angelo,  Via  Cusani  13,  Milan. 
Villiers,  Hon.  Sir  J.  H.  de,  K.C.M.G.,  Chief  Justice,  Cape  Town. 
VoiGT,  Dr.  J.  F.,  Hamburg. 
Von  der  Becke,  J.  B.,  Negotiant,  Antwerp. 


Wael,  Leopold  de,  late  Member  of  the  Chamber  of  Representatives, 
Burgomaster,  Antwerp. 

Waite,  Hon.  M.  R.,  Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  Washington. 

Walker,  William  A.,  63,  Wall  Street,  New  York. 
tWARBURG,  E.  S.,  Consul-General,  Gothenburg. 

Ward,  William,  H.B.M.  Consul,  Bremen. 

Warren,  Hon.  G.  W.,  Judge,  Boston,  U.S.A. 

t Webster,  Sir  R.  E.,  Q.C,  M.P.,  2,  Pump  Court,  Temple,  London. 
fWENDT,  E.  E.,  D.C.L.,  4  to  6,  Throgmorton  Avenue,  London. 

Werotte,  R.  Schmitz,  5,  Finborough  Road,  South  Kensington. 

Wertheim,  Dr.  Jacob,  Board  of  Underwriters,  Amsterdam. 

Westgarth,  Wm.,  8,  Finch  Lane,  London. 

Whitley,  Ed,,  M.P.,  Clovelly,  Anfield,  LiverpooL 

Whitney,  James  A.,  LL.D.,  140,  Nassau  Street,  New  York. 
fWijK,  Olof,  President  of  the  Second  Chamber  of  the  Swedish  Parliament, 
Gothenburg. 

WiLCKENS,  Dr.  JOHANN,  Advocate,  Bremen. 

Wilds,  Howard  Payson,  4,  Pine  Street,  New  York. 

Wilson,  Daniel,  Deputy,  Palais  de  I'Elysee,  Paris. 

Wilson,  General  James  Grant,  15,  Lasi  74ih  Street,  New  York. 
tWiLSON*  J.  W.,  Gothenburg. 

Wilson,  T^OMAS,  Consul  des  Etats  Unis  d'Amerique,  Nantes. 

WiNGE,  Axel,  Christiania. 
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WiRTH,  Franz,  Frankfort-on-the-Main. 

WoERMANN,  Adolph,  Hamburg. 

WoLFFSON,  Dr,  T.,  Hamburg. 

WooLSEY,  T.  D.,  LL.D.,  ex-President  of  Yale  College,  New  Plaven,  Conn., 

U.S.A. 
WUPPESAHL,  C,  Bremen. 


Young,  Sir  William,  late  Chief  Justice,  Halifax,  Nova  Scotia. 


ZiMMERMANN,  James  F.,  Hanau,  Prussia. 
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CONSTITUTION   OF  THE   ASSOCIATION. 
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Name.  L  Thb  name  of  the  Association  shall  be  "The  Association 

for  the  Reform  and  Codification  of  the  Law  of  Nations." 

II.  The  Association  shall  consist : — 

Memben.  X-  Of  all  those  who  participated  in  the  Conference  at 

Brussels,  commencing  the  loth  October,  1873 ; 

a.  Of  all  who  on  their  application  are  or  who  shall  be 
admitted  by  this  Conference,  or  by  a  future  one,  or 
by  the  Executive  Council ; 

3.  Of  such  delegates  from  other   Associations,  formed 

for  the  prosecution  of  the  same  objects,  as  may  be 
approved  by  the  Executive  Council ; 

4.  Of  Honorary  Members. 

objecti.  III.  The  objects  of  the  Association  shall  be  the  Reform  and 

Codification  of  the  Law  of  Nations.  Its  relations  with  the 
Institute  of  International  Law,  founded  at  Ghent  in  September, 
1873,  shall  be  such  as  were  determined  by  the  Conference  at 
Brussels  in  October,  1873. 

Oflfiom.  IV.  There    shall  be  an    Honorary    President,  a    President, 

Honorary  Vice-Presidents,  Vice-Presidents,  a  Treasurer,  a  Council 
of  sixty  Members,  of  whom  eighteen  shall  be  an  Executive 
Council,  and  a  General  Secretary,  with  such  other  Secretaries 
and  Officers  as  the  Executive  Council  may  from  time  to  time 
appoint 

Election  of       V.  At  cach  Annual   Conference    the    Presidents    and  other 
Officers  shall  be  appointed  for  the  year  ensuing,  and  shall  con- 
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tinue  in  office  until  others  are  appointed.  The  office  of  President 
shall  not  be  tenable  for  more  than  two  successive  years.  The 
office  of  General  Secretary  shall  be  permanent,  subject  to  change 
by  the  Association  at  any  Annual  Conference.  The  duties  of 
the  General  Secretary  and  of  the  other  Officers  shall,  except  as 
herein  provided,  be  fixed  by  the  Executive  Council 

VL  The  Executive  Council  shall  have  the  general  direction  Functions  or 
of  the  afiairs  of  the  Association  in  the  intervals  between  the  coondir 
Conferences.  It  shall  have  power  to  appoint  Vice-Presidents, 
to  make  Bye-Laws,  to  appoint  Conunittees  for  special  objects,  to 
fill  vacancies  occurring  between  the  Annual  Conferences,  and  to 
fix  upon  such  place  or  places  of  business  as  may  be  expedient 
It  shall  also  have  the  power  of  nominating  Honorary  Vice- 
Presidents,  approving  Local  Committees,  and  nominating  for 
the  year  all  such  officers  as  the  Association  shall  omit  to 
nominate  at  its  Annual  Conference.  The  President,  Vice- 
Presidents,  Treasurer,  and  General  Secretary  shall  be  ex  officio 
Members  of  the  Executive  Council  Five  Members  shall 
constitute  a  quorum  of  the  Executive  Council,  inclusive  of  any 
ex  officio  Members  who  may  be  present  at  the  meeting  of  the 
Executive  Council 

VII.  There  shall  be  an  Annual  Conference  of  the  Association,  Confcreaccs. 
to  be  held  at  such  time  and  place  as  shall  have  been  appointed 

at  the  preceding  Annual  Conference  or  by  the  Executive  Council, 
and  also  such  other  Conferences  as  in  the  opinion  of  the  Executive 
Council  circumstances  may  render  expedient 

VIII.  The  Members  present  at  the  time  and  place  fixed  for  Quorum, 
the  opening  of  an  Annual  Conference  shall  constitute  a  quorum 

for  the  transaction  of  business. 

IX.  The  order  of  business  at  each  day's  meeting  shall  be  as  Order  of 

^  my  .  bu»incss. 

follows: — 

1.  Reading  the  minutes  of  the  preceding  meeting,  unless 

the    reading  is  dispensed  with    by  a  vote  of  the 
Conference ; 

2.  Receiving  such  communications  as    may  be   recom- 

mended by  the  Executive  Council  for  the  consideration 
of  the  Association ; 


(     M     ) 


Language. 


Speeches. 


Transac- 
tions. 


Contribu- 
tions. 


Expendi- 
ture. 


3.  Discussing  such  propositions  as  may  be  recommended 
by  the  Executive  Council  for  discussion,  and  dis- 
posing thereof  as  the  Conference  may  determine. 

X.  The  language  in  which  the  discussions  shall  be  carried  on 
and  the  minutes  kept  shall  be  that  of  the  country  where  the 
Conference  is  held,  unless  the  Conference  otherwise  direct ;  but 
each  Member  may  write  or  speak  at  his  option  in  his  own 
language. 

XI.  A  Member  shall  not  speak  more  than  once  on  the  same 
subject,  except  in  reply  or  explanation,  and  not  more  than  ten 
minutes  at  a  time,  except  by  leave  of  the  Conference. 

XII.  After  each  Annual  Conference  its  Transactions  shall  be 
published  in  a  volume,  under  the  direction  of  the  Executive 
Council,  which  volume  shall  contain  the  Minutes  of  the  Con- 
ference and  such  papers  as  may  be  ordered  to  be  printed. 

XIII.  Each  Member  of  the  Association  shall  pay  to  the 
Treasurer  an  annual  sum  of  One  Pound  sterling  or  its  equivalent, 
or  a  sum  of  Ten  Pounds  sterling,  or  its  equivalent,  for  life 
membership. 

XIV.  No  expenditure  shall  be  made,  nor  liability  incurred, 
beyond  the  amount  of  funds  in  the  hands  of  the  Treasurer. 


Amendment      XV.  This  Constitution  may  be  amended  at  any  Annual  Con- 

of  Constitu- 
tion, ference  by  a  vote  of  three-fourths  of  the  Members  present  j  two 

days'  previdus  notice  having  been  given  of  the  motion  to  amend. 


(    25    ) 


OFFICERS   OF   THE   CONFERENCE. 


Dr.  Friedrich  Sieveking,   President  of  the  Hanseatic   High  Court  of 
Appeal  for  the  Free  Cities  of  Hamburg,  Bremen,  and  LUbeck. 


Consul  H.  H.  Meier,  Chairman  of  the  North  German  Lloyd,  Bremen. 
Hon.  Judge  Charles  H.  Peabody,  New  York. 
Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.R.S.,  London. 
Dr.  Ernest  Emil  Wendt,  London. 
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PREFACE. 


The  Twelfth  Conference  of  the  Association,  of  which  the  follow- 
ing pages  contain  a  full  report,  was  held,  on  the  invitation  of 
His  Magnificence  the  Acting  Burgomaster  and  the  Senate  of 
the  free  Hanseatic  City  of  Hamburg,  at  the  Patriotiscbe  Gebaiide 
in  that  city,  from  the  i8th  to  the  3ist  of  August  last 

The  subject  which  principally  engaged  the  attention  of  the 
Conference  was  the  law  of  Affreightment,  and  its  labours  resulted 
in  the  adoption  of  a  concise  model  form  of  Bill  of  Lading,  incor- 
porating a  Code  of  Affreightment.  It  could  hardly  be  expected 
that  the  decisions  of  the  Conference  on  a  subject,  with  regard  to 
which  the  interests  and  opinions  of  dififerent  sections  of  the 
mercantile  community  are  so  widely  divergent,  should  at  once 
commend  themselves  to  all  parties;  but  it  may  be  reasonably 
anticipated  that  the  work  of  the  Conference  will  at  least  prove  the 
basis  of  a  final  settlement  of  several  very  difficult  questions. 

Important  resolutions  were  also  passed  by  the  Conference  with 
regard  to  the  constitution  of  Boards  for  the  investigation  of  mari- 
time casualties,  and  to  the  reciprocal  communication,  by  the 
authorities  of  the  different  maritime  States,  of  the  valuable  infor- 
mation often  obtained  in  the  course  of  such  investigations  as  to 
the  causes  of  accidents  at  sea.  The  discussions  on  these  ques- 
tions, and  on  the  maintenance  of  sea  lights  along  those  marine 
highways  of  the  world's  commerce,  which  are  bordered  by  coun- 
tries whose  inhabitants  are  uncivilized,  or  imperfectly  civilized, 
claim  the  attention  of  all  who  are  interested  in  the  preservation 
of  life  and  property  at  sea. 

On  other  subjects  of  great  interest  to  the  mercantile  com- 
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munity  in  particular,  and  to  society  at  large,  such  as  international 
copyright,  the  execution  of  foreign  judgments,  evidence  for  foreign 
tribunals,  foreign  marriage  laws,  and  the  treatment  of  absconding 
bankrupts,  papers  were  presented  which  the  Conference  had  not 
time  fully  to  discuss:  an  interesting  discussion,  however,  took 
place  on  the  subject  of  Treaties  of  Guaranty. 

The  Association  is  deeply  indebted  to  the  Senate  and  Burgo- 
masters of  Hamburg,  and  to  its  mercantile  and  legal  community 
generally,  for  the  generous  and  hospitable  reception  accorded  by 
them  to  the  members  and  delegates  present  at  the  Conference. 
It  will  ever  retain  a  grateful  remembrance  of  the  cordiality  and 
kindness  of  which  they  were  the  objects.  Special  thanks  are 
also  due  to  members  of  the  Hamburg  press  for  the  fulness  and 
accuracy  with  which  they  reported  the  proceedings. 

JOSEPH  G.  ALEXANDER, 

Sbfu  General  Secretary. 

December^  1885. 


The  Association  for  the  Reform  and  Codification  of 

the  Law  of  NcUians. 


TWELFTH    CONFERENCE.   . 


HAMBURG,  1885. 


PROCEEDINGS. 


Tuesday,  August  i8. 

On  Tuesday,  the  i8th  of  August,  1885,  the  members  of  the 
Association  assembled,  at  11  o'clock  in  the  forenoon,  in  the 
Sitzungsaal  der  Biirgerschaft,  at  the  Patriotische  Gebaude,  Ham> 
buig,  where  they  were  received  by  His  Magnificence  Dn  Weber, 
Presiding  Burgomaster  of  Hambuig,  Dr.  Petersen,  the  Second 
Burgomaster,  and  many  other  senators  and  citizens  of  the  Free 
Hanseatic  City  of  Hamburg, 

The  Presiding  Burgomaster  addressed  the  assembled  members 
in  the  following  terms : — 

"  Meine  Hsrren  1 

"  £s  gereicht  mir  zur  besonderen  Ehre  und  Freude,  zur  £r- 
ofihung  der  diesjahrigen  Conferenz  des  Vereins  ftir  die  Reform 
und  die  Codification  des  intemationalen  Rechts,  Namens  des 
Senates  der  Freien  imd  Hanse-Stadt  Hambuig — ich  darf  wohl 
sagen,  Namens  aller  Biirger  unseres  Frei-Staates — Sie  zu  be- 
griissen  und  willkommen  zu  heissen. 

*'Wir  hatten  Sie  bereits  vor  einem  Jahre  hier  erwartet,  aber 
umsonst;  es  war  die  Besorgniss,  dass  ein  unwillkommener  inter- 
nationaler  Cast,  ^er  von  Siiden  nach  Deutschland  heranriicken 
zu  woUen  schien,  hier  storend  eintreten  konne,  aber  Gottlob  sind 
wir  verschont  geblieben,  und  nach  einem  alten  Sprichwort :  '  was 
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lange  wahrt,  wird  gut,*  diirfen  wir  hier  mit  besonderer  Spannung 
jetzt  Ihren  Verhandlungen  entgegensehen,  um  eine  um  so  teifere 
Fnicht  einheimsen  zu  konnen. 

"  Meine  Herren !  Sie  sind  zum  Theil  von  ferae  iiber  Land  und 
Meer  hierhergekommen,  Sie  reprasentiren  verschiedene  Nationali- 
taten,  aber  Sie  kommen  nicht  als  Commissare  der  Regieningen 
Ihrer  Lander,  Sie  sind  an  keine  Instructionen  gebunden,  Sie 
haben  kein  Mandat  als  dasjenige,  welches  Sie  selbst  sich  gegeben 
haben,  und  zur  Sache  legitimirt  sind  Sie  durch  Ihre  anerkannt 
langjahrigen  humanitaren  Bestrebungen,  die  dahin  zielen,  durch 
einheitliche  Rechtsgrundsatze  und  durch  gleichmassige  Aus- 
bildung  der  Institutionen,  welche  den  Verkehrs  -  Beziehungen 
dienen,  ein  engeres  Band  um  die  Volker  zu  schlingen.  Je  mehr 
und  vielgestaltiger  die  Verkehrs-Beziehungen  sind,  je  leichter  der 
Verkehr  sich  vermittelt,  desto  grosser  wird  das  Bedurfhiss  der 
Annaherung  bei  den  Nationen,  und  durch  die  Annaherung  der 
Volker  zu  einander  wachst  auch  die  gegenseitige  Achtung  und 
die  Anerkennung,  und  wo  eine  solche  wechselseitige  Anerkennung 
ist,  da  ist  auch  zu  erwarten,  dass  darin  eine  gewisse  Garande  ftir 
den  ausseren  Frieden  der  civilisirten  Volker  unter  sich  liege. 
£s  ist  auch  von  hohem  Interesse,  dass  die  Staatsvertrage,  die 
geschlossen  werden,  in  stetiger  Zunahme  sind,  nicht  nur  der  Zahl 
nach,  sondern  auch  in  Bezug  auf  die  Gegenstande,  worauf  sie 
sich  erstrecken.  Die  Consular-Conventionen,  die  Freundschafts-, 
Schiffahrts-  und  Handels-Vertrage,  die  Auslieferungs-Vertrage,  die 
Literar-Gonventionen,  der  Welt -Post-Verein,  die  Telegraphen- 
Conventionen  und  viele  andere  mehr,  sie  alle  dienen  zur  Forde- 
rung  der  intemationalen  Beziehungen  zur  Sicherung  des  Handels- 
und  des  Schiffahrts-Verkehrs,  sowie  zur  Hebung  des  Unter- 
nehmungsgeisfes. 

"  Meine  Herren !  von  besonderer  Bedeutung  erachte  ich  auch 
das  Zusammentreten  jener  intemationalen  Congresse,  die  zum 
Theil  von  den  Regieningen  beschickt  werden,  die  dann  meistens 
auf  die  Losung  ganz  bestimmter  Fragen  in  Art  von  Conventionen 
abzielen,  und  diejenigen,  die  von  Privatvereinen  ausgehen,  die 
einen  weiteren   Horizont  haben  konnen,  weil  sie  in  ihrer  An- 
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regung  nicht  beschrankt  smd  Wahrend  bier  heute  der  Congress 
fiir  Reform  und  Codification  des  intemationalen  Rechts  eroffnet 
wird,  tagt  gleichzeitig  in  Berlin  der  Telegraphen-Congiess ;  der 
Herr  Prasident,  Sir  Travers  Twiss,  ist  soeben  angekommen  von 
der  Eisenbahn-Conferenz  in  Briissel ;  wir  haben  in  wenigen  Tagen 
die  ErofTnung  des  Congresses  des  Insdtuts  fiir  Volkerrechts  in 
Briissel,  also  ein  Congress,  welcher  dieselben  Ziele  erstrebt, 
die  wir  heute  anstreben.  Und  dariiber,  dass  von  verschiedenen 
Seiten  und  aus  Kreisen  auf  dieselben  Ziele  hingewirkt  wird, 
konnen  wir  uns  nur  freuen.  Wir  werden  in  der  Schweiz  in 
Kurzem  einen  intemationalen  Congress  iiber  Urheberrecht  und 
iiber  Eisenbahnrecht  haben,  und  es  wird  demnachst  in  Rom  ein 
intemationaler  Congress  iiber  das  Gefangniss-Wesen  abgehalten 
werden  u.  s.  w.  Sie  sehen,  die  Ziele  gehen  immer  weiter  und  das 
Interesse  Aller  geht  zusammen ;  ja,  wie  der  electrische  Draht  ein 
Netz  um  die  ganze  Erde  spannt,  um  den  Volkem  diesseits  und 
jenseits  der  Meere  den  steten  Gedanken  Austausch  zu  ermog- 
lichen,  so  winken  sich  auch  die  Geister  von  biiben  und  drtiber, 
damit  gemeinschafUich  gewirkt  werde  zum  immer  engeren  Zu* 
sammenschluss  der  ganzen  Menschheit. 

''  Meine  Herren,  wennSie  fOr  den  diesjahrigen  Congress  unsere 
Stadt  Hamburg  zum  Sitz  ausgewahlt  haben,  so  mag  wohl  die 
Erwagung  dabei  mit  maassgebend  gewesen  sein,  dass  unsere  Stadt 
seit  langen  Zeiten  her  dem  umfangreichsten  Weltverkehr  gedient 
hat,  und  dass  desshalb  hier  fur  Ihre  Ziele  und  fur  deren  Verwirk- 
lichung  ein  ganz  besondere  Interesse,  und  eine  warm  Sympathie 
in  weiteren  Kreisen  der  Bevolkerung  sich  zeigen  werde.  Dem  ist 
auch  in  der  That  so ! 

"  Die  Richter,  die  Rechtsanwalte,  die  Kaufleute,  Schifis-Rheder, 
Assecuradeure,  alle  haben  Ihrem  Kommen  gem  entgegengesehen, 
wir  alle  haben  ja  eine  lebhafte  Empfindung  fur  das  Bediirfhiss  der 
weiteren  Ausbildung  des  intemationalen  Rechts,  und  vomehmlich 
des  intemationalen  Privat-Rechts. 

"  Es  gelangen  an  unsere  Gerichte — die  Gerichte  erster  Instanz 
in  Handelssachen  sind  zusammengesetzt  aus  Juristen  und  Kauf- 
leuten — privatsachliche  Streitigkeiten  von  grosser  materieller  und 
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principieller  Wichtigkcit  rur  Entscheidung  iiber  Rechtsverhalt- 
nisse,  welche  contrahiit  sind  von  Personen,  die  verschiedenen 
Laadem  angehoren  und  unter  der  Hemchaft  veischiedener 
Gesetxe  leben.  Nun  entsteht  die  Fiage :  das  Gericht  welches 
Landes  ist  zustandig  fur  die  £ntscheidung«j  es  entsteht  die 
Schwierigkdt  schon  gleich  aniimgSy  die  Ladung  zur  Verhandlung 
zusustellen,  Rechtshiilfe  fiir  die  Beweisaufhahme  zu  erhalten ;  es 
fragt  sich,  das  Recht  welches  Landes  ist  maassgebend ;  und  wenn 
dann  das  zechtskrafidge  Erkenntniss  vorliegt,  so  hilft  es  sehr  oft 
der  obliegenden  Parte!  nichts,  wenn  es  ihr  nicht  gelingt,  ein 
Vermogensobject  des  Verpflichteten  im  Lande  sdbst  zu  finden 
und  darauf  einen  richterlichen  Arrest-Befehl  zu  erlangen,  damit 
er  durch  solches  Pfand  gesichert  werde.  Deshalb  ist  es  von 
Interessei  dass  nach  dem  vorliegenden  Programm  Ihrer  Con- 
ferenz  iiber  Rechtshiilfe  und  iiber  Vollstreckung  von  Urtheilen 
hier  eine  Discussion  stattfinden  solL  Ja,  das  ist  es  iiberhaupt, 
was  ich  an  Ihrem  Progtamm  besonders  hervorheben  mochte,  dass 
es  sich  nicht  vorzugsweise  auf  das  Gebiet  des  offentlichen  Rechts 
erstreckt,  auf  dessem  Gebiete  ja  allerdings  Fragen  aber  von  mehr 
ideeller  Bedeutung  im  hochsten  Maasse  interessiren,  wo  doch 
aber  in  der  Regel  die  Losung  der  Fragen  in  das  Gebiet  der 
hoheren  Politik  fallt,  oder  von  der  Machtstellung  und  Macht- 
entwicklung  der  Staaten  abhangt  Wenn  Sie  aber,  mit  richtigem 
Blick  auf  das  praktische  Verkehrsleben,  Themata  sich  ausge- 
wahlt  haben,  wie  iiber  Befrachtungsrecht,  iiber  Connossement, 
iiber  Wechselrecht,  iiber  Untersuchung  von  See-Unfallen  u.  s.  w., 
so  bin  ich  der  Ueberzeugung,  dass  Sie  nicht  nur  opfemde  An- 
regungen  geben,  sondem  dass  Sie  wirkliche  Erfolge  erzielen 
werden,  indem  Sie  praparatorisch  auch  fur  die  Legislatur  der 
Einzellander  ?nrken,  wenn  Sie — ^getragen  von  der  Macht  der 
Ueberzeugung — fiir  die  Verwirklichung  der  Ideen  in  Ihren  be- 
ziehungsweisen  Heimathlandem  wirken.  Sie  erreichen  auf  diese 
Weise  das  Eine,  was  in  dem  Titel  Ihrer  Association  gesagt  ist,  zu 
wirken  fiir  die  Reform  des  intemationalen  Rechts.  Etwas  anders 
steht  es  wohl  mit  dem  Zweiten,  was  Sie  sich  zur  Aufgabe  gestellt 
haben  :  mit  der  Codification  des  intemationalen  Rechts.    Ja,  die 
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Codification  eines  Wdtrechts,  wenti  ich  es  so  nennen  darf,  die 
mussen  wir  wohl  noch  der  femeren  Zukunft  vorbehalten ;  aber 
man  kann  sagen,  in  gewidser  Beciehung  ist  es  doch  ebe  Codifica- 
tion, wenn  dahin  gewirkt  and  das  erreicht  wird,  dass  in  einxelnen 
Landem  die  Gesetzgebung  mit  derjenigen  in  andem  lilndem  in 
den  Hauptgnindsatzpn  sich  conformirt ;  und  wenn  ferner  dahin 
gestrebt  wird,  dass  in  den  betheiligten  Kreisen  den  kaulin&n- 
nischen  Vertrags-Urkunden  dieselbe  Form  und  derselbe  Inhalt 
gegeben  werden,  2.  B.  den  Charte-Partien,  Connossementen, 
Assecuranz^Policen  und  Anderes  mehr. 

"  Maine  Herren !  Ich  wiinsche  Ihnen  fiir  Ihre  Verhandlungen 
nicht  nur  eine  lebhaite  Theilnahme,  sondem  auch  guten  £rfo)g. 
Wenn  Sie  aber  Ihre  ernste  Verhandlung  zeitweise  unterbrechen, 
so  mochte  Sie,  die  Sie  als  Gaste  nach  Hamburg  gekommen  sind, 
bitten,  dass  Sie  sich  unsere  Stadt  auch  ansehen,  und  wiinschen, 
dass  Sie  einen  freundlichen  Eindruck  von  dem  wechselvollen 
Bilde  derselben  empiangen  mochten ;  von  nnserer  Alster,  die  in 
znfnedener  Selbstgeniigsamkeit  ein  weites  landseeartiges  Becken 
bildet  bin  bis  zum  grossen  Weltstrom,  der  Elbe,  die  mit  ihrer 
£bbe  und  Fluth  ein  Gleichniss  giebt  von  dem  Import  und 
Export  Mochten  Sie  dann  die  Ansicht  gewinnen,  dass  unser 
Hamburg,  treu  seinen  alten  Traditionen,  in  immer  neuer  Frische 
veijiingend  alle  Krafte  aufwendet,  um  seinen  Beruf  zu  erfullen, 
im  Dienste  des  Wdtverkehrs  zu  stehen«  Und  wenn  Sie  in  Ihren 
Mussestunden  mit  unsem  Mitbiirgern  verkehren,  die  alien  edlen 
Zielen  des  Lebens  zugethan  sind,  so  werden  Sie  ganz  gewiss 
fiiiden,  dass  so  hochangesehene  Gaste  hier  freudig  aufgenommen 
sind,  die  in  richdger  Erkenntniss  der  Interessen-Gemeinschaft 
aller  Volker  in  selbstloser  Weise  neue  Baustatten  herbeischaffen 
woUen  zum  weiteren  Aufbau  der  iotemationalen  Rechtsordnung. 
Nun,  meine  Herren !  Willkommen  und  Gltickauf  zu  Ihrem 
Vorhaben  I " 

Sir  Travers  TwiSs,  Q.C,  D.C.L.,  F.R.S.,  as  Chairman  of  the 
Executive  Council  of  the  Association,  replied  to  Dr.  Weber  by 
expressing,  on  behalf  of  the  foreign  members  present,  their  sincere 
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thanks  for  the  cordial  welcome  and  the  kind  reception  which  the 
Senate  had  accorded  to  it  He  was  reminded  in  cotning  to 
Hamburg  of  the  great  position  which  that  city  already  held,  a 
thousand  years  ago,  as  a  member  of  the  Hanseatic  League ;  and 
how  later,  in  the  time  of  Richard  I.  of  England,  her  maritime 
wealth  enabled  her  to  place  vessels  at  that  king's  disposition  when 
setting  out  for  the  crusade.  Thus  Hamburg  and  England  had  for 
a  very  long  time  been  united  by  friendly  relations.  On  behalf  of 
the  English,  as  well  as  of  the  other  foreign  members  of  the  Associa- 
tion, he  again  offered  his  hearty  thanks  to  the  burgomasters  and 
Senate. 

Dr.  Friedrich  Sieveking,  President  of  the  Hanseatic  Court 
of  Appeal  at  Hamburg,  then  delivered  the  following  inaugural 
address  as  President  of  the  Congress  :— 

*^  Ew.  Magnificenz  bitte  ich,  mir  als  einem  der  Viceprasidenten 
des  Vereins  und  dem  zugleich  die  Ehre  zu  Theil  geworden  ist, 
den  Yorsitz  in  der  diesjahrigen  Versammlung  fuhren  zu  sollen, 
zu  gestatten,  den  verbindlichen  und  aufrichtigen  Dank  des 
Vereins  fur  die  ehrenden  und  freundlichen  Worte  auszusprechen, 
mit  welchen  Sie  im  Namen  der  hamburgischen  Regiening  den 
Verein  in  Hamburg  willkommen  geheissen  haben.  Schon  aus 
der  Aufhahme,  welche  uns  hier  zu  Theil  geworden  ist,  lasst  sich 
erkennen,  welches  Interesse  den  Zwecken,  die  wir  verfolgen,  in 
Hambuig  entgegengebracht  wird,  und  ich  bezweifele  nicht,  dass 
die  diesjahrige  12.  Conferenz  der  AssodaHan  fcr  the  Reform  and 
Codification  of  the  Law  of  Nations  einen  Schritt  vorwarts  auf  dem 
Wege  machen  wird,  welchen  wir  uns  vorgezeichnet  haben. 

"  Wie  der  Name  unseres  Vereins  schon  besagt,  ist  der  Zweck 
desselben  ein  rein  practischer.  £r  bezieht  sich  auf '  the  law  of 
Nations^  also  weist  isowohl  auf  dasjenige  Rechtsgebiet,  welches 
mit  dem  Ausdrucke  des  internationalen  Rechts  {international 
law)  bezeichnet  wird,  als  auf  dsiS  jus  gentium,  also  auf  das  Recht, 
^uo  omnes  gentes  utahtur,  auf  das  alien  Volkem  gemeinsame 
Recht.  Unser  Recht  zu  codificiren  und,  wo  es  mit  den  Verhalt- 
nissen  der  Gegenwart  nicht  im  Einklang  steht,  zu  verbessem,  ist 
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die.  Aufg^be^  welche  der  Name  des  Vereins  als  dessen  Zweck 
bezeichnet  £s  versteht  sich  von  selbst»  dass»  wenn  auch  prinzi- 
piell  kein  dem  jus  gentium  angehoriges  Rechtsgebiet  von  diesen 
Bestrebungea  ausgeschlossen  ist^  doch  diejenigen  TheSe  des 
offentlichen  und  privaten  Rechts  ganz  vorzugsweise  die  Thadg- 
keit  des  Vereins  in  Anspnich  nehmen,  welche  den  Verkehr  der 
Volker  unter  einander  und  den  Angehorigen  der  verschiedenen 
Nationen  mit  einander  betreiTen*  Auf  dem  Gebiete  des  offent- 
lichen Rechts  ist  es  vor  alien  Dingen  die  Forderung  der  Idee, 
intemationale  Streitigkeiten  durch  Internationale  Schiedsgerichte 
zur  Entscheidung  zu  bringen,  welche  der  Verein  vom  Beginne 
seiner  Thatigkeit  an  sich  hat  angelegen  sein  lassen.  Aber  wenn 
in  dieser  Hinsicht  mehr  als  eine  moralische  Einwirkung  auf  die 
offentliche  Meinung  von  den  Aeusserungen  und  Beschliissen  des 
Vereins  nicht  erwartet  werden  kann,  so  hat  derselbe  auf  dem 
Gebiete  des  Privatrechts  nicht  ohne  Erfolg  an  einer  Fortbildung 
des  jus  gmtium  in  dem  Sinne  gearbeitet,  dass  er  bemiiht  gewesen 
ist,  die  Beseitigung  von  Verschiedenheiten  herbeizufuhren,  welche 
zwischen  den  Rechten  der  civilisirten  Nationen  zum  Nachtheil 
wichtiger  Verkehrsinteressen  bestehen. 

'^  In  dieser  Hinsicht  hat  der  Verein  hauptsachlich  dem  See- 
recht  seine  Thatigkeit  zugewendet.  Eine  derartige  Bearbeitung 
und  Ausbildung  des  Seerechts  ist  nichts  Neues, — sie  ist  so  alt, 
wie  der  Seeverkehr  selbst.  Jedem,  welcher  sich  einigermassen 
mit  dem  Seerecht  beschaftigt  hat,  ist  es  bekannt,  dass  dasselbe 
Gegenstand  der  Gesetzgebung  erst  geworden  ist,  lange  nachdem 
es  sich  in  den  betreffenden  Verkehrskreisen  auf  Grund  des  all- 
gemeinen  Bediirfnisses  ausgebildet  hatte.  Nicht  auf  der  Grund- 
lage  geschriebener  Gesetze,  sondem  auf  dem  Gewohnheitsrecht, 
welches  im  Kreise  der  Interessenten  allmahlich  sich  gebildet 
hatte,  beruhte  die  Rechtsprechung  des  Seegerichts  zu  Barcelona, 
welche  ihrerseits  wieder  die  wesentliche  Grundlage  des  beriihmten 
Consulats  bildete,  eines  Werkes,  welches  in  weiten  Kreisen  als 
Rechtsquelle  von  den  Gerichten  anerkannt  worden  ist  und  auf 
die  Gesetzgebung  einen  hervorragenden  Einfluss  geiibt  hat.  Und 
da  wir  ja  auf  hansestadtischem  Boden  uns  befinden,  so  ist  es 
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vieUeicht  gestatiet,  auch  daran  zu  arinnem,  dass  es  auf  anem 
Hansetage  in  Liibeck  gewesen  ist,  wo  im  Jahre  1407  Abgesandte 
des  deutschen  Kaufmaims  zu  Brugge,  also  was  man  heutzutage 
etwa  Del^iite  einer  Handdskammer  nennen  wiirde,  den  &lass 
erner  ^ardinande*  wiinschten,  welche  die  Haveriegrosseverhalt- 
nisse  regeln  sollte.  Die  Rathsabgesandten  der  einzelnen  Hanse- 
stadte  verwiesen  die  Betheiligten  auf  den  Weg  der  Vereinbarung 
— ^wie  es  in  dem  betreffenden  Hanserecess  heisst : 

"  Item  alse  de  copman  beghert  umme  ene  reddelike  ordinancie 
to  samende  umme  dat  gud,  dat  geworpen  wert,  to  gelden  : 
dat  de  coplude  sik  des  vordregen  mit  den  schipperen, 
wenneer  se  de  schepe  winnen. 

''Die  Kaufleute,  welchen  diese  Weisung  ertheilt  war,  traten 
demzufolge  zu  einer  Art  von  Association  for  the  reform  and 
codification  of  the  low  of  Nations  zusammen  und  arbeiteten  einen 
das  ganze  Privatseerecht  regelnden  Entwurf  aus,  welcher  in 
Amsterdam  festgestellti  mit  einigen  Abanderungen  von  dem 
Briigger  Contor  angenommen  wurde,  und  zusammen  mit  den 
24  altesten  Artikeln  des  ebenfalls  auf  der  Rechtsprechung  be- 
ruhenden  und  gewohnheitsrechtlich  im  Westen  und  Norden 
Europas  recipirten  Oleron'schen  Seerechts  das  '  Waterrecht,' 
d.  h«  die  Grundlage  des  Wisby'schen  Seerechts  biUete,  welches, 
me  es  am  Schluss  seiner  ersten  Ausgabe  heisst  'de  gemeyne 
kopman  un  de  schippers  geordineret  Un  de  gemaket  hebben  to 
Wisby,  dat  sik  alle  man  hyr  na  richten  mach^.'  und  welches 
noch  bis  in  dieses  Jahrhundert  hinein,  namentlich  auch  fur  den 
Seehandel  der  Hansestadte,  von  praktischer  Wichtigkeit  gewesen 
ist 

"  Die  Gegenwart  unterscheidet  sich  nun  zwar  von  jenen  alten 
Zeiten  sehr  wesentlich  dadurch,  dass  die  Gesetzgebung  eine  weit 
fruchtbarere  geworden  ist  und  mit  ihrer  Autoritat  das  Recht 
bekleidet  hat,  welches  damals  ^der  gemeine  Kaufmann  und 
Schiffer  verordneten  und  machten.'  Aber  wie  in  alten  Zeiten 
so  hat  auch  in  unseren  Tagen  die  Gesetzgebung  mit  den  Bediirf- 
nissen  des  Verkehrs  nicht  Schritt  zu  halten  vermocht  und  wie 
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friiher,  so  bleibt  auch  jetzt  den  Kaufleuten  und  Schiffem  ein 
weites  Feld  der  eigenen  Thatigkeit  auf  dem  Gebiet  des  den 
Verkehr  beherrschenden  Rechts.  Nur  dass  jetzt  an  die  Stdle 
einzebier  Interessentenkreise  die  Volker  des  ganzen  Erdballes 
getreten  sind  Wenn  vormak  die  einzelnen  einander  benachbar- 
ten  Lander  ein  Rechtsbucb  als  Grundlage  ihrer  Rechtsprechung 
bedurften  und  dieses  ihnen  geniigte,  weil  der  Vetkehr  die 
Grenzen  der  Nachbarlander  nicht  iiberschritt,  so  empfinden  jetzt 
alle  civilisirten  Nationen  dastelbe  Bediiifniss,  Mit  Recht  ver- 
langt  die  kaufmannische  Welt  dass  es  nicht  vom  Spiel  des 
Zufalles — davon  ob  ein  Schiflf  in  diesem  Hafen  oder  in  jenen 
von  der  Ladung  sich  trennt,  ob  es  in  diesem  oder  jenem  Hafen 
nach  stattgehabter  Ansegelung  betroffen  wird,  ob  es  in  einem 
deutschen,  englischen  oder  franzosischen  Nothhafen  verkauft 
wird — ^abhange,  in  welcher  Weise  die  erheblichen  pecuni&ren 
Interessen  erledigt  werden,  welche  sich  an  die  Ereignisse  der 
Seeschiffahrt  kniipfen. 

''  Diesem  Bediirfniss  Rechnung  tragend,  hat  denn  der  Verein, 
welcher  sich  heute  hier  versammelt  hat,  u.  A.  im  Jahre  1877  in 
Antwerpen,  gerade  wie  jene  hanseatischen  Kaufleute,  eine  Anzahi 
die  Havarie  grosse  regelnden  Bestimmungen  vereinbart,  welche 
unter  lebhafter  Betheiligung  von  Juristen,  Kaufleuten,  Rhedem 
und  Assecuradeurs  der  hauptsachlichsten  handeltreibenden  Na- 
tionen in  der  Absicht  festgestellt  worden  sind,  die  Gnmdlagen 
eines  allgemeinen  Havariegrosserechts  zu  bilden,  und  welche 
sich  unter  dem  Namen  der  York  and  Antwerp  RuUs  schon  jetzt 
in  weiten  Kreisen  dadurch  Eingang  verschafTt  haben,  dass  sie 
unter  Genehmigung  der  Assecuradeurs,  von  Rhedem  und  Ver- 
schiffem  in  ihre  Chartepartien  und  Connossemente  aufgenommen 
werden  und  so  zu  bleibender  Norm  fur  ihre  Rechtsverhaltnisse 
zu  einander  gemacht  sind. 

"  Bei  dieser  Gelegenheit  mag  es  mir  gestattet  sein,  ehrend  das 
Andenken  an  zwei  Manner  hervorzuheben,  welche  leider  zu  friih 
durch  den  Tod  unserem  Verein  entrissen  worden  sind,  nachdem 
sie  sich  um  denselben  grosse  Verdienste  erworben  hatten.  Der 
Eine  bt  Lord  O'Hagan,  friiherer  Lord-Kanzler  von  Irland,  Ehren- 
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prasident  der  Association.  £r  ftihrte  bei  delh  Berathungen  in 
Antwerpen,  deren  ich  soeben  gedachte,  den  Vorsitz  und  der 
Scharfe  seines  Verstandes,  der  Gewandtheit  in  seiner  Leitung 
der  Debatte,  der  Beredsamkdt,  mit  welcher  er  for  die  grossen 
Aufgaben  der  Versammlung  eintrat,  ist  es  nicht  am  Wenigsten  zu 
danken,  dass  jene  Verhandlungen  zu  einem  allseitig  befriedi* 
genden  Abschluss  gebracht  worden  sind.  Der  Zweite  ist  Sir 
Robert  Phillimore,  fruherer  Richter  im  englischen  Admiralitats- 
Gerichtshof  und  bis  zu  seinem  in  diesem  Jahre  erfolgten  Ab- 
scheiden  Prasident  der  Association.  Seine  Bedeutung  als  Richter 
und  als  Kenner  und  Darsteller  des  Vdlkerrechts  ist  so  allgemein 
bekannt,  dass  es  nicht  meiner  Worte  bedarf,  um  ihm  auch  in 
Hamburg  Anerkennung  zu  verschaffen.  Ich  habe  nur  dadurdi, 
dass  ich  seiner  erwahnte,  den  schuldigen  Tribut  der  Hochachtung 
entrichten  woUen,  zu  welchem  auch  unser  Verein  wegen  der 
langjahrigen  eifrigen  Theilnahme,  die  er  ihm  bewiesen  hat,  ihm 
verpflichtet  ist. 

"Durch  die  ErwShnung  der  Antwerpener  Beschlusse  habe 
ich  bereits  angedeutet,  auf  welchem  Wege  der  Verein  seine 
Aufgabe  gerecht  zu  werden  sucht,  und  darf  ich  mir  in  dieser 
Beziehung  noch  einige  fur  die  richtige  Wiirdigung  seiner  Thatig- 
keit  nutzliche  Bemerkungen  erlauben. 

"  Wie  bereits  bemerkt,  bezwecken  wir  eine  Ausgleichung  und 
Fortbildung  der  Rechte  der  verschiedenen  civilisirten  Nationen 
auf  den  wichtigsten  Verkehrsgebieten  anzubahnen.  Soweit  das 
Privatrecht,  insbesondere  das  Handels-  und  Seerecht,  dabei  in 
Betracht  kjommt,  lasst  sich  Vieles  ohne  Eingreifen  der  Gesetz- 
gebung  auf  dem  Wege  der  Vertrage  erreichen.  Dieser  Weg  ist 
denn  auch.  und  zwar  mit  Erfolg,  in  Antwerpen  beschritten 
worden  und  denselben  Weg  beschreiten  wir  jetzt,  indem  wir 
durch  die  Vereinbaning  eines  Normalconnossements  die  Grund- 
lagen  fiir  ein  alien  seefahrenden  Nationen  gemeinsames  See- 
frachtrecht  zu  gewinnen  suchen.  Diese  Rticksicht  ist  auch  von 
Anbeginn  an  fiir  die  Natur  der  Verhandlungen  des  Vereins  und 
fiir  die  Eigenschaft  seiner  Mitglieder  bestimmend  gewesen.  Vor- 
wiegend   haben   sich  Kaufleute,  Rheder,  Ladungsinteressenten, 
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Veracherer,  Dispacbettre^  Seecaplane  und  von  Juristea  solche, 
welche  sich  fur  den  Seehandel  interessiren,  an  den  Verhand* 
lungen  als  Mitglieder  des  Vereins  betheiligt.  Sie  erkennen  am 
lebhaftesten  die  Nachtheile  der  Verscbiedenheiten  der  nationalen 
Gesetzgebungen,  der  Unsicherheit,  welche  aller  Legislation  xum 
Trotz  noch  immer  auf  vielen  Gebieten  des  intemationalen  Ver- 
kehrs  herrscht — ^icb  erinnere  nur  an  die  Unbestinundieit  des 
Begriffs  der  Kriegs-Contrebande,'  an  die  Unsicherheit  in  der 
g^enseitigen  Anerkennung  von  Urtheilsspriichen,  an  die  Con- 
flicte,  welche  durch  die  Verweigerung  der  Anerkennung  der 
Universalitat  von  Concursen  herbeigefiihrt  werden, — sie  emp- 
iinden  am  lebhaftesten  die  Nachtheile  der  Unvollstandigkeit 
geschriebener  Rechtsnonnen.  Eben  deshalb  sind  sie  auch  an- 
dererseits  am  Leichtesten  geneigt,  unwesentliche  Eigenthiindich- 
keiten  des  nationalen  Rechts  dem  Bediirfniss  des  intemationalen 
Verkehrs  zu  opfem  und  so  eine  Einigung  der  Nationen  herbeizu- 
flihren,  welche— ohne  ihre  Anregung — ^von  den  gesetzgebenden 
Gewalten  der  einzelnen  Volker  so  leicht  wenigstens  nicht  erzielt 
werden  witrde. 

''Nun  darf  aber  auch  freilich  nicht  ausser  Acht  gelassen 
werden,  dass  die  Ein^ung  der  Privaten  unter  einander  theils 
weit  schwacher  wirkt,  als  die  Autoritat  der  gesetzgebenden  Ge^ 
wait ;  auf  manchen  und  vielleicht  den  wichtigsten  Gebieten  ihre 
Wirkung  iiberhaupt  versagt,  wie  es  denn  z.  fi,  undenkbar  ist, 
dass  ohne  Dazwischenkunft  intemationaler  Vertrage  die  oben 
beispielsweise  erwahnten  Rechtssatze,  betreffend  die  Contrebande 
die  Anerkennung  auswartiger  Urtheile  und  auswartiger  Concurse, 
iibereinstimmend  fiir  alle  dvilisirten  Nationen  festgestdlt  werden. 

''AUein  hieraus  darf  nicht  gefolgert  werden,  dass  die  Be- 
miihungen  des  Vereins  auch  auf  solchen  Gebieten  erfolglos  sein 
miissen.  Wie  gross  das  Bediirfniss  einer  Einigung  auch  der 
gesetzgebenden  Gewalten  auf  dem  Gebiete  des  den  Verkehr 
beherrschenden  Rechts  ist,  erhellt  ja  schon  daraus,  dass  z.  B. 
die  Codificirung  eines  gemeinsamen  Handelsrechts  zur  Zeit  den 
Gegenstand  der  Berathung  von  Delegirten  der  skandinavischen 
Nationen  bildet  und  mehr  noch  daraus,  dass  die  belgische  Re^ 
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gierung  den  Gedanken  der  Vereinfoarung  dnes  intertiationalem 
Handels-  und  Seerechts  ausgesprochen  and  eine  Conferenz  zur 
Berathung  iiber  diese  Materie  eingeladen  hat,  welche  demnachst 
in  Antwerpen  zusammentreten  wird.  Und  noch  an  einem  an- 
deren  Beispiel  lasst  es  sich  zeigen,  dass  eoijus  gmtium  quod  apud 
omnes  populos  persiEque  cusfodiiur  mgem^sem  Umfange  wenigstens 
auch  auf  den  Rechtsgebieten  unentbehrlidi  ist,  auf  welchen  die 
Vereinbarung  von  Rechtsnonxien  durch  Private  nicht  ausreicht. 
Ich  habe  den  Congostaat  im  Auge,  eine  der  merkwnrdigsten 
Staatenbildungen,  welche  sich  eben  jetzt  vor  unseren  Augen 
voUzogen  hat  £Sn  kiihner  Reisender  erofihet  der  staunenden 
Welt  ein  bis  dahin  vollig  unbekanntes  Handelsgebiet  von  einem 
Umfange  von  iiber  anderthalb  Millionen  englischer  Quadrat- 
meilen.  Unter  den  Auspiden  eines  erleuchteten  europaischen 
Monarchen  tritt  eine  Privatgesellschaft  zusammen,  die  InUr- 
natumal  AssodoHan  of  the  Congo  welche  die  SouverMnetat  ub^ 
den  grossten  Theil  jenes  Gebietes  durch  Privatvertrage  mit  den 
eingeborenen  Fiirsten  oder  Hauptlingen  erwirbt.  Ihre  Erwer- 
bung  wird  von  den  europaischen  Machten  und  den  Verdnigten 
Staaten  Nordamerika's  auf  einer  Conferenz  unter  der  Leitung 
des  grOssen  Staatsmannes,  dem  Deutschland  seine  gegenwartige 
Stellung  unter  den  Nationen  verdankt,  sanktionirt,  ihre  Flagge 
als  die  einer  befreundeten  Regierung  anerkannt  und  aus  der 
IntemaHonal  Association  of  the  Congo  wird  der  frde  Congostaat, 
welcher  in  gewissem  Sinne  als  ein  intemationaler  Staat  bezeichnet 
werden  kann.  Denn  freier  Handel  ist  innerhalb  desselben  alien 
Nationen  gewahrleistet,  eine  intemationale  Commission  ordnet 
die  SchifTfahrt,  die  Strompolizei,  das  Lootsen*,  das  Quarantaine* 
wesen.  Und  wie  auch  immer  die  Gesetze  dieses  jiingsten  Staates 
werden  geordnet  werden,  so  ist  so  viel  klar,  dass  der  Verkehr 
von  Angehorigen  aller  civilisirten  Nationen,  welche  sich  auf 
diesem  Staatsgebiet  zusammenfinden  werden,  die  Einfuhmng 
von.  Gesetzen  erforderlich  machen  wird,  welche  die  Anschau- 
ungen  der  verschiedensten  nationalen  Gesetzgebungen  in  sich 
vercinigen,  sie  mit  "einander  ausgleichen,  oder  zwischen  ihnen 
vermitteln  und  so  ein  Recht  bilden,  welches — auf  keiner  parti- 
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kulaten,  nationalen  Entwickeltmg  beniheiul*-4ii  gewissem  Sinne 
^xdljus  gaUium  genannt  zu  werden  verdienen  wird. 

''Wir  sehen  also^  dass  durch  die  Bedurfnisse  des  Verkehrs 
die  Regierungen  zu  einem  einmuthigen  Handeln  auf  dem  Gebiete 
auch  des  Rechts  veranlasst  werden.  Und  wenn  friiher  jede 
Regierong  eifersuchtig  auf  die  Befaauptung  ihrer  Jurisdiction 
und  der  Reehtsentwickelung  ihres  L^ndes  wachte,  so  sehen  wir 
an  die  Stelle  soldier  Absonderung  die  Geneigtheit  treten,  Im 
Weg0  intemationaler  Vereinbarung  das  Recht  fur  alle  Volker 
gleichmassig  zu  gestalten* 

''  Bei  solcher  Sachlage  darf  mit  Recht  behauptet  werden,  dass 
auch  die  Berathungen  imd  Beschlussfassungen  Privater  iiber 
Gegenstande,  welche  dem  Verkehisrecht  angehoren  nicht  ohne 
Einfluss  bleiben  werden,  sdbst  wenn  sie  nur  zum  Ausdruck 
bringen,  was  nach  der  Meinung  der  an  dem  Verkehrsleben 
Betheiligten  als  fur  deren  rechtliche  Beziehungen  zu  einander 
lorderlich  anzusehen  sei« 

''Von  diesen  Gedanken  ausgehend,  hat  der  Verein  bisber 
•seine  Thatigkeit  geiibt  Und  auch  auf  der  heute  erofineten 
Conferenz  wird  eine  fur  den  intemationalen  Verkehr  itberaus 
wichtige  Frage  den  Hauptgegenstand  der  Verhandlung  bilden. 

''  Die  Vereinbarung  von  Normen  fur  den  in  Seeconnosse- 
menten  zum  Ausdruck  gelangenden  Frachtcontrakt  hat  seit  der 
Berathung  iiber  diesen  Gegenstand  auf  der  Versammlung  in 
Sheffield  im  Jahre  1865  eine  erhohte.  Bedeutung  dadurch  ge- 
wonnen,  dass  mit  der  Zunahme  des  DampfschifiTahrtsverkehrs 
die  grossen  Dan^p&chiff-Rhedipieien  ^tisch  ein  Monopol  er- 
worben  haben^  welches  in  mancher  Beziehung  dem  der  Eisen- 
bahnen  analog  ist  Wahrend  aber,  wenigstens  in  Deutschland, 
die  Gesetzgebung  durch  die  Aufstellung  gewisser  Nonnativvor- 
schriften  die  Eisenbahnen  an  die  Ausbeutung  dieses  Monopols 
zum  Nachtheil  des  Publikums  hindert,  hat  ein  Gleiches  in  Bezug 
auf  Rhedereien  bisher  in  Europa  noch  nicht  stattgefunden,  so 
dass  die  Verlader  sich  factisch  gezwungen  gesehen  haben,  Be- 
dingungen  ihre  Zustimmung  zu  ertheilen,  welche  die  Verant- 
wortlichkeit  der  Rhedereien  auf  ein  Minimum  zu  beschranken 
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geeignet  sind.  Der  dadnrch  herbeigefiihrte  Rechtszustand  ver- 
letzt  ohne  Frage  die  Regeln,  wdche  das  natiirliche  Rechtsgefuhl 
erfordert  Aus  diesem  Grande  haben  sich  bereits  friihere  Ver- 
sammlungen  unseres  Vereins  eingehend  mit  dem  Versuch  be- 
schaftigt,  ein  Normalconnossement  zu  entwerfen,  welches  alien 
Anforderungen  der  Billigkeit  und  den  Interessen  des  Verkehrs 
entspricht  und  eben.dadurch  dazu  geeignet  and  ixn  Stande  ist,  die  im 
einseitigen  Interesse  der  Rhedeieieniiblich  gewoidenen  Connosse^ 
mentsclauseln  zu  verdrangen.  Begreiilich  ist  es,  dass  bei  den 
widerstrebenden  Interessen  auf  diesem  Gebiet  eine  Einigungnicht 
leicht  zu  erzielen  ist,  und  so  werden  denn  auch  die  auf  einer 
friiheren  Versammlung  des  Vereins  in  Liverpool  im  Jahre  1882 
gefassten  BeschlOsse  aufs  Neue  in  diesem  Jahre  der  Beschluss- 
fiassung  des  Vereins  unterbreitet  werden. 

''  Auch  auf  anderen  Gebieten  des  offentlichen  und  privaten 
intemationalen  Rechts  wird  die  Thatigkeit  unserer  Association 
in  diesen  Tagen  in  Ansprach  genommen  werden,  und  wenn 
auch  der  Erfolg  deiselben  niu:  ein  bescheidener  sein  sollte,  so 
glaube  ich  doch  hofien  zu  durfen,  dass  auch  die  diesjahrige 
Arbeit  des  Vereins  in  bescheidenem  Masse  dazu  beitiagen 
werde,  dass  das  grosse  Ziel  erreicht  wird,  welches  Deutschlands 
erhabener  Kaiser,  als  er  die  deutsche  Kaiserkrone  aus  der 
Hand  der  deutschen  Fiirsten  und  freien  Stadte  annahm,  als  die 
Aufgabe  seinen  Lebens  bezeichnete,-— die  Wahrung  von  Frieden 
und  Gesittung  auf  Erden." 

Appointment  of  Vue-Fresidents, 

The  President,  Dr.  Sieveking,  then  proposed,  and  Dr.  Rahusen, 
of  Amsterdam,  seconded  the  appointment  of  the  following  mem- 
bers of  the  Association  as  Vice-Presidents  of  the  Conference,  viz. : 

Consul  H.  H.  Meier,  Bremen. 

The  Hon.  Judge  Charles  H.  Peabody,  New  York. 

Sir  Travers  Twiss,  Q.C,  D.CL.,  F.R.S.,  London. 

Dr.  Ernest  Emil  Wendt,  London. 

Dr.  T.  WoLFFSON,  Hamburg. 
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Minutes  of  last  Conference, 

The  minutes  of  the  last  day  of  the  Milan  Conference  were 
presented  by  the  Honorary  General  Secretary,  and  being  taken  as 
read  were  signed  by  the  President 

Report  of  the  CounciL 

The  following  report  of  the  Council  for  the  years  1884-5, 
issued  to  members  of  the  Association  in  April  1885,  was  pre« 
sented,  and  the  greater  portion  of  it  read  by  the  Honorary 
General  Secretary.* 

'^  The  Council  are  happy  to  be  able  now  to  announce  to  the 
Members  that  his  Magnificence  the  presiding  Burgomaster,  Dr. 
Weber,  on  behalf  of  the  High  Senate  of  the  Free  City  of 
Hamburg,  has  renewed  their  invitation  to  the  Association  for  the 
present  year.  It  has  accordingly  been  arranged  that  the  next 
Conference  should  assemble  at  Hamburg  from  the  i8th  to  the 
2ist  of  August  next 

**  In  inviting  the  Members  of  the  Association  to  respond  to  this 
invitation,  the  Council  think  it  proper  to  furnish  them  with  the 
following  statement  as  to  the  operations  ^f  the  Association  since 
the  Conference  held  at  Milan  in  September  1883. 

**  Resolutions  on  Slavery  and  the  Slave  "trade. 

"  Shortly  after  the  close  of  the  Conference,  in  compliance  with 
its  Resolution  (p.  117  of  the  Report),  two  copies  of  the  Resolu* 
tions  on  Slavery  and  the  Slave  Trade  (p.  115)  were  forwarded  to 
each  of  the  Foreign  Ministers  accredited  to  the  Court  of  St  James, 
together  with  a  letter  signed  by  Sir  Travers  Twiss,  Chairman  of 
the  Council,  requesting  that  one  of  these  copies  should  be  trans- 
mitted by  the  Minister  to  the  Government  which  he  represented. 
Acknowledgments  were  duly  received  from  most  of  the  Ministers 
to  whom  copies  had  been  sent,  in  addition  to  the  following  special 
observations. 

*  See  further  Report  of  the  Council  at  p.  156. 
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"Mr.  LowKLL,  the   United  States  Minister,  forwarded  the 
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following  despatch  received  by  him  from  the  Secretary  of  State. 

''Cofy. 

"'Department  of  State, 

"  *  Washington,  February  28,  1884: 
*"  James  R.  Lowell,  Esq., 

&C.  &C.        London. 

"  •  Sir, 

'^ '  The  Resolutions  in  relation  to  the  Slave  Trade,  adopted 
by  the  Conference  on  International  Law,  held  at  Milan  in  Sep- 
tember last,  and  forwarded,  at  the  instance  of  Sir  Travers  Twiss, 
with  your  No.  712,  have  been  read  with  interest 

"  *  Our  own  country,  which  for  many  years  has  set  its  disapproval 
upon  the  slave  trade  by  concluding  foreign  treaties  for  its  sup- 
pression, and  which,  by  effecting  the  immediate  emancipation 
of  four  millions  of  slaves,  and  by  constitutional  provisions  and 
Statutes  enacted  in  pursuance  thereof,  has  enforced  its  liberating 
action,  and  recorded  its  abhorrence  of  slavery  in  every  form, 
cannot  but  feel  an  interest  in  the  Resolutions  adopted  by  the  Inter- 
national Conference. 

"«I  W,  Sir, 

" « Your  obedient  servant, 

"(Signed)  *  Fredk.  T.  Frelinghuvsen.' " 

"  The  Secretary  of  the  Russian  Embassy  wrote  that  Sir  Travers 
Twiss'  letter  and  its  enclosure  having  been  duly  transmitted  to 
the  proper  quarter  by  his  Excellency  the  Russian  Ambassador,  he 
had  received  from  St  Petersburg  the  following  reply : — 

'* '  The  desiderata  with  regard  to  the  measures  to  be  adopted  for 
putting  an  end  to  the  slave  trade  which  have  been  expressed  in  the 
Resolutions  transmitted  are  entirely  at  one  with  the  principles  of 
the  law  that  is  now  in  force  in  the  Empire.  According  to  Art  1411 
of  the  statute  on  penalties,  trade  in  slaves  is  placed  on  the  same 
footing  with  piracy,  and  those  convicted  of  it  are  to  be  transported 
into  penal  servitude  for  a  period  of  ten  3rears.    The  emancipation 
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of  the  serfs  having  finally  abolished  the  only  dependent  dass, 
every  one  entering  the  Russian  territory  is  regarded  as  a  free  nun ; 
and  should  any  slave  come  to  Russia  for  the  purpose  of  freeing 
himself  from  bondage,  the  fact  of  his  being  considered  a  slave 
according  to  the  laws  of  the  state  from  which  he  comes  cannot  be 
advanced  or  acted  upon  as  a  reason  for  his  extradition.' " 

"The  Spanish  Ambassador,  the  Marquis  ds  Casa  Laiglbsia, 
enclosed  a  copy  of  the  following  paper  received  by  him  from 
Madrid,  containing  the  views  of  the  Spanish  Ministry  of  the 
Colonies  on  the  points  touched  in  the  Resolutions. 

"  Translation. 

"  '  Colonial  Office,  Madrid, 
'"'Mayiy,  1884. 

"  *  In  reply  to  the  request  made  by  your  Excellency  to  report 
upon  the  Resolutions  (which  you  forwarded  to  the  Department  in 
Royal  Order  of  15th  March  ultimo)  unanimously  adopted  by  the 
^Association  for  the  Reform  and  Codification  of  the  Law  of 
Nations,*  at  the  Conference  upon  International  Law  held  at  Milan, 
from  the  nth  to  the  14th  of  September  of  last  year,  and  to  advise 
upon  the  proper  course  to  be  taken  in  the  matter : 

**  •  This  department  has  to  inform  you  : 

'*  *  I  St.  That  the  said  Resolutions  appear  admissible. 

"  •  2nd.  That  as  regards  the  power  which  the  second  Resolution 
attributes  to  every  nation,  of  refusing  to  recognise  slavery,  equally 
as  concerns  foreigners  residing  within  its  own  territory,  as  when 
treating  of  its  own  subjects  who  decline  to  recognise  the  said  insti- 
tution of  slavery  even  within  the  territory  of  another  state ;  this 
power  must  be  understood,  with  reference  to  the  last  case,  to  be 
subject  to  the  laws  upon  the  privileges  and  duties  of  foreigners 
which  may  be  in  force  in  the  said  state. 

'''3rd.  That  although  Spanish  legislation  does  not  declare  the 
slave  trade  to  be  piracy,  yet  it  has  dictated  such  severe  measures  (the 
law  and  ordinance  of  29th  September,  1866)  as  to  have  completely 
suppressed  this  detestable  traffic,  and  to  have  prepared  the  way  for 
the  emancipation  of  slaves,  now  happily  an  accomplished  fact. 
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*'  *  Andy  4th.  That  the  third  and  fourth  Resolutions  are  in  no  way 
an  innovation  in  Spain,  whose  ancient  laws  have  always  recognised 
as  free  the  slave  who  enters  the  territory  (including  her  own)  of  a 
nation  where  slavery  does  not  exist,  or  who  seeks  refage  on  board 
a  ship  belonging  to  such  a  nation.'  " 

"  The  Ambassador  of  the  Republic  of  San  Salvador,  Senor  Jose 
Maria  Torres  Caicedo,  wrote  as  follows : — 

"*Ces  resolutions  philanthropiques  et  humanitaires  mdritent 
Tapprobation  de  tous  les  hommes  qui  aiment  le  droit  et  la  justice.' " 

''  Senor  Martinez,  the  Chilian  Ambassador,  wrote :  '  En  Chile 
serin  recibidas  con  aplausos  las  Resoluciones  de  la  Asociacion, 
porque  en  aquel  pais  la  igualdad  completa  ante  la  ley  esti  escrita 
en  la  Constitucion  i  se  practica.' 
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Resohiiions  on  Foreign  Judgments. 


"  Early  in  the  year  1884  Sir  Travers  Twiss,  as  President  of  the 
Milan  Conference,  forwarded  to  Signor  Mancini  a  copy  of  the 
resolutions  on  Foreign  Judgments  (p.  130  of  the  Milan  Conference 
Report),  and  called  his  attention  to  the  request  of  the  Conference 
(p.  133)  that  an  official  Conference  on  the  subject  should  be  con- 
vened at  the  instance  of  the  Italian  Government  Signor  Mancini 
lost  no  time  in  acceding  to  this  request,  and  proposed  to  the 
other  Powers  that  the  Conference  should  be  held  at  Rome  in  the 
autumn  of  1884,  The  British  Under-Secretary  for  Foreign 
Affairs  shortly  afterwards  stated  in  the  House  of  Commons,  in 
reply  to  a  question  put  on  behalf  of  the  Council  by  Mr.  Serjeant 
Simon,  M.P.,  that  Her  Majesty's  Government  had  acceded  to 
the  proposal.  Some  other  Governments  had  already  taken  the 
same  course,  when  the  outbreak  of  cholera  in  Italy  led  to  the  post- 
ponement of  the  Conference,  and  no  fresh  date  has  yet  been  named 
for  its  assembling.* 

*  Siaoe  the  Hamburg  Conference  the  Italian  Government  has  published  a 
Green  Book  containing  the  diplomatic  correspondence  on  this  subject. 
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^^  Change  of  Hm.  General  Secretary. 

"In  December  1884  Dr.  Charles  Stubbs,  who  had  filled  the 
post  of  Honorary  General  Secretaiy  at  and  since  the  Liverpool 
Conference  in  1883,  resigned  that  post,  and  the  Council  unani* 
mously  elected  Mr.  Joseph  G.  Alexander,  LL.B.,  who  had  pre- 
viously been  one  of  the  Honorary  International  Secretaries,  to  fill 
it  Dr.  Stubbs  continues  to  act  as  Honorary  International 
Secretary,  and  as  Secretary  of  the  Committee  on  Bills  of  Lading. 
Dr.  Stubbs  also  prepared  the  Report  of  the  Milan  Conference, 
which  was  duly  distributed  to  the  Members  of  the  Association 
in  May  last  Duplicate  copies  were  forwarded  to  the  British 
Government  and  to  the  Ministers  of  Foreign  Powers  in  London, 
in  the  same  way  as  the  Resolutions  on  Slavery  and  the  Slave 
Trade. 

"  Postponement  of  the  Hamburg  Conference, 

"As  our  Members  are  aware,  it  was  arranged  that  the  Annual 
Conference  should  be  held  last  August  at  Hamburg,  a  cordial 
invitation  having  been  received  from  the  Burgomaster  and  Senate. 
In  consequence,  however,  of  the  outbreak  of  cholera  in  Italy  and 
France,  and  of  the  quarantine  regulations  imposed  on  travellers  on 
the  frontiers  of  those  and  other  countries,  representations  were 
made  to  the  Council  from  different  quarters  that  many  Members 
would  be  prevented  from  going  to  Hamburg.  Under  these 
circumstances,  after  consultation  with  the  authorities  of  that 
city,  it  was  thought  best  to  abandon  the  idea  of  holding  the  Con- 
ference, which  was  postponed  accordingly. 

"  The  Congo  Conference  at  Berlin. 

"  On  the  opening  of  the  Congo  Conference  at  Berlin,  in  November 
last,  copies  of  the  Report  of  the  Milan  Conference  were  sent  to 
the  Minister  in  Berlin  of  each  of  the  Powers  represented.  These 
copies  were  accompanied  by  a  letter  from  the  Honorary  General 
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Secfetary  calling  attention  to  the  papers  and  discussions  on  the 
question  of  the  Congo  contained  in  the  Report,  also  to  the  debate 
and  resolutions  on  the  subject  of  Slavery  and  the  Slave  Trade. 
Courteous  replies  were  received  from  several  of  the  Ambassadors 
who  received  these  reports,  expressing  their  sense  of  the  value  of 
the  materials  thus  placed  before  them. 

'' Bills  of  Lading. 

^'  The  question  of  a  common  form  of  bills  of  lading,  so  fully  dis* 
cussed  at  Liverpool,  has  continued  to  occupy  considerable  attention 
in  the  commercial  world,  and  the  Committee  of  this  Association 
has  been  carefully  watching  for  opportunities  of  bringing  about 
a  settlement  with  regard  to  it.  Recently  the  London  Chamber 
of  Commerce  has  appointed  a  Committee  to  deal  with  the 
subject,  and  this  Committee,  in  recognition  of  the  work  already 
done  by  the  Association,  has  invited  Dr.  Wendt,  the  Chairman 
of  our  Committee,  to  join  them,  an  invitation  which  he  has 
accepted.  The  Council  hope  that  the  effotts  of  the  London 
Chamber,  together  with  similar  efforts  which  have  been  initiated 
in  the  United  States  and  in  Germany,  may  bring  the  question  to 
a  successful  issue,  and  have  expressed  to  the  Committee  of  the 
Chamber  tlieir  readiness  to  co-operate  towards  this  end. 

"  Obituary. 

*'  The  list  of  Members  deceased  since  the  last  report  of  the 
Council  is,  we  regret  to  say,  a  very  long  one,  the  Association 
having  lost  many  tried  friends  and  supporters.  In  June  1884 
the  Council  lost,  by  death  an  old  and  valued  colleague  iu  Mr.  J. 
HiNDE  Palmer,  Q.C,  M.P.,  of  London,  who  had  been  a  Member 
of  the  Executive  Council  since  the  formation  of  the  Association, 
and  was  for  many  years  rarely  absent  from  its  annual  Con- 
ferences. The  Honorary  President  of  the  Association,  Lord 
O'Hagan,  formerly  Lord  Chancellor  of  Ireland,  who  presided 
with  so  much  efficiency  at  the  Antwerp  Conference  in  1877,  and 
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at  one  of  the  sittings  of  the  Liverpool  Conference  in  1882,  died 
on  the  I  St  of  February  last  In  him  the  Association  has  lost  one  of 
its  wannest  and  most  tnfinential  supporters,  and  the  valuable 
assistance  which  he  rendered  in  the  settlement  of  the  question  of 
General  Average  at  our  Antwerp  Conference  entitles  him  to  the 
grateful  remembrance  of  the  mercantile  world.  On  the  4th  of 
February  the  Association  lost  its  President,  Sir  Robert  J.  Philli- 
MORE,  Bart,  for  many  years  Judge  of  the  High  Court  of  Admiralty 
of  England  in  London,  who  opened  the  London  Conference  in 
1879  with  an  address  of  great  interest  Two  Vice-Presidents  of 
the  Association,  Professor  Charles  Brocher,  of  Geneva,  and  the 
Hon.  J.  F.  Hargrave,  formerly  Primary  Judge  of  the  Supreme 
Court,  Sydney,  New  South  Wales ;  and  one  of  its  Honorary  Vice- 
Presidents,  the  Right  Hon.  Sir  Richard  Amphlett,  of  London, 
formerly  Lord  Justice  of  Appeal,  have  died;  also  the  follow- 
ing members :  Dr.  W.  C.  Borsius,  of  Middelburg ;  Mr.  C.  R 
Sedgwick,  of  Syracuse,  New  York ;  Mr.  Thomas  Hoyne,  of 
Chicago  j  the  Hon.  W.  H.  H^nt,  of  Washington ;  Mr.  J.  P. 
Benjamin,  Q.C,  of  London;  Dr.  H.  Prumker,  of  Berlin;  Pro- 
fessor Arntz,  of  Brussels  (a  Member  of  the  Council)  ;  M.  Plade 
Stranger,  of  Christiania;  M.  C.  N.  Stibolt,  also  of  Christiania  ; 
Sig.  Malvezzi,  of  Venice;  and  Mr.  J.  P.  C.  Winship,  of  Boston, 
U.S.A. 

"  Appaintmmis  and  Accessions, 

"  Mr.  Henry  Richard,  M.P.,  of  London,  has  been  appointed 
an  Honorary  Vice-President  of  the  Association.  Professor  Gabba, 
of  Pisa,  who,  as  well  as  Mr.  Richard,  acted  as  Vice-President 
of  the  Milan  Conference,  has  been  appointed  a  Vice-President  for 
Italy.  Dr.  T.  Barclay,  of  Paris,  one  of  the  Honorary  Inter- 
national Secretaries,  has  kindly  consented  to  act  as  local  treasurer 
in  Paris,  so  that  French  Members  may  pay  their  subscriptions  to 
him.  A  considerable  number  of  fresh  Members  have  joined  the 
Association  during  and  since  the  last  Conference. 
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^^Finafuial  Siaiemeni. 

''A  statement  of  accounts  for  the  two  yeais  ending  the  ist  of 

August  next  will  be  presented  to  the  Members  at  the  next 

Conference. 

"  Travers  Twiss, 

*'  Chairman  of  the  Executive  CautuU. 

^  Joseph  G.  Alexander, 
«  Aptil,  1885."  ^Han.  General  Secretary. 

The  Conference  then  adjourned  for  lunch. 


Afternoon  Sitting, 

The  Conference  reassembled  at  2  o'clock,  the  President  in  the 
chair. 

Regulations  for  the  Conduct  of  Business, 

The  President  called  the  attention  of  members  present  to  the 
regulations  for  the  conduct  of  business  contained  in  articles 
10  and  II  of  the  Constitution  of  the  Association. 

Correspondence. 

The  Honorary  General  Secretary  stated  that  letters  of  regret  at 
their  inability  to  attend  the  Conference  had  been  received  from 
the  following  members  and  other  bodies,  or  individuals,  whose 
attendance  had  been  invited: — ^Mr.  Henry  Richard,  M.P.9 
London ;  Mr.  Richard  Lowndes,  Liverpool ;  Mr.  Alderman  H. 
J.  Atkinson,  M.P.,  Hull ;  The  Soci^t^  de  Legislation  Compar^e, 
Paris;  M.  Axel  Winge,  Christiania;  Mr.  Cyrus  W.  Field, 
New  York ;  Dr.  Hindenburg,  Copenhagen ;  M.  Asser,  Am- 
sterdam ;  Mr.  C.  F.  Stollmeyer,  Trinidad ;  Dr.  S.  A.  Hedlund, 
Gothenburg;  the  Committee  of  Lloyds,  London;  the  Chambers 
of  Commerce  of  Leith,  Rouen,  and  New  York ;  and  the  Baltimore 
Com  and  Flour  Exchange. 
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Peace  Omference  of  Gothenburg. 

The  Honorary  General  Secretary  also  presented  the  following 
telegram  from  the  Scandinavian  Peace  Conference  which  was 
holding  its  sittings  simultaneously  at  Gothenburg,  and  was  in- 
structed on  behalf  of  the  Conference  tp  send  a  suitable  reply. 

^  Premiere  Confifrence  Scandinave  pour  paix  souhaite  succ^  \ 
vos  travaux.  M^me  but:  substitution  du  droit  &  la  force. 
Atitoris^  par  la  Conf&ence  de  Gothenboui^. 

''Fredrik  Beijer, 

"  Vice-Prfsident" 

BiUs  of  Lading. 

Dr.  K  K  Wendt,  as  Chairman  of  the  Committee  on  Bills  of 
Lading,  then  presented  the  following  report  on  the  International 
Law  of  Affreightment  and  Bills  of  Lading : — 

''Some surprise  has  been  expressed  that,  although  the  delibera- 
tions at  our  Liverpool  Congress  (1882)  resulted  in  the  adoption 
of  a  form  of  Bill  of  Lading  intended  to  be  used  by  the  mercantile 
and  ship-owning  community  of  the  world,  the  executive  council 
of  this  Association  has  deemed  it  advisable  to  re-open  this  im- 
portant subject  at  the  present  Conference.  It  therefore  devolves 
upon  me,  as  Chairman  of  the  Bill  of  Lading  and  Affreightment 
Committee,  to  explain  the  circumstances  which  have  influenced 
the  Council  m  so  deciding. 

''  It  may  be  in  the  recollection  of  the  members  of  this  Associa* 
tion  that  at  our  Milan  Conference  (1883)  Dr.  Stubbs,  as  Hon. 
Secretary  of  that  Committee,  reported  (see  p.  145  of  the  last 
Report)  that  although  the  draft  bill  of  lading  adopted  at  the 
Liverpool  Conference  had  been  most  favourably  received  in  some 
quarters,  it  had  also  met  with  considerable  opposition  in  others, 
and  that,  while  he  laid  upon  the  table  a  pamphlet  describing  the 
work  of  the  Committee  during  the  preceding  year,  he  at  the  same 
time  presented  resolutions  signed  by  the  leading  insurance  com- 
panies of  London,  and  all  the  insurance  companies  of  New 
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Zealand  and  Australia,  formally  protesting  against  the  adoption 
of  any  bill  of  lading  for  general  use  which  would  release  the  ship- 
owners from  liability  for  the  negligence  of  the  master  or  crew. 
The$e  resolutions,  which  were  practically  of  an  identical  tenor, 
concluded  with  the  statement  '  that  any  attempt  to  bring  about 
or  perpetuate  such  relief  will  meet  with  our  strenuous  opposition.' 

"  The  pamphlet  just  referred  to  contains  (at  p.  35)  the  Report 
of  the  Committee  on  Bills  of  Lading,  appointed  by  the  New 
York  Produce  Exchange,  dated  May,  1883,  in  which  the  Liverpool 
form  of  bill  of  lading  is  criticised,  and  another  form,  differing 
considerably  in  its  details,  is  proposed  in  its  stead. 

"  This  was  not  all.  Not  only  have  the  Chambers  of  Commerce 
and  the  Boards  of  Underwriters  on  the  Continent  awakened  to  the 
very  dangerous  innovations  attempted  by  the  Liverpool  Bill  of 
Lading,  but  the  Chamber  of  Commerce  of  the  State  of  New  York, 
the  National  Board  of  Marine  Underwriters  at  New  York,  and 
other  public  bodies  in  the  United  States,  have  had  their  attention 
called  to  the  subject.  Their  opinion  on  the  subject  can  best  be 
explained  by  my  quoting  the  opening  sentences  of  the  Report  of 
the  Special  Committee  on  International  Bills  of  Lading  of  the 
New  York  Chamber  of  Commerce,  dated  June  s»  1883.  These 
run  as  follows : — 


(( 


*  The  multiform  Bills  of  Lading  in  existence  (if  the  objectionable  clauses  are 
taken  collectively)  are  tantamount  to  giving  the  owner  of  merchandise  no 
obligation  on  the  part  of  the  ship  to  perform  anything^  and  risks  are  excepted 
which  are  not  recognised  as  insured  in  the  printed  forms  of  the  policies  of 
marine  insurance  companies.  Some  forms  of  bills  of  lading  are  not  so 
obnoxious  as  others,  but,  in  nearly  all,  the  risks  excepted  and  the  conditions 
imposed  are  such,  that  the  merchant,  who  thinks  he  has  insured  his  goods, 
finds,  upon  examination,  that  he  is  not  insured  against  the  exceptions  and 
conditions  of  the  bill  of  lading  he  receives. 

<MYour  Committee  find,  virtually,  that  nearly  every  line  has  promptly 
followed  the  example  of  that  one  which  first  began  the  innovation.  Like  all 
social  evils,  the  magnitude  and  heinousness  have  become  so  great,  that  some 
amelioration  must  be  granted  by  the  authors,  or  else  the  indignation  of  the 
mercantile  world  will  soon  evolve  a  worse  result  to  the  vessel  owners  than  any 
of  the  liabilities  they  thus  seek  to  avoid.  It  is  the  apprehension  of  some 
such  result  that  has  prompted  the  friends  of  the  steamship  lines  to  bring  before 
the  Conference  upon  International  Law  in  Great  Britain  this  subject,  and  a 
proposal  that  a  form  of  bill  of  lading  should  be  constructed  which  should  be 
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adapted  to  the  present  requirements  of  trade,  and  which,  while  granting  every 
fair  concession  to  shipowners,  will  serve  to  protect  the  shipper  of  cargo  from 
risks  to  which  he  should  not  be  subjected,  and  which  properly  should  be 
assumed  by  the  shipowner.' 

"  From  the  diflferent  Reports  since  published  by  this  body,  it 
appears  that  very  considerable  care  has  been  taken  in  elucidating 
the  subject  in  general,  and  the  law  as  administered  by  the  United 
States  Courts  in  particular,  and  with  respect  to  the  latter,  I  may 
be  permitted  to  quote  from  the  judgment  delivered  on  the  31st  of 
July,  1884,  by  die  Hon.  Samuel  Blatchford,  Justice  of  the 
Supreme  Court  of  the  United  States,  in  the  well-known  case  of 
the  '  Montana,*  the  following  sentence : — 

**  *  In  view  of  all  these  cases,  it  holds  that  a  carrier  having  a  regnlarly 
established  bosinesi  for  carrying  all  or  certain  articles,  and  especially  if  that 
carrier  be  a  corporation  created  for  the  purpose  of  the  carrying  trade,  and 
the  carriage  of  the  article  is  embraced  within  the  scope  of  its  chartered 
powers,  is  a  common  carrier  ;  that  a  special  contract  about  its  responsibility 
does  not  divest  it  of  that  character  ;  that  it  cannot  be  permitted  to  stipulate 
for  immunity  for  the  negligence  of  its  servants  ;  that  the  business  of  a  carrier 
is  a  public  one,  and  those  who  employ  the  carrier  have  no  real  freedom  of 
choice,  and  the  carrier  cannot  be  allowed  to  impose  conditions  adverse  to 
public  policy  and  morality ;  that  freedom  from  liability  for  losses  through 
sheer  accident  or  dangers  of  navigation,  which  no  human  skill  or  vigilance 
can  guard  against,  or  for  losses  of  money  or  valuable  articles  liable  to  be  stolen 
or  damaged,  unless  apprised  of  their  character  or  value,  or  for  like  cases,  is 
just  and  reasonable,  and  may  be  stipulated  for,  but  that  a  public  carrier  cannot 
stipulate  for  exemptions  which  are  unreasonable  and  improper,  and  which 
amount  to  an  abdication  of  the  essential  duties  of  his  employment ;  that  a 
stipulation  for  exemption  from  liability  for  negligence  is  not  just  or  reason- 
able ;  that  a  failure  to  exercise  such  care  and  diligence  as  are  due  from  the 
carrier  is  negligence,  and  that  the  carrier  remains  liable  for  the  negligence  if 
the  exemption  stipulated  for  is  unlawful.'  *' 

In  such  circumstances  no  surprise  can  be  felt  that  the  United 
States  Government  has  been  requested  to  move  its  Legislature  to 
pass  such  an  enactment  as  would,  without  the  necessity  of  going 
to  law  in  individual  cases,  protect  the  owners  of  goods  from  the 
desire  of  the  shipowner  to  avoid  his  legal  obligation.  This 
request  has  been  complied  with.  According  to  a  communication 
from  the  Secretary  of  the  Board  of  Underwriters  in  New  York  to 
the  Secretary  of  Lloyd's,  dated  the  17  th  of  February,  1885,  the 
following  Bill  to  regulate  the  forms  of  bills  of  lading,  and  the  duties 
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and  liabilities  of  shipowners  and  others,  passed  the  House  of 
Representatives  on  the  3rd  of  the  same  month,  and  is  now  only 
waiting  the  assembly  of  the  Senate  in  order  to  be  passed  there 
also,  and  become  the  actual  law  of  one  of  the  most  important 
trading  communities  of  the  world : — 

" '  An  Act  to  Regulftte  the  Fonns  of  Bills  of  Lading  and  the  Duties  and 
Liabilities  of  Shipowners  and  others : —  ^ 

'*  *  Be  it  enacted  by  the  Senate  and  Housd  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled  that  every  vessel  publicly  offered  at 
any  port  of  the  United  States  for  the  conveyance  of  goods  and  merchandise  on 
the  high  seas,  and  all  vessels  bringing  general  cargo  to  any  port  of  the  United 
States,  shall  be  liable  to  all  the  conditions  and  restrictions  of  this  Act 

" '  Section  2.  That  it  shall  not  be  lawful  for  any  such  vessel,  her  owners, 
master,  agent,  or  manager,  to  issue  any  bill  of  lading  which  does  not  deariy 
specify  the  exact  voyage  intended  to  be  made,  and  any  and  every  port  at 
which  it  is  contemplated  she  shall  touch  in  the  course  of  said  voyage ;  and 
every  departure  from  such  voyage,  save  only  when  compelled  thereto  by 
dangers  of  the  sea,  unforeseen  necessity,  vis  nutjor^  or  to  save  life  and  property 
in  distress  at  sea,  and  to  tow  uid  convey  the  same  into  the  nearest  or  most 
convenient  port  of  safety,  shall  be  deemed  a  deviation.  But  nothing  in  this 
Act  contained  shall  prevent  or  interfere  with  the  right  of  the  vessel  to  reserve 
to  herself  the  privilege  of  calling  at  or  returning  to  any  port  or  ports  named  in 
the  bill  of  lading ;  and  a  failure  to  exercise  such  privilege  shall  not  constitnte 
a  violation  of  this  Act  or  be  deemed  a  deviation. 

" '  Section  3.  That  it  shall  not  be  lawful  for  any  such  vessel,  her  owners, 
master,  agent,  or  manager,  to  insert  in  any  bill  of  lading  any  clause,  covenant, 
or  agreement  whereby  the  obligations  of  the  owners  of  said  vessel  to  properly 
equip,  man,  provision,  and  outfit  such  vessel,  and  in  every  way  and  manner 
within  their,  his,  or  her  power  to  render  said  vessel  seaworthy  and  capable  of 
performing  her  intended  voyage,  shall  in  any  wise  be  lessened,  weakened,  or 
avoided ;  and  all  provisions  and  clauses  contained  in  any  bill  of  lading  issued 
by  any  such  public  carrier  relieving  firom  liability  the  vessel,  her  owners,  or 
master  for  their  or  his  neglect,  or  for  any  improper  condition  of  the  vessel, 
shall  be  null  and  void  and  of  no  effect  in  law. 

" '  Section  4.  That  it  shall  not  be  lawful  for  any  such  public  carrier,  by  any 
clause  or  exception  in  any  contract  or  bill  of  lading,  to  be  relieved  from 
liability  for  its,  his,  her,  or  their  negligence,  fault,  or  failure  in  proper 
stowage,  custody,  and  care  of  all  lawful  merchandise  confided  to  their  charge, 
nor  for  failure  by  reason  of  negligence  to  deliver  the  same,  nor  to  provide  for 
or  adopt  any  other  or  different  transportation  than  that  agreed  on  by  the 
vessel  or  voyage  specified  by  which  the  goods  have  been  shipped,  liabUity  for 
danger  of  the  sea,  vis  major^  or  unforeseen  necessity  being  in  all  cases  under 
this  Act  excepted,  nor  to  limit  the  extent  of  their  liability  to  less  than  an 
indemnity  to  the  claimant ;  nor  shall  anything  in  this  Act  contained  be  con- 
strued as  enlarging  the  right  of  any  carrier  to  limit  his  liability  other  than  as 
now  established  by  law. 
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" '  Section  5.  That  all  goods  and  merchandise  delivered  to  and  received  by 
any  such  public  carrier  shall  be  deemed  as  shipped  subject  to  the  conditions 
of  this  Act,  and  entitled  to  a  bill  of  lading  in  accordance  therewith  ;  and  upon 
the  refusal  of  the  master  or  agent  to  issue  such  bill  of  lading  on  demand 
within  a  reasonable  period  after  shipment,  unless  such  goods  and  merchandise 
have  been  received  from  a  preceding  carrier,  and  a  bill  of  lading  in  conformity 
hereto  has  been  issued,  cleaiance  of  such  vessel  upon  which  said  goods  were 
to  be  or  were  laden  shall  be  refused  by  the  Custom  House  authorities  of  the 
port  until  such  bill  of  lading  be  granted ;  and  such  vessel  shall  be  liable  to  an 
action  in  rem  for  all  damages  and  losses  suffered  by  the  shipperB  of  goods  or 
merchandise  by  reason  of  such  refusal  or  neglect.  In  case  of  any  dispute  as  to 
whether  the  terms  of  any  bill  of  lading  disagree  with  this  Act,  and  clearance 
is  refused  or  delayed  in  consequence  thereof,  the  following  clause  may  then  be 
inserted  in  or  endorsed  on  such  bill  of  lading,  namely  : — "  It  is  hereby  declared 
that  this  bill  of  lading,  as  well  as  all  other  copies  thereof,  are  intended  to 
conform  in  all  particnlan  to  the  Act  of  Congress  of  1885  on  the  subject  of  the 
form  of  bills  of  lading ;  and  anything  herein  contained  to  the  contrary  is 
hereby  made  null  and  void."  And  thereupon  the  collector  may  deem  such 
insertion  or  endorsement  as  making  the  bill  of  lading  conform  hereto,  and 
shall  grant  the  clearance  if  the  vessel  is  otherwise  entitled  thereto. 

"  '  Section  6.  That  if  any  vessel,  her  master,  agent,  or  meager,  shall  plead, 
in  bar  or  in  defence  of  any  suit  at  law,  any  clause  or  exception  of  any  bill  of 
lading  contraiy  to  the  provisions  of  this  Act,  the  limitation  of  liability  pro- 
vided by  Section  4283  of  the  Revised  Statutes,  relating  to  shipowners,  shall 
not  be  held  to  apply  to  such  vessel,  owners,  or  either  or  any  of  them. 

*' '  Section  7.  liiat  this  Act  shall  take  effect  on  the  first  day  of  July  eighteen 
hundred  and  eighty-five. 

Passed  the  House  of  Representatives,  February  3,  1885. 

Attest,  Jno.  B.  Clark,  jun.»  Clerk." 


^  From  this  enactment  it  will  be  seen  that  the  introduction  of  an* 
international  bill  of  lading  is  possible  only  if  the  principal  objec- 
tion to  the  Liverpool  form,  f>.,  with  regard  to  the  non-liability  of 
the  shipowner  for  the  negligence  of  the  master  and  crew,  is  con- 
-ceded.  How  little  chance  there  has  hitherto  been  of  obtaining 
this  object  may  be  gathered  from  the  lively  discussions  which 
have  recently  taken  place  on  this  subject  at  the  meetings  at 
Lloyd's,  at  the  Baltic,  and  elsewhere  in  the  City  of  London,  and 
the  different  letters  which  have  appeared  in  the  public  press  since 
the  month  of  February  last 

"  I  ought  not  to  omit  to  state  that  Dr.  Joh.  Fr.  Voigt  at  Ham- 
burg, formerly  a  Judge  at  the  High  Court  of  Appeal  in  Leipzig, 
prepared  an  opinion  for  the  last  Conference  of  German  Jurists  on 
this  subject,  in  which  he  upholds  the  contention,  in  which  I  fully 
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concur,  that  it  is  not  equitable  to  concede  to  the  shipowner  the 
much  desired  non-liability  for  the  negligence  of  the  master  and 
crew. 

^*  As  it  can  hardly  be  denied  that  at  the  present  moment  the  laws 
of  the  whole  world  are  identical  on  this  subject,  the  surprise  may 
easily  be  understood,  which  was  generally  felt,  that  the  shipowners 
of  this  country  had  succeeded  in  carrying  the  Liverpool  Bill  of 
Lading. 

"  There  appears,  at  least  in  my  opinion,  to  be  no  alternative  but 
to  reconsider  the  whole  subject  In  order,  therefore,  to  facilitate 
this  course  of  proceeding,  I  would  suggest  that  a  small  committee 
of  five  gentlemen,  viz.,  one  shipowner,  one  merchant  (not  holding 
shipping  property),  one  underwriter,  one  banker,  and  one  lawyer 
should  be  elected  by  this  Conference  for  the  purpose  of  con- 
sidering the  matter  and  reporting  their  recommendations  at  their 
earliest  convenience. 

"  The  Conference  will  then  be  able  to  base  their  further  resolu- 
tions upon  what  may  be  justly  called  equitable  recommendations. 

"  I  should  further  mention  that  very  serious  objections  have  been 
raised  to  the  present  forms  of  the  bills  of  lading  in  general  It 
has  been  observed  that  it  is  not  only  inconvenient,  but  utterly 
impossible  for  any  individual,  whether  he  be  the  shipper  of  the 
goods  or  his  underwriter,  or  the  banker  with  whom  he  wants  to 
negotiate  a  loan  on  depositing  the  bill  of  lading  as  security,  to 
read  and  examine  its  omtents.  It  has  b^n  suggested  that  the 
bill  of  lading  in  its  original  short  form  should  be  restored,  and 
should  contain  simply  a  reference  to  a  code  of  Rules  of  Affreight- 
ment in  precisely  the  same  way  as  is  done  in  policies  of  insurance 
to  the  York  and  Antwerp  General  Average  Rules.  It  would  be 
the  duty  of  your  Committee  to  draw  up  such  a  code,  which  might 
be  styled  '^  International  Affreightment  and  Bills  of  Lading  Rules.*' 

"  By  adopting  this  course  the  same  object  would  be  attained  as 
the  parties  interested  now  have  in  contemplation,  namely,  the 
uniformity  of  the  conditions  under  which  bills  of  lading  are  to  be 
issued  by  the  shipowner,  received  by  the  owner  of  the  goods,  and 
dealt  with  by  him  in  his  transactions  with  his  underwriter  and 
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with  his  banker ;  while  there  would  be  the  additional  advantage 
that  it  would  be  easy  to  detect  and  correct  in  such  a  short 
document  any  misprint,  which  in  any  document  of  the  length  of 
the  Liverpool  Bill  of  Ladings  would  be  practically  impossible." 

With  regard  to  the  proposition  contained  in  the  report,  that  a 
small  committee  should  be  appointed  to  consider  and  report  on 
the  subject,  Dr.  Wendt  stated  that  having  had  the  opportunity, 
since  his  arrival  at  Hamburg,  of  conferring  with  several  members 
and  delegates,  and  finding  that  nearly  all  those  present  at  the 
Conference  were  specially  interested  in  this  question,  he  desired 
to  withdraw  the  proposal,  and  to  suggest  instead  that  the  Con- 
ference itself  proceed  at  once  with  the  discussion  of  the  subject 

The  President  observed  that  a  modification  of  the  Liverpool 
Bill  of  Lading  had  been  prepared  by  Dr.  Stubbs,  as  Secretary  of 
the  Committee,  with  a  view  of  its  forming  a  basis  for  the  dis- 
cussions of  the  Conference.  But  as  this  form  was  not  yet  in  print, 
and  could  not  be  distributed  to  the  members  of  the  Association 
until  to*morrow  morning,  he  proposed  that  for  the  present,  in 
order  to  avoid  any  loss  of  timet  the  Rules  of  Affreightment  pre- 
pared by  the  Hamburg  Chamber  of  Commerce,  which  had  already 
been  printed  for  distribution  amongst  the  members  of  the  Con- 
ference, should  be  taken  as  the  basis  of  discussion.  This  proposal 
was  adopted  by  the  Conference.  The  following  are  the  Rules 
prepared  by  the  Hamburg  Chamber  of  Commerce. 

RuUs  proposed  by  the  Hamburg  Chamber  of  Commerce  concerning 

Bills  of  Lading. 

"Rule  i. 

''  It  shall  not  be  lawful  to  insert  in  the  bill  of  lading  any  clause, 
covenant,  or  agreement,  whereby  the  obligations  of  owners,  to 
properly  equip,  man,  provision,  and  outfit  the  vessel,  and  to 
render  her  seaworthy  and  capable  of  performing  her  intended 
voyage,  or  whereby  the  liability  of  owners  for  the  faults  or 
negligence  of  their  servants  in  all  matters  relating  to  the  ordinary 
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coarse  of  the  voyage,  such  as  the  stowage  and  right  delivery  of 
the  cargo  and  other  matters  of  this  kind  shall  in  any  wise  be 
lessened,  weakened  or  avoided;  and  all  provisions  and  clauses 
to  the  contrary  shall  be  nuU  and  void  and  of  no  effect  in  law. 

"Rule  2. 

"^  Owners  to  be  exempt  from  the  perils  of  the  seas,  fire,  enemies, 
pirates,  assailing  thieves,  barratry  (but  not  common  theft),  arrest 
and  restraint  of  princes,  rulers  and  peoples ;  and  not  answerable 
for  losses  by  collisions,  stranding,  and  all  other  accidents  of 
navigation,  even  though  the  loss  from  these  may  be  attributable 
to  some  wrongful  act,  fault,  neglect,  or  error  in  judgment  of  the 
pilot,  master,  mariners,  or  other  servants  of  the  shipowner,  nor 
for  losses  through  explosion,  bursting  of  boilers,  breakage  of 
shafts,  or  any  latent  defect  in  hull  or  machinery  (not  resulting  in 
either  case  from  unseaworthiness  nor  from  want  of  due  diligence 
by  the  owner  of  the  ship  or  by  the  ship's  husband  or  manager) ; 
nor  for  decay,  putrefaction,  rust,  sweat,  change  of  character, 
drainage,  leakage,  breakage,  land  damage,  or  any  other  damage 
arising  from  the  nature  of  the  goods  shipped  or  the  insufficiency 
of  package ;  nor  for  the  obliteration  of  marks,  numbers,  addresses, 
or  descriptions  of  goods  shipped;  nor  for  any  damage  or  loss 
caused  by  the  prolongation  of  the  voyage. 

"Rule  3. 

"  Ship  to  be  at  liberty  to  call  at  any  intermediate  ports,  to  sail 
without  pilots,  to  tow  and  assist  vessels  in  distress,  and  to  deviate 
for  the  purpose  of  saving  life  or  property ;  also  with  liberty,  in  ' 
case  the  ship  shall  put  into  a  port  of  refuge  for  repairs,  to 
tranship  the  goods  to  their  destination  by  any  other  steamship ; 
and  with  liberty  to  convey  goods  in  lighters  to  and  from  the  ship 
at  shipper's  risk,  but  at  ship's  expense. 

"  Rule  4. 

"  Quality-marks,  if  any,  to  be  of  the  same  size  as  and  con- 
tiguous to  the  leading  marks;  and  if  inserted  in  the  shipping 
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notes  accepted  by  the  mate,  the  master  is  bound  to  sign  bills  of 
lading  conformable  thereto. 

"Rule  5, 

"  Ship  not  accountable  for  gold,  silver,  bullion,  specie,  docu- 
ments, jewellery,  works  of  art,  or  other  valuables,  unless  bills  of 
lading  axe  signed  therefor  with  the  value  therein  expressed  and 
a  special  agreement  is  made. 

"Rule  6. 

"  Shippers  accountable  for  any  loss  or  damage  to  ship  or  cargo 
caused  by  inflammable,  explosive,  or  dangerous  goods,  shipped 
without  full  disclosure  of  their  nature,  whether  such  shipper  shall 
have  been  aware  of  it  or  not,  and  whether  such  shipper  be  prin- 
cipal or  agent :  such  goods  may  be  thrown  overboard  or  destroyed 
by  the  master  or  owner  of  the  ship  at  any  time  without  com- 
pensation. 

"Rule  7. 

"  All  fines  or  damages  which  the  ship  or  cazgo  may  incur  or 
suffer  by  reason  of  incorrect  or  insufficient  marking  of  packages 
or  description  of  their  contents,  shall  be  paid  by  the  shipper  or 
consignee,  and  the  ship  shall  have  a  lien  on  the  goods  of  such 
shipper  or  consignee  for  the  amount  thereof. 

"  Rule  8. 

**  Goods,  delivered  to  the  ship,  whilst  on  quay  awaiting  ship- 
ment, to  be  at  shipper's  risk,  as  regards  all  the  perils  excepted  in 
these  Rules,  except  in  cases  where  such  goods  are  detained 
awaiting  shipment  for  the  convenience  of  the  shipowner. 

"Rule  9. 

"  Goods  once  shipped  cannot  be  taken  away  by  the  shipper 
except  upon  payment  of  full  freight  and  compensation  for  any 
damages  sustained  by  the  owners  through  such  taking  away. 
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"Rule  io. 

"  In  case  the  ship  shall  be  prevented  from  reaching  her  desti- 
nation by  quarantine,  blockade,  ice,  or  the  hostile  act  of  any 
power,  the  master  or  owners  may  discharge  the  goods  into  any 
depdt  or  lazaretto,  or  at  the  nearest  convenient  port ;  all  expenses 
thereby  incurred  upon  the  goods  to  be  borne  by  the  owners  or 
receivers  thereof. 

"Rule  ii. 
"  Full  freight  is  due  on  damaged  goods. 

"Rule  12. 

"  If  the  goods  be  not  taken  by  the  consignee  immediately  on 
landing,  or  within  such  further  time  as  is  provided  by  the  regu- 
lations of  the  port  of  discharge,  they  may  be  stored  or  discharged 
into  hulks  or  lighters  by  the  master  at  the  expense  and  risk  of 
their  owners ;  provided  always,  that  public  notice  is  given  of  the 
arrival  of  the  ship  and  the  commencement  of  the  discharge, 
and  that  the  same  does  not  begin  at  night  or  at  any  unreasonable 
hour. 

"Rule  13. 

"  Ship  to  have  a  lien  on  all  goods  for  payment  of  freight  and 
charges,  including  back  freight,  demurrage,  forwarding  charges, 
and  charges  for  carriage  to  port  of  shipment,  and  to  be  entitlted 
to  recover  from  the  shipper  the  difference  between  the  amount  of 
freight  stipulated  in  the  bill  of  lading  and  the  proceeds  of  the 
goods,  should  the  consignee  neglect  or  refuse  to  receive  them. 

"  Rule  14. 

"  To  the  extent  of  the  value  of  the  lien,  freight,  which  by  the 
terms  of  the  bill  of  lading  is  made  payable  by  the  consignee, 
cannot  be  demanded  from  the  shipper  after  the  master  has  parted 
with  his  lien  on  the  goods. 
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"Rule  15. 

"In  the  event  of  daims  for  short  delivery  when  the  ship 
reaches  her  destination,  the  price  to  be  the  market  price  at  the 
port  of  destination  on  the  day  of  the  ship's  entry  at  the  custom- 
house, less  all  charges  saved. 

**RULE  16. 

"  Weight,  measure,  quality,  contents,  and  value,  although  men- 
tioned in  the  bill  of  lading,  to  be  considered  as  unknown  to  the 
master,  unless  expressly  recognized  and  agreed  to  the  contrary. 

'•Rule  17. 
"  General  average  to  be  paid  according  to  York-Antwerp  rules. 

"Rule  18. 

"  Freight  to  be  paid  on  delivery  in  cash,  without  discount,  at 
the  rate  of  exchange  of  bankers'  bills  at  sight  current  on  the  day 
of  the  ship's  entry  at  the  custom-house." 

Herr^  Jacob  Ahlers,  one  of  the  delegates  of  the  Hamburg 
Chamber  of  Commerce,  explained  the  grounds  upon  which  that 
body  had  proceeded  in  framing  the  rules  now  before  the  Con- 
ference. The  Chamber  would  on  no  account  relieve  the  ship- 
owner from  responsibility  for  seaworthiness,  the  equipment  of  the 
ship,  stowage  of  the  cargo,  and  so  forth,  but  they  considered  it 
unjust  to  hold  him  responsible  for  the  ability  and  skill  of  the  crew. 
No  tradesman  dealing  on  a  large  scale  would  undertake  such 
responsibility  for  his  staff.  The  shipowner  would  certainly  do  his 
utmost  to  make  a  good  selection  as  regards  the  captain  and  the 
crew ;  he  would  have  to  see  that,  even  in  foreign  ports,  the  equip- 
ment and  stowage  are  well  done,  but,  on  the  other  hand,  it  would 
be  absolutely  impossible,  in  view  of  the  present  rapidity  of  com- 
munication, for  him  to  make  a  selection  with  regard  to  the  crew. 
He  would  cite  as  an  illustration  carriage  by  post  and  railway,  in 
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which,  although  certainly  responsibility  was  undertaken,  it  was 
only  on  payment  of  a  high  premium ;  and  under  such  conditions 
possibly  shipowners  also  might  be  induced  to  undertake  the 
liability.  The  Rules  of  the  Hamburg  Chamber  would  make  them 
responsible  for  everything  that  could  in  justice  be  required  of  him, 
but  not  for  the  acts  of  men  over  whose  action  it  was  absolutely 
impossible  for  an  owner  to  exercise  control.  When  even  the  Post 
Office  and  the  railway,  notwithstanding  their  numerous  staff,  are 
unable  to  supervise  every  action,  how  could  the  shipowner  be  in 
a  position  to  assume  the  responsibility?  He  concluded  by  recom- 
mending the  Rules  to  the  consideration  of  the  Conference. 

The  General  Secretary  then  read  the  following  extract  from  a 
letter  received  from  Mr.  Richard  Lowndes,  of  Liverpool,  who  was 
prevented  by  ill  health  from  taking  part  in  the  Conference.  The 
letter  was  dated  7th  of  August,  1885  : — 

"  With  regard  to  the  reform  of  the  law  and  practice  of  this 
country  as  to  the  Bill  of  Lading,  I  can  state  with  confidence  that 
there  is  already  a  great  change  in  the  feeling  of  the  steamship 
owning  companies  of  Liverpool  since  the  time  when  your  Asso- 
ciation met  in  Liverpool.  At  that  time  their  opposition  to  our 
proposals-— or  at  least  the  opposition  of  a  large  party  amongst 
them — ^was  the  great  difficulty  in  our  way.  Now,  I  believe — 
very  likely  to  a  great  extent  from  the  fear  of  a  still  stronger 
measure  threatened  by  Mr.  Chamberlain — ^many  of  those  steam- 
ship owners  who  were  then  most  hostile  have  come  round  to  see 
that  we  were  really  their  best  friends,  and  will  now  support  us. 
The  Committee  of  Lloyd's  also  are  taking  action  in  what  is  likely 
to  prove  the  same  direction. 

**  There  is,  however,  a  certain  pause  or  suspense,  and  we  hardly 
know  how  to  take  action  until  the  Royal  Commission  on  Shipping 
has  issued  its  Report,  and  Mr.  Chamberlain  has  brought  out  his 
promised  or  threatened  Bill.  It  would  be  truly  wise,  in  my  opinion, 
to  utilise  the  respite  thus  offered  to  the  shipowners,  by  their  volun* 
tarily  proposing  a  well-considered  reform  of  the  Bill  of  Lading. 
We  may  fairly  hope  that  the  discussion  of  the  subject  at  Hamburg 
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may  operate  as  a  stimulus  to  this,  perhaps  by  the  appointment  of 
a  fresh  Committee.  Our  Bill  of  Lading  was  certainly  too  long 
and  cumbrous,  but  the  leading  principles  of  it  have,  I  think,  met 
with  genend  acceptance." 

The  following  resolutions,  adopted  by  the  Chamber  of  Com- 
merce of  Liibeck,  were  also  presented  to  the  Conference  by  the 
delegates  of  that  Chamber,  and  distributed  to  those  present,  but 
were  not  formally  moved,  in  view  of  the  direction  taken  by  the 
discussion : — 

"  General  Law  of  Affrdghtment  and  Bills  of  Lading. 

^  I.  It  is  not  feasible  to  include  all  or  all  the  more  important 
principles  concerning  the  law  of  affireightment  within  the  space  of 
the  form  of  a  bill  of  lading,  as  the  number  of  the  provisions  which 
would  be  required  i^too  great,  and  the  length  of  the  bill  of  lading 
must  necessarily  be  limited,  in  order  to  secure  an  easy  survey  of 
its  contents. 

''  2.  The  form  of  Bill  of  Lading  hitherto  generally  used,  which 
contains  only  the  necessary  particulars  as  to  the  parties,  the 
objects  of  the  contract,  and  the  contract  itself,  together  with  the 
sundry  provisions  necessary  for  the  case  in  question,  suffices  in 
practice,  because  the  principles  which  govern  the  law  of  a£freight^ 
ment  are  fixed  by  law  or  custom,  and  are  known  to  all  parties 
concerned  so  far.as  it  is  necessary. 

"  3.  The  wish  to  abolbh  the  differences  which  now  exist  in  the 
law  of  affreightment  of  the  different  maritime  countries  can  only 
be  realized,  in  case  the  legislative  powers  or  the  governments  of 
the  maritime  countries  authorize  competent  delegates  familiar  with 
maritime  interests,  and  particularly  owners,  merchants,  under- 
writers, and  jurists,  to  deliberate  and  agree  on  the  draft  of  a  code 
of  maritime  law. 

''4.  Besides  such  international  cocTe  of  maritime  law,  it  will 
alwa3rs  be  necessaiy  to  provide  clauses  for  particular  species  of 
shipping  as  to  the  mutual  rights  and  dudes  of  the  parties  con- 
cemed,  which  clauses  in  every  case  must  be  stipulated  by  those 
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concerned  according  to  circumstances  and  equity.  These  pro- 
visioaSi  which  may  exist  at  the  side  of  the  general  law  or  alter 
the  same,  are  to  be  incorporated  in  the  Bill  of  Lading  or  to  be 
quoted  only,  in  case  their  length  should  make  that  necessary.  A 
common  form  of  Bill  of  Lading  suiting  all  purposes  cannot  be 
framed. 

"  5.  The  present  attempt  on  the  part  of  shipowners  to  render, 
by  a  common  form  of  Bill  of  Lading,  the  shipowners  in  future  no 
longer  liable  for  the  faults  of  their  servants  cannot  be  approved  of,  as 
it  would  constitute  an  anomaly  in  maritime  and  commercial  law. 

^'  The  liberty  to  call  at  any  ports  in  any  order,  to  sail  without 
pilots,  to  tow  and  assist  vessels  in  distress,  and  to  deviate  for  the 
purpose  of  saving  property,  is  not  to  be  granted  by  general  clauses 
in  a  common  form  of  Bill  of  Lading." 

The  Conference  then  proceeded  with  the  discussion  of  the 
Hamburg  Rules,  which  were  read,  one  by^ne,  by  the  General 
Secretary. 

On  Rule  i, 

Dr.  Rahusen  (Amsterdam)  objected  to  the  limitation  of  the 
owners*  liability  to  ''matters  relatuig  to  the  ordinary  course  of  the 
voyage,"  and  considered  that  the  wording  of  this  part  of  the  rule 
was  by  no  means  clear. 

Herr  Ahlbrs  defended  the  rule,  though  willing  to  have  the 
wording  modified  so  as  to  make  the  meaning  clearer. 

Consul  H.  H.  Meier  (Bremen)  preferred,  on  this  point,  the 
wording  of  the  model  Bill  of  Lading  prepared  by  the  New  York 
Produce  Exchange,  and  approved  by  the  Liverpool  Steamship 
Owners'  Association,  which  he  read.*    He  wished  to  defend  the 

*  The  following  is  the  form  of  Bill  of  Lading  referred  to : — 

New  York  Produce  Exchange  BUI  ofLatUng^  as  approved  for  adcpHon  iy  tht 

Uvei^l  Steamship  Owner/  Association, 

XUcetbetr,  in  apparent  good  order  and  condition,  by  from  to 

be  transported  by  the  good  Steamship  now  lying  in  the  Port  of 

and  bound  for  with  liberty  to  call  at  being  marked  and 
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shipowners  against  the  attacks  now  directed  against  them.  Their 
position  was  a  very  different  one  from  that  of  the  railways,  which 
were  monopolies,  but  a  shipowner  could  not  by  any  means  be 
said  to  possess  a  monopoly.    The  effect  of  imposing  liability 


numbered  as  per  margin  (weight,  quality,  contents,  and  value  unknown),  and 
to  be  delivered  in  like  good  order  and  condition  at  the  port  of  (or  ao 

near  thereto  as  she  may  safely  get)  unto  or  to  his  or  their  assigns,  he 

or  they  paying  freight  and  primage,  (if  customary)  in  cash,  without  discount, 
on  the  said  goods  on  discharge,  at  the  rate  of  with  primage  and 

charges  as  per  margin.    General  average  payable  according  to  York-Antwerp 
Rules. 

IT  IS  MUTUALLY  AGREED  that  the  Ship  shaU  have  liberty  to  sail 
without  pilots;  to  tow  and  assist  vessels  in  distress;  to  deviate  for  the 
purpose  of  saving  life  or  property;  that  the  Carrier  shall  have  liberty  to 
convey  goods  in  lighters  to  and  from  the  ship  at  the  risk  of  the  owners  of  the 
goods;  and,  in  case  the  ship  shall  put  intoli  port  of  refuge  or  be  prevented 
from  any  cause  from  proceeding  in  the  ordinary  course  of  her  voyage,  to 
tranship  the  goods  to  their  destination  by  any  other  steamship. 

IT  IS  ALSO  MUTUALLY  AGREED  that  the  Carrier  shall  not  be 
liable  for  loss  or  damage  occasioned  by  causes  beyond  his  control,  the  perils 
of  the  sea  or  other  waters ;  by  fire  from  any  cause  and  wheresoever  occurring ; 
by  barratry  of  the  master  or  crew ;  by  enemies,  pirates  or  robbers ;  by  arrest 
and  restraint  of  princes,  rulers,  or  people,  riots,  strikes,  or  stoppage  of  labour ; 
by  explosion,  bursting  of  boilers,  breakage  of  shafts,  or  any  latent  defect  in 
hull,  machinery,  or  appurtenances ;  by  collisions,  stranding,  or  other  accidents 
of  navigation,  of  whatsoever  kind  (even  when  occasioned  by  the  negligence, 
default,  or  error  in  judgment  of  the  pilot,  master,  mariners,  or  other  servants 
of  the  ship  owner,  not  resulting,  however,  in  any  case,  from  want  of  due 
diligence  by  the  owners  of  the  ship  or  any  of  them,  or  by  the  Ship's  Husband 
or  Manager) ;  nor  by  heating,  decay,  putrefaction,  rust,  sweat,  change  of 
character,  drainage,  leakage,  breakage,  or  any  loss  or  damage  arising  from 
the  nature  of  the  goods  or  the  insufficiency  of  packages ;  nor  for  land  damage ; 
nor  for  the  obliteration,  errors,  insufficiency,  or  absence  of  marks  or  numbers, 
address  or  description ;  nor  for  risk  of  craft,  hulk,  or  transhipment ;  or  any 
loss  or  damage  caused  by  the  prolongation  of  the  voyage. 

I.— IT  IS  ALSO  MUTUALLY  AGREED  that  the  Carrier  shall  not  be 
liable  for  Gold,  Silver,  Bullion,  Specie,  Documents,  Jewellery,  Pictures, 
Embroideries,  Perfumeries,  Works  of  Art,  Silks,  Furs,  China,  Porcelain, 
Watches,  or  Clocks,  in  any  respect,  or  for  Goods  of  any  description  whatever 
above  the  value  of  $20  per  cubic  foot,  and  in  no  case  is  the  Carrier  to  be 
liable  beyond  $500  per  package,  unless  bills  of  lading  are  signed  therefor, 
with  the  value  therein  expressed,  and  a  special  agreement  is  made. 

2. — ALSO,  that  Shippers  shall  be  liable  for  any  loss  or  damage  to  Ship  oT 
Cargo  caused  by  inflammable,  explosive,  or  dangerous  goods,  shipped  without 
full  disclosure  of  their  nature,  whether  such  Shipper  be  Principal  or  Agent ; 

F  2 


(    68    ) 

upon  shipowners  for  the  negligence  of  their  officers  and  crew, 
whose  conduct  whilst  at  sea  and  in  foreign  ports  it  was  impossible 
for  them  effectively  to  control,  would  be  to  render  it  impossible 
for  them  to  carry  on  their  business.    It  was  only  of  late  times 


and  such  goods  may  be  thrown  overboard  or  destroyed  at  any  time  without 
compensation. 

3. — ALSO,  that  the  Carrier  shall  have  a  lien  on  the  goods  for  all  frei^ts^ 
primages,  and  charges,  and  also  for  fines  or  damages  which  the  Ship  or  Cargo 
may  incur  or  suffer  by  reason  of  the  incorrect  or  insuffident  marking, 
numbering,  or  addressing  of  packages,  or  description  of  their  contents. 

4. — ALSO,  that  in  case  the  Ship  shall  be  prevented  from  reaching  her 
destination  by  Quarantine,  the  Carrier  may  discharge  the  goods  into  any 
Dep6t  or  Lasaretto,  and  such  discharge  shall  be  deemed  a  final  delivery  under 
this  contract,  and  all  the  expenses  thereby  incurred  on  the  goods  shall  be  a 
lien  thereon. 

5. — ALSO,  that  the  Ship  may  commence  discharge  immediately  on  arrival 
and  discharge  continuously,  the  Collector  of  the  Port  being  hereby  authorised 
to  grant  a  general  order  for  discharge  immediately  on  arrival,  and  upon 
discharge  the  goods  shall  be  at  the  risk  of  the  Consignee,  and  if  not  taken  by 
him  within  such  time  as  is  provided  by  the  r^ulations  of  the  port  of  dis* 
charge,  they  may  be  stored  by  the  Carrier  at  the  expense  and  risk  of  their 
owners. 

NoTB. — After  Clause  5  all  conditions  relating  to  delivery  at  different  ports 
(also  Ice  and  Lighterage,  Blockade  and  Special  Quarantine  Clauses,  &c),  to 
be  inserted  as  agreed  upon  by  Shippers  and  Carriers  in  various  trades. 

6. — ALSO,  Uiat  full  freight  is  payable  on  damaged  or  unsound  goods ;  but 
no  freight  is  due  on  any  increase  in  bulk  or  weight  caused  by  the  absorption 
of  water  during  the  voyage. 

7. — ALSO,  in  the  event  of  claims  for  short  delivery  when  the  ship  reaches 
her  destination,  the  price  shall  be  the  market  price  at  the  port  of  destination 
on  the  day  of  the  Ship's  entry  at  the  Custom  House,  less  all  charges  saved. 

'8. — Freight  payable  on  weight  is  to  be  paid  on  gross  weight  landed  firom 
ocean  steamship  unless  otherwise  agreed. 

9. — Parcels  for  different  consignees  collected  or  made  in  single  packages 
addressed  to  one  consignee  to  pay  full  freight  on  each  parceL 

AND  FINALLY,  in  accepting  this  Bill  of  Lading,  the  Shipper, 
Owner,  and  Consignee  of  the  goods,  and  the  holder  of  the  Bill  of  Lading,  agree 
to  be  bound  by  all  of  its  stipulations,  exceptions  and  conditions,  whether 
written  or  printed,  as  fully  as  if  they  were  all  signed  by  such  Shipper,  Owner, 
Consignee,  or  Holder. 

In  Witness  whereof,  the  Master  or  Agent  of  the  said  ship  hath 
affirmed  to  Bills  of  Lading,  all  of  this  teUor  and  date,  numbered 

consecutively,  one  of  which  being  accomplished  and  given  up  to  the  carrier^ 
the  others  to  stand  void. 

Dated  in  this  day  of  188    . 
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that  it  had  been  attempted  to  make  them  liable  in  such  cases,  and 
it  was  not  until  they  had  been  made  to  suffer  heavily,  for  acts 
which  they  were  powerless  to  prevent,  that  the  great  steamship 
companies  had  sought  to  protect  themselves  by  clauses  in  their 
Bills  of  Lading.  When,  at  the  Liverpool  Conference,  what  he 
thought  to  be  unreasonable  claims  on  the  part  of  the  ship-* 
owners  had  been  advanced  and  sanctioned  by  the  Conference,  he 
had  .protested,  feeling  sure  that  such  one-sided  decisions  would  not 
take  effect  in  practice.  Now  he  desired  to  uige  upon  the  repre- 
sentatives of  the  shippers,  in  their  turn,  the  danger  and  impolicy 
of  going  too  far  in  the  opposite  direction;  if  they  insisted  on 
doing  so,  no  mutual  understanding  would  ever  be  arrived  at. 

Consul  Annecke  (Berlin),  whilst  desirous  of  enforcing  the 
hability  of  shipowners  for  the  negligence  of  their  officers  and  crew, 
desired  to  call  the  attention  of  the  Conference  to  the  hardship 
inflicted  by  British  law  upon  foreign  shipowners,  who  were  made 
responsible  by  the  Courts  of  Great  Britain  beyond  the  value  of 
their  ship  to  the  limit  of  8/.  per  ton,  contrary  to  the  principles  of 
law  accepted  in  all  the  continental  countries.  He  had  prepared 
the  following  resolutions,  which  he  submitted  for  the  consideration 
of  the  Conference : — 

"  That  the  Association  should — 
"a.  Endeavour  that,  as  in 
most  other  maritime  States,  so 
also  in  Great  Britain,  in  case 
of  the  loss  or  damage  of  goods 
shipped  by  sea,  the  limitation 
of  the  shipowner*?  liability  to 
the  ship  and  freight  should  be 
laid  down  as  the  fundamental 
rule  of  law,  and 

"  d.  Forthwith,  at  the  present 
sitting,  take  into  consideration 
how  far  the  liability  of  the  ship- 


*^  Die  Association  mog( 

"a.  Dahin  wirken  dass,  wie 
in  den  meisten  anderen  See* 
handel  treibenden  Staaten  so 
kuch  in  Grossbritannien  bei 
dem  Verlust  oder  der  Bescha- 
digung  von  Frachtgiitem  die 
Beschrankung  der  Haftbarkeit 
des  Rheders  auf  Schiff  und 
Fracht  zum  Rechtsgrundsatz 
erhoben  werde,  und 

**^.  Sofort  in  der  heutigen 
Sitzung  in  Erwagung  ziehen  bis 
zu  welchem  Grade  die  gegen- 
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wartig  in  den  Conossementen  re- 
gelmassig  ausgeschlossen  Haft- 
barkeit  des  Rheders  fur  dn  Ver- 
schulden  der  Schiffsbesetzung 
wiederhergestellt  beziiglich 
erhdht  werden  konnte  falls  der 
Grundsatz,  dass  der  Rheder  nur 
mit  Schiff  und  Fracht  haftet,all- 
gemein  2ur  Geltung  gebmgte." 


owner  for  default  on  the  part 
of  the  ship's  crew,  at  present 
usually  excluded  by  bills  of 
lading,  might  be  extended,  in 
case  the  rule  that  the  ship- 
owner is  only  liable  to  the 
extent  of  the  ship  and  freight 
were  universally  recognised. 


The  President  considered  that  it  would  be  better  to  defer  the 
general  question  of  limitation  of  liability  to  a  later  stage  of  the 
discussion. 

Dr.  VoiGT  (Hamburg)  argued  against  the  right  of  shipowners 
to  exempt  themselves  from  liability  for  losses  due  to  negligence. 

Herr  Ulrich  (Berlin)  considered  the  clause  as  to  liability  for 
insufRcient  packing,  &c.,  to  be  by  no  means  clear. 

Herr  Ahlers  explained  that  it  was  not  intended  on  this  point 
to  deviate  from  the  common  law. 

After  some  further  discussion,  in  which  Dr.  Stammann  (Ham- 
burg) and  Messrs.  Moncksberg  (Hamburg)  and  Laeisz  (Ham- 
burg), Dr.  Rahusen,  and  Dr.  Wendt  took  part,  the  Conference 
unanimously  adopted  the  following  portions  of  the  first  rule : — 

**  It  shall  not  be  lawful  to  insert  in  the  bill  of  lading  any  clause, 
covenant^  or  agreement  whereby  the  obligations  of  owners  to 
properly  equip,,  man,  provision,  and  outfit  the  vessel,  and  to 
render  her  seaworthy  and  capable  of  performing  her  intended 
voyage  .  .  .  shall  in  any  wise  be  lessened,  weakened,  or  avoided  ; 
and  all  provisions  and  clauses  to  the  contrary  shall  be  null  and 
void,  and  of  no  effect  in  law." 

The  clause  after  **  voyage,"  "  or  whereby  the  liability  of  owners 
for  the  faults  or  negligence  of  their  servants  in  ....  the  right 
delivery  of  the  cargo,  and  other  matters  of  this  kind,"  was  also 
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adopted  by  a  large  majority.  The  words  "  stowage  and/' 
before  ^  right  delivery/'  were  then  adopted  by  a  unanimous  vote. 
The  remainder  of  the  rule  (consisting  of  the  words  **  all  matters 
relating  to  the  ordinary  course  of  the  voyage,  such  as "),  giving 
rise  to  great  difference  of  opinion,  was  postponed  for  further 
consideration  at  the  next  sitting.  The  Conference  then  ad- 
joumed. 

Wednesday,  Aug.  19. 

The  Conference  re-assembled  at  10  A.M.,  the  President  (Dr. 
Sieveking)  in  the  chair. 

The  draft  Bill  of  Lading  prepared  by  Dr.  Stubbs,  as  Secretary 
of  the  Bill  of  Lading  Committee,  was  now  presented,  and  copies 
distributed  to  the  members.    It  was  as  follows : — 

"  Jfoda  Bill  of  Lading. 

^  Shipped  on  board  the  ship  whereof  is  master  for  thq 

present  voyage  ,  now  lying  in  the  port  of 

and  bound  for  ,  ,  being  marked  and 

numbered  as  per  margin,  to  be  carried  and  delivered  at  the  port 
of  ,  or  so  near  thereto  as  the  ship  and  goods  can  be 

safely  brought,  unto  the  holder  of  this  bill  of  lading,  on  his  paying 
freight  for  the  said  goods  at  the  rate  of  • 

laydays  for  loading  and  discharging,  demurrage  at  the  rate  of 
per  day. 

"  Subject  to  all  the  conditions  of  the  International  Code  of 
affreightment 

^Average  according  to  the  York  and  Antwerp  Rules.  In 
witness  whereof  the  master  of  the  said  ship  has  signed  two  Bills  of 
Lading  exclusive  of  his  own  copy,  all  of  this  tenor  and  date,  one 
of  which  being  accomplished  the  others  to  stand  void. 

"  Dated  at  ,         188  . 

''Signed 

Master." 
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^^Inkmational  Code  ^  Affreigkiment. 

I. 

*'  The  shipowner  is  responsible  for  the  safety  and  right  deUveiy 
of  the  cargo  at  the  port  of  discharge,  unless  the  loss,  damage,  or 
nondelivery  is  directly  caused  by  any  of  the  following  perils : 
reasonable  wear  and  tear  of  packages  or  goods ;  leakage, 
breakage,  heat,  or  decay ;  the  Act  of  God,  the  Queen's 
enemies,  pirates  or  robbers  by  land  or  sea,  the  act,  neglect, 
or  default  of  the  master  or  crew  in  nav^ating  the  vessel ; 
and  accidents  of  the  sea. 

II. 

*'  The  shipowner  is  liable  for  all  Iqss  caused  to  the  owner  of 
the  cargo  by  any  unreasonable  delay  in  carrymg  and  delivering 
the  caigo. 

*'A11  unusual  delay  is  to  be  considered  unreasonable  unless 
caused  by : — 

"The  act  of  God,  the  Queen's  enemies,  or  pirates  or 
robbers  by  sea  or  land ; 

"The  act,  neglect,  or  default  of  the  master  or  crew  in 
navigating  the.  vessel,  accidents  of  the  sea,  restramt  of  princes, 
rulers  or  peoples ; 
detention  in  consequence  of  blockade,  quarantine,  or  ice. 

« 

IIL 

"  Full  freight  is  to  be  paid  upon  all  goods  shipped,  carried  and 
delivered  at  the  named  place  of  delivery,  or  so  near  thereto  as 
the  same  can  be  safely  brought  by  the  shipowner  exercising  all 
reasonable  efforts  and  diligence. 

''The  shipowner  shall  be  considered  to  have  fully  exercised 
such  efforts  and  diligence  when  .the  ship  has  been  brought  so  near 
the  place  of  delivery  as  she  can  come,  and  be  always  afloat  at  the 
first  flood-time  without  lightening. 
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IV. 

* 

"  Freight  shall  be  paid  upon  delivery  of  the  cargo  in  current  Aitemaisve. 
coin  of  the  place  of  delivery,  without  discount,  and  shall  be^obeiMudin 

cash  without 

calculated  at  the  same  rate  by  which  the  named  freight  in  the  Bill  <iu<»unt  at 

'  ^^  thenteot 

of  Lading  could  be  purchased  at  that  time  and  place.  Sl^lJ^mi 

"Freight  shall  be  payable  upon  the  BiU  of  Lading  quantities,  ^^Qton 
unless    either    party,  shipowner  or  consignee,  before   delivery  J^i^***" 
intimate  that  he  requires  the  cargo  to  be  weighed  or  measured  at  ^*^/' 
the  place  of  delivery.  freight  951. 

*^  In  such  case  the  owner  or  master  and  the  consignee  shall  ^dl^nxy 
join  in  appointing  one  or  more  Meters  or  Weighers,  whose  Payment  to 

be  in  francs 

decision  as  to  the  quantity  delivered  shall,  in  the  absence  of » the 

current  rate 

fraud,  be  final.     The  charge  for  such  weighing  or  measuring  shall  of  exchange 
be  borne  in  moieties  by  the  shipowner  and  the  consignee. 

"  No  freight  is  due  on  any  increase  of  bulk  or  weight  caused 
by  the  absorption  of  water  during  the  voyage. 

^'Tull  freight  is  due  upon  all  damaged  goods  delivered,  unless 
the  damage  is  caused  by  the  negligence  or  default  of  the  ship- 
owner or  his  servants. 

^'In  case  the  ship  shall  be  prevented  from  reaching  her 
destination  by  quarantine,  blockade,  ice,  or  hostile  act  of  any 
Power,  the  Master  may  discharge  the  goods  into  any  Depdt  or 
Lazaretto  at  the  nearest  available  port.  All  expenses  incurred 
thereby  upon  the  goods  shall  be  borne  by  the  shipper  and  con- 
signee, and  full  freight  shall  thereupon  be  due. 

''  Pro  rata  freight  is  payable  in  no  case,  except  by  special 
agreement 

•V. 

"  In  case  the  cargo  is  carried  to  its  destination  and  the  con- 
signee refuses  to  accept  delivery,  the  cargo  may  be  landed  by  the 
master  and  warehoused,  and  24  hours  after  written  notice  to 
such  effect  has  been  given  to  the  shipper  or  consignee,  may  be 
sold  by  the  master  or  owner  of  the  ship.  All  landing,  ware- 
housing, and  sale  charges  shall  be  payable  by  the  shipper  and 
consignee. 
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VI. 

''  All  charges  incarred  in  shippmg  cargo,  before  the  cargo  is 
placed  on  board  or  taken  to  by  the  ship's  tackle,  and  in  landing 
cargo  after  it  has  left  the  ship's  side  and  tackle,  shall  be  borne  by 
the  shipper  and  consignee  of  the  cargo. 

VII. 

''In  the  event  of  claims  for  short  delivery,  the  damages  payable 
by  the  shipowner  shall  be  the  market  price  of  similar  goods  at  the 
port  of  destmation  on  the  day  of  the  ship's  reporting  at  the 
Custom  House,  less  all  charges  saved,  if  the  ship  reaches  her 
destination ;  and  if  the  ship  does  not  reach  her  destination,  then 
the  market  price  of  the  goods  at  the  port  of  shipment,  plus  ten 
per  cent,  to  cover  prospective  profits,  and  interest  calculated  at 
five  per  cent  per  annum  on  this  gross  amount  from  the  day  of 
shipment  until  payment,  less  the  average  length  of  the  voyage. 

VIII. 

'*  The  shipowner  shall  be  liable  for  all  dues  upon  the  ship,  and 
the  shipper  and  consignee  for  all  dues  upon  the  cargo. 

"  The  shipper  and  consignee  shall  be  liable  to  pay  or  make 
good  to  the  shipowner  all  fines  and  damages  incurred  or  paid  by 
the  shipowner,  by  reason  of  incorrect  or  insufficient  marking,  or 
description  of  the  cargo,  or  otherwise  by  neglect  or  default  of 
shipper,  consignee,  or  owner  of  the  cargo. 

IX. 

''  Laydays  at  the  port  of  loading  shall  commence  on  the  day  the 
ship  is  reported  inwards  at  the  Custom  House,  if  before  midday, 
or  the  loading  commence  on  that  day,  and  on  the  following  day, 
if  after  midday,  and  the  loading  do  not  commence  on  that  day. 

*^  Laydays  or  demurrage  days  at  the  place  of  discharge  shall 
commence  on  the  day  the  ship  is  reported  inwards  at  the  Custom 
House,  if  before  midday,  or  the  unloading  commence  on  that  day, 
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and  on  the  following  day,  if  after  midday,  and  the  unloading  do 
not  commence  on  that  day, 

**  Laydays  or  days  on  demurrage  shall  continue  to  count,  up  to 
and  including  the  days  on  which  the  loading  and  dischaiging  of 
the  cargo  is  finally  concluded. 

**  The  days  both  for  laydays  and  for  demurrage  days  shall  be 
consecutive  days,  without  any  allowance  for  non-working  days^ 
unless  the  working  has  been  discontinued  solely  by  the  default  of 
the  master  or  crew  of  the  ship. 

^'A  day  for  the  purpose  of  calculating  laydays  or  days  on 
demurrage-  shall  count  from  midnight  to  midnight,  and  the  first 
and  last  days  if  part  or  broken  days  shall  count  as  whole  days. 

X. 

"The  shipowner  shall  have  a  lien  upon  the  cargo  and  the 
proceeds  thereof,  if  justifiably  sold  by  him  or  his  agents,  for  all 
freight,  demurrage,  and  other  charges  and  damages  herein  mad^ 
payable  by  the  shipper  and  consignee  of  the  cargo. 

XL 

"  In  the  course  of  the  v03rage,  the  ship  is  to  be  at  liberty  to 
call  at  any  intermediate,  but  not  other  ports,  to  sail  without  pilots, 
to  tow  and  assist  vessels  in  distress,  and  to  deviate  for  the  purpose 
of  saving  life  or  property. 

XIL 

*^  In  case  the  ship  shall  put  into  a  port  of  refuge  for  repairs,  the 
master  shall  be  at  liberty,  at  ship's  expense,  to  tranship  the  goods 
to  their  destination,  and  thereby  earn  full  freight." 

Copies  of  the  New  York  Produce  Exchange  Bill  of  Lading  (see 
note  at  p.  66)  were  also  distributed. 

The  President  stated  that  the  discussion  would  now  proceed 
upon  the  basis  of  this  form,  the  decisions  arrived  at  yesterday 
being  incorporated  in  it 
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The  fonn  of  Kll  of  Lading  having  been  adopted  without  com- 
ment, subject  to  revision,  Rule  i  of  the  draft  **  International 
Code  of  Affreightment,"  was  read 

Responsibility  far  Negligence. 

Dr.  WsNDT  proposed  that  the  words  ''the  act,  neglect,  or 
default,"  in  the  phrase  "  act,  neglect,  or  default  of  the  master  or 
crew  in  navigating  the  vessel,"  be  omitted,  and  replaced  by  the 
words  "  error  of  judgment"  Although  he  did  not  think  it  neces* 
sary  to  give  all  his  reasons  for  doing,  so,  he  might  state  that  the 
experience  he  had  gained  by  his  investigations  into  maritime 
casualties  for  many  years  past^  enabled  him  to  assure  the  Con- 
ference that  at  least  nine-tenths  of  all  such  disasters  as  strandings, 
collisions  at  sea,  and  so  forth,  were  due  to  some  neglect  or  other 
of  the  crew  which  might  be  prevented  if  due  diligence  were 
exercised.  He  therefore  thought  that  for  such  ''neglect  or 
default "  the  shipowner  ought  to  be  made  answerable,  but  not  for 
mere  "error  of  judgment," 

Herr  Ulrich  (Berlin)  seconded  this  amendment 

Dr.  Franck  (Liibeck)  was  of  opinion  that  the  words  in  the 
draft  rule,  and  those  suggested  to  be  substituted,  should  be  alike 
omitted. 

Herr  Ahlers  contended  that  it  would  be  extremely  difficult  for 
the  Courts,  in  inquiring  into  the  causes  of  an  accident,  to  dis- 
tinguish where  "error  of  judgment"  ended,  and  ** neglect  or 
default "  began.  In  cases  of  emergency  the  captain  and  steers- 
man needed  to  summon  all  their  energies ;  yet,  even  under  such 
circumstances,  they  must  depend  entirely  upon  the  reliability  of 
the  crew.  He  was  of  opinion  that  a  decision  in  the  sense  of  the 
amendment  would  be  absolutely  impossible  to  carry  out^  as  ship- 
owners would  never  accept  it  If  the  Conference  wished  to 
achieve  a  durable  work,  it  should  accept  the  clause  as  presented. 

M.  Thi^odore  Engels  (Antwerp)  also  opposed  the  amendment, 
and  considered  it  to  be  in  the  highest  degree  unreasonable. 
Being  to  a  great  extent  his  own  insurer,  he  had  the  very  strongest 


(    77    ) 

interest  in  getting  the  best  captadns  and  crew  for  his  vessels,  and 
in  managing  them  so  as  to  avoid  all  losses,  bat  the  responsibility 
proposed  to  be  cast  on  shipowners  by  the  amendment  was  one 
which  he  held  to  be  unendurable. 

Dr,  Wendt  explained  that  he  had  expressly  proposed  to 
exempt  the  owner  from  liability  for  "  errors  of  judgment,"  and 
he  considered  the  difference  between  it  and  '*  neglect  or  default " 
to  be  very  clear. 

Herr  Suckau  (Liibeck)  wished  both  expressions  to  be  omitted. 

Dr.  Rahusen  considered  that  it  would  be  by  no  means 
favourable  to  the  shipi^ng  interest,  in  those  cases  in  which  it 
came  into  competition  with  railways,  to  drive  to  such  an  extent 
the  exemption  of  shipowners  from  liability  for  the  negligence  of 
their  servants.  He  also  regretted  their  exemption  from  liability 
for  default  in  the  unloading  of  the  vessel  He  inquired  whether 
the  principles  now  to  be  laid  down  were  to  be  considered  solely 
as  clauses  suggested  for  a  model  Bill  of  Lading  which  might  be 
accepted  or  rejected,  or  whether  it  would  be  understood  that  they 
were  to  be  obligatory. 

The  President  replied  that  it  must  be  considered  that  the  rules 
on  this  question  of  liability  for  negligence  would  be  obligatory. 
The  question  as  to  liability  for  damages  in  unloading  could  be 
taken  up  later. 

Dr.  VoiGT  (Hamburg)  was  of  opinion  that  the  most  serious 
cause  of  liability  on  the  part  of  shipowners,  collision^^ught  to  be 
provided  for  by  law,  and  that  they  should  not  be  allowed  arbitrarily 
to  exclude  it  by  private  conventions.  Besides,  in  most  cases,  the 
shipowner  was  only  responsible  to  the  value  of  his  ship  and 
freight.  The  consciousness  of  irresponsibility  would  certainly 
lead  to  much  greater  negligence.  The  shipowner  would  be  able 
to  cover  his  risk  by  an  increased  freight 

Consul  Annecke  was  of  opinion  that  the  adoption  of  the 
amendment  by  itself  would  have  no  practical  effect  He  was 
commissioned  by  the  German  Handelstag  to  propose  at  this  Con- 


.? 
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ference  that  the  liability  of  the  shipowner  in  the  cases  referred  to 
in  rule  i.  should  be  confined  to  the  ship  and  freight  He  desired 
to  propose  the  resolution  to  this  effect  which  he  had  already 
presented  (see  p.  69),  and  hoped  that  the  English  representatives 
present  at  the  Conference  would  endeavour  to  obtain  the  accept- 
ance of  the  principle  by  their  own  parliament  The  liability  of 
the  shipowner  in  England  appeared  at  first  sight  to  be  similar  to 
that  of  German  law,  as  he  was  liable  for  the  value  of  the  ship  to 
the  extent  of  £S  per  registered  ton,  but  as  the  owner  was  also 
liable  by  English  law  in  case  of  the  loss  of  liis  ship  and  freight, 
English  owners  had  been  compelled  to  protect  themselves  by 
clauses  such  as  those  under  discussion,  %nd  the  general  adoption 
of  these  clauses  had  influenced  the  German  shipowners  also. 
The  German  owners  had  been  obliged  also  to  protect  themselves 
by  such  clauses,  because  the  more  extended  English  liability 
was  imposed  upon  them  when  collisions  came  to  be  judged  by 
the  English  Courts,  and  there  was  no  other  means  of  protecting 
themselves,  with  regard  to  any  of  their  own  vessels  which  might 
<:ome  into  British  waters,  bom  liability  from  accidents  caused  by 
any  other  of  their  vessels.  If  his  proposal  was  adopted,  he 
should  at  the  same  time  support  the  amendment  of  Dr.  Wendt. 

Consul  H.  H.  Meier  drew  attention  to  the  significance  of  the 
object  sought  to  be  attained,  that  of  limiting  the  right  of  free 
contract  between  the  shipowner  and  the  shipper.  It  would  in 
practice  be  impossible  for  the  owner  to  undertake  responsibility 
for  his  crew.  The  North  German  Lloyd,  for  example,  of  which 
he  was  chairman,  employed  3000  men,  and  how  was  it  possible  to 
undertake  such  a  responsibility  as  would  be  cast  upon  them  by 
this  amendment?  From  a  legal  point  of  view  it  might  sound  very 
well^  but  practically  it  was  unjust  Although  he  was  speaking 
quasi ^ro  domo,  he  must  at  the  same  time  observe  that  his  com- 
pany were  their  own  insurers  and  bore  the  entire  risk  themselves ; 
so  that  they  had  the  greatest  interest  in  making  the  most  careful 
selection  of  their  crews.  How  could  the  shipowner  in  Europe  be 
responsible  for  the  Lascars,  for  instance,  who  were  taken  on 
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board  in  the  Indian  archipelago  as  pilots  because  of  their  Ac- 
quaintance with  its  intricate  navigation?  It  was  practically 
impossible  to  discharge  such  a  responsibility ;  at  the  best  it  would 
be  an  embodiment  of  the  maxim^  Fiai  jusHtia  pereat  mundus. 
It  must  be  permitted  to  shipowners  to  exclude,  by  private  con- 
vention, such  an  obligation. 

Herr  Steinacker  (Buda-Pesth)  stated  that,  as  the  delegate  of 
the  Chamber  of  Commerce  of  Buda-Pesth,  he  looked  at  the 
question  essentially  from  the  point  of  view  of  the  shippers'  in- 
terests. In  Hungary  the  shipowning  class  was  insignificant,  so 
that  their  commerce  depended  almost  entirely  on  the  shipowners 
of  other  countries.  The  shippers  in  his  country  were  unanimous 
in  calling  for  an  increase  of  the  shipowners'  liability.  He  desired, 
in  fulfilment  of  his  commission,  to  impress  upon  the  Conference 
the  importance  of  not  allowing  the  shipowners  to  go  too  far  in 
limiting  their  liability  towards  the  shippers.  Hungary  did  not  yet 
possess  a  commercial  code,  and  the  rules  adopted  by  the  Asso- 
ciation would  therefore  be  of  great  importance  to  them. 

Herr  Ahlers  opposed  the  views  both  of  Herr  Suckau  and  of 
Coni^  Annecke.  He  considered  the  amendment  before  the 
meeting  to  be  entirely  unworkable  and  impracticable.  If  it  were 
adopted  it  would  be  impossible  to  arrive  at  any  of  the  amend- 
ments in  the  law  which  were  most  urgently  required  by  all  sea- 
faring  nations. 

Herr  Woermann  entirely  agreed  with  Consul  Meier.  If  the 
amendment  were  adopted,  shipowners  would  have  to  cover  them- 
selves by  insurance  for  the  whole  value  of  the  cargo,  which  was 
frequently  many  times  more  than  that  of  the  ship.  This  would 
impose  upon  them  an  inordinate  burden.  The  shippers  could 
insure  the  goods  much  better  than  the  shipowners.  Besides,  not 
even  the  liability  of  the  shipowners  by  English  law  would  ade- 
quately protect  the  shippers'  interests.  The  shipowner  could  only 
undertake  responsibility  for  his  crew  to  the  extent  agreed  to  by 
the  Conference  yesterday — anything  more  would  be  impractical 
and  unjust 
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Consul  Preuss  (Konigsberg),  on  behalf  of  the  Ronigsberg 
Chamber  of  Commerce,  of  which  he  was  President,  agreed  with 
Consul  Meier,  that  it  would  be  impracticable  for  the  shipowner 
to  protect  himself  by  insurance.  He  hoped  the  first  rule  would  be 
adopted  without  alteration. 

Judge  Peabody  expressed  his  regret  at  not  having  been  able  to 
follow  the  discussion  that  had  taken  place  in  German,  and  desired 
to  be  excused  if  on  that  account  he  should  unconsciously  repeat 
arguments  that  had  already  been  urged.  He  wished  to  point  out 
that  in  the  case  of  carriage  by  sea  the  shipper  was  often  in  a 
condition  to  know  very  little  of  the  qualifications  of  the  carrier, 
the  shipowner.  Although  he  might  be  acquainted,  by  reputation 
or  otherwise,  with  a  few  great  corporations  or  firms  engaged  in 
business  as  carriers,  yet  in  many  cases  great  lines  of  shipowners, 
with  whom  he  could  have  no  practical  acquaintance,  would  have 
a  practical  monopoly  of  the  business,  and  he  would  have  no 
alternative  but  to  trust  his  property  to  them,  and  the  property 
once  in  possession  of  the  carrier  was  not  only  out  of  his  control, 
but  beyond  his  knowledge,  and  where,  with  his  limited  means  of 
acquiring  knowledge,  it  would  be  out  of  his  power  to'  learn  what 
was  done  or  left  undone  in  respect  to  it;  and  this  was  the 
reason  why  the  carrier  had  been  usually  held  to  very  strict 
responsibility  in  respect  to  property  entrusted  to  him.  This  rule, 
under  the  circumstances,  would  not  seem  to  be  unjust^  or  hostile 
to  the  best  interests  of  society.  The  power  is  with  the  carrier, 
and  on  him  should  rest  the  responsibility.  Great  care  should  be 
taken  in  adopting  measures  which  would  tend  to  exempt  the 
shipowner  from  responsibility,  or  greatly  to  diminish  the  respon- 
sibility to  which  he  had  hitherto  usually  been  held.  The  goods 
might  often  be  hundreds  and  even  thousands  of  miles  from  the 
consignor,  and  in  course  of  transitusy  in  places  of  which  he  had 
no  knowledge,  and  in  the  care  and  control  of  the  servants  of 
the  carrier,  over  whose  selection  he  could  exercise  no  influence, 
and  of  whose  trustworthiness  he  could  know  nothing,  but  whose 
employment  was  by  the  shipowner,  and  whose  trustworthiness 
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should  be  known  to  him.  It  was  therefore  to  the  highest  degree 
in  the  interest  of  society  at  laige,  that  those  general  principles  of 
law  should  be  applied,  by  which  carriers  are  responsible  for  the 
due  delivery  of  goods  committed  to  their  charge,  and  the  respon* 
sibility  would  be  only  commensurate  with  the  obligation.  The 
question  where  to  fix  the  precise  line  at  which  this  responsibility 
should  end  was  a  difficult  one ;  but  in  fixing  the  line  it  should  be 
borne  in  mind  that  the  carrier  and  his  agents  are  on  the  spot^  and 
that  it  is  their  duty  and  business  to  select  the  men  who  are  to 
navigate  the  vessel  and  take  charge  of  the  property.  The  pre- 
sumption of  law  should  therefore  be  in  &vour  of  protecting  the 
helpless  against  the  powerful,  those  who  are  not  in  a  position  to 
look  after  their  own  interests  against  those  who  are,  and  we 
should  be  very  slow  to .  limit  the  carriers'  liabilities.  It  iis  a 
universal  principle  of  law,  and  is  the  law  of  nature,  that  every  man 
is  responsible  for  his  own  acts,  and  that  every  man  who  acts  by 
another,  in  effect  acts  by  himself,  is  bound  for  the  acts  of  the 
persons  he  employs — bound  for  their  diligence,  their  honesty,  and 
their  capability.  The  carrier  ought  to  be  responsible,  with  very 
few  exceptions,  for  that  which  he  undertakes  to  do  for  the 
shipper,  and  this  general  rule  was  a  very  necessary  one  for  the 
general  interests  of  commerce.  He  hoped  the  Conference  would 
not  thoughtlessly  or  lightly  do  anything  to  relax  that  respon- 
sibility. 

Dr.  Wendt,  in  reply  to  the  criticisms  of  his  amendment,  said 
that  it  was  not  with  regard  to  great  companies,  like  the  North- 
German  Lloyd's  and  the  Cunard,  that  such  a  provision  was 
necessary :  it  was  with  regard  to  the  innumerable  smaller  ship- 
owners, owning  only  two  or  three  steamers  apiece.  The  care- 
lessness with  which  these  steamers  were  sometimes  managed, 
especially  in  the  selection  of  officers  and  crew,  was  simply  in- 
describable, as  he  could  testify  from  the  experience  of  many  years 
during  which  it  had  been  his  duty  to  investigate  the  causes  of 
accidents.  In  England  this  was  encouraged  by  the  state  of  the 
law,  by  which  vessels  could  be  insured  for  far  more  than  their  real 
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value,  and  of  this  he  gave  an  illustxation  which  had  lately  occttned 
in  his  own  practice.  He  proposed  that  the  vote  should  be  taken 
on  the  general  principle  in  question,  leaving  the  precise  wording 
of  the  rules  to  be  dealt  with  by  a  Committee  to  be  subsequently 
appointed. 

Consul  Meier  entreated  the  assembly  not  to  pronounce  a  one- 
sided judgment  on  the  question :  such  a  decision  could  not 
possibly  lead  to  any  result.  He  advocated  the  adoption  of 
Rule  X  of  the  Hamburg  Chamber  of  Commerce. 

Herr  Laeisz  (Hamburg)  also  preferred  the  proposition  contained 
in  Rule  x  of  the  Hamburg  Chamber  of  Commerce.  He  pointed  out 
that  the  shipowner's  exemption  from  liability  for  unseaworthiness, 
in  cases  of  latent  defect,  where  he  had  done  all  that  was  reason- 
ably possible  to  secure  seaworthiness,  was  omitted  from  Rule  i  of 
the  form  now  under  discussion. 

The  President  said  that  the  general  principle  was  now  under 
discussion :  any  question  as  to  the  form  of  the  Rules  could  be 
discussed  afterwards. 

M.  Le  Jeune  .(Antwerp)  supported  Dr.  Wendt's  amendment 
He  pointed  out  that  there  had  long  been  a  limitation  of  the 
liability  of  carriers  by  sea  as  compared  with  carriers  by  land,  it 
having  been  recognised  by  the  legislation  of  all  countries  that  the 
former  could  not  be  held  responsible  to  the  same  extent  as  the 
latter,  on  account  of  the  greater  difficulty  they  had  in  controlling 
the  actions  of  their  servants.  But  it  was  necessary  to  distinguish 
between  the  different  degrees  of  negligence  on  the  part  of  the 
crew,  between  the  culpa  lata  and  the  culpa  levis.  For  the  former 
the  shipowner  ought  to  be  answerable,  but  it  was  reasonable  that 
he  should  be  allowed  to  contract  himself  out  of  liability  for  the 
latter.  He  accepted  the  amendment  as  a  reasonable  expression 
of  this  difference,  and  he  thought  it  would  be  unreasonable  to  go 
further  in  making  the  shipowner  liable.  He  stated  that  the  most 
recent  decisions  of  the  Tribunal  de  Commerce  at  Antwerp  had 
refused  to  recognise  the  validity  of  clauses  in  bills  of  lading  by  which 
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shipowners  had  sought  to  protect  themselves  from  responsibility 
for  the  n^ligence  of  their  servants,  on  the  ground  that  such  an 
exemption  was  contrary  to  public  policy. 

Dr.  Franck  considered  that  from  a  legal  point  of  view  "  error 
of  judgment "  was  included  in  '*  default,"  and  he  held  it  to  be 
illogical  to  attempt  to  separate  the  two.  He  repeated  his  opinion 
that  the  words  '^  act,  neglect,  or  default,''  should  be  altogether 
struck  out 

The  President  announced  that  he  proposed  b  the  first  instance 
to  put  the  question,  "  Ought  the  shipowner  to  be  allowed  to  pro- 
tect himself,  by  a  clause  in  the  bill  of  lading,  from  liability  for 
negligence  on  the  part  of  the  captain,  officers,  and  crew  ?  "  and, 
secondly,  if  this  should  be  carried  in  the  negative,  "  Ought  he  to 
be  allowed  to  protect  himself  against  errors  of  judgment  on  their 
part?"  He  at  the  same  time  repeated  that  the  vote  was  only 
taken  on  the  principle,  saha  redactume.  The  vote  on  the  first 
question  showed  a  majority  of  24  votes  to  17  in  favour  of  the 
proposition,  that  the  shipowner  be  not  allowed  to  protect  himself 
against  negligence.  The  second  question,  whether  the  ship- 
owner should  be  allowed  to  protect  himself  against  errors  of  judg- 
ment, having  then  been  put,  was  decided  in  the  affirmative  by  a 
majority  of  33  to  7. 

LimitaHan  of  Shipowner's  Ltability. 

The  resolution  proposed  by  Consul  Annecke  (see  p.  69), 
having  been  duly  seconded,  was  then  put  in  the  following  form, 
and  adopted  by  27  votes  against  7. 

"  Resolved,  that  this  Association  take  the  necessary  steps  to 
influence  the  Parliament  of  the  United  Kingdom  of  Great  Britain 
to  pass  legislation  in  conformity  with  that  of  most  of  the  sea- 
faring nations,  whereby,  in  cases  of  loss  or  damage  of  goods 
shipped  by  sea,  the  responsibility  of  the  shipowner  is  legally 
restrained  to  ship  and  freight  only." 

Rule  I  of  the  Committee's  draft  Code  of  Affreightment  was 
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then  passed,  the  words  ^^ error  of  judgment"  having  been  sub- 
stituted for  '^act,  neglect,  or  default,"  and  the  words  ''the 
Queen's,"  having  been  struck  out  before  "  enemies." 

On  Rule  2,  Herr  Ahlers  thought  it  important  that  the 
word  "  fire  "  should  be  inserted,  as  according  to  iSnglish  law,  fire 
was  not  considered  a  "  peril  of  the  sea." 

Dr.  Wendt  proposed  that  before  going  further  with  the  dis- 
cussion, the  Conference  should  appoint  a  small  Committee, 
consisting  of  the  President,  Herren  Ahlers  and  Duncrer, 
Judge  Peabody,  and  Dr.  Rahusen,  to  settle  the  wording  of 
the  rules  in  conformity  with  the  votes  already  taken,  and  to 
report  to  a  future  sitting. 

Dr.  Rahusen  suggested  that  the  report  should  be  presented 
to  the  next  Conference  of  the  Association,  in  a  year's  time,  so  as 
to  afford  opportunity  for  a  deliberate  and  careful  revision. 

Dr.  Wendt  thought  the  Committee,  if  now  appointed,  would  be 
able  to  bring  in  its  report  on  Friday. 

The  President  supported  Dr.  Wendt's  proposal. 

Herr  Laeisz  pointed  out  that  there  were  still  a  number  of  im- 
portant questions  of  principle  to  be  discussed,  as  for  instance, 
that  of  pro  rat&  freight,  and  thought  it  would  be  premature  now 
to  appoint  a  Committee  of  revision. 

Dr.  Wendt  replied  that  on  the  question  of  pro  raid  fireight,  the 
decision  of  the  Berne  Conference*  must  be  taken  as  conclusive, 
and  that  this  subject  could  not  now  be  reopened. 

Consul  Meier  supported  the  proposition  of  Dr.  Rahusen. 

M.  Engels  reminded  the  Assembly  that  at  Liverpool  it  had 
been  found  possible  to  go  through  all  the  points  one  by  one. 

*  See  note  at  p.  108. 
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Dr.  Wsndt's  proposition  was  then  put  to  the  vote  and  rejected 
by  a  large  majority. 

The  discussion  on  Rule  2  having  accordingly  been  resumed, 

Herr  Ulrich  objected  to  the  retention  of  the  word  **  ice  "  in 
the  Rule. 

Herr  Laeisz  then  proposed  that  the  discussion  on  this  subject 
be  adjourned  till  to-morrow  morning;  the  Conference  meanwhile 
proceeding  with  its  other  business,  as  the  Code  now  under  dis- 
cussion had  been  only  recently  placed  in  the  hands  of  members. 

Herr  Ahlers  asked  whether  the  Committee  had  prepared  any 
statement  of  reasons  in  support  of  the  Code ;  there  being  no  one 
present  to  state  the  reasons  on  behalf  of  the  Committee. 

Dr.  WsNDT  explained  that  the  Code  had  been  prepared,  on 
behalf  of  the  Committee,  by  its  Secretary,  Dr.  Stubbs,  who  was 
unfortunately  prevented  from  being  present 

Herr  Ahlers  then  proposed  that  the  discussion  should  proceed 
on  the  basis  of  the  Hamburg  Chamber  of  Commerce  rules. 

Consul  Meier  was  also  in  favour  of  this  course,  and  of  the 
adjournment  of  the  debate. 

It  was  accordingly  agreed  that  the  debate  should  be  adjourned, 
and  the  Conference  proceeded  to  the  consideration  of  the  subject 
of  General  Average* 

GenarU  Average, 
On  this  question  Dr.  Wendt  read  the  following  paper : 

''At  the  request  of  the  Executive  Council  of  this  Association,  I 
have  undertaken  to  inform  this  meeting  of  such  incidents  as  have 
occurred  in  England  with  regard  to  the  International  Law  of 
General  Average — ^as  embodied  in  the  York  and  Antwerp  rules — 
since  I  had  the  honour  of  bringing  the  subject  before  the  Berne 
Conference  (1880)  of  this  Association. 

''  It  was  then  my  good  fortune  to  report  that,  owing  to  a  decision 
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of  the  Judges  of  the  Queen's  Bench  Division,  confirmed  by  the 
unanimous  judgment  of  the  Lords  Justices  of  the  Court  of  Appeal, 
it  was  settled  law  in  England,  that  if  a  vessel  had  to  put  into  a 
port  of  distress  in  consequence  of  a  General  Average  Act,  all 
expenses  thereby  incurred  should  be  apportioned  upon  all  the 
interests  of  the  maritime  adventure. 

"The  language  used  in  the  judgments  upon  this  occasion 
(Attwood  v.  Scliar)  led  some  members  of  the  Average  Adjusters' 
Association  to  consider  themselves  authorized  to  apportion,  in  an 
equal  manner,  all  port  of  distress  expenses,  even  if  the  putting  in 
had  not  been  caused  by  a  General  Average  Act 

''  This  gave  rise  to  another  law  suit  {Svendsm  v.  Wallaci)^  which 
was  taken  to  the  House  of  Lords,  and  has  only  lately  been 
decided  there. 

'*  The  circumstances  of  the  case  were  that  the  Norwegian  vessel 
'  Olaf  Trygvason,'  with  a  cargo  of  rice  from  Rangoon  to  Liver- 
pool, met  with  heavy  weather,  and  sprang  a  serious  leak,  in  con- 
sequence of  which  thb  master  was  compelled,  for  the  preservation 
of  ship  and  cargo,  to  put  into  St  Louis,  Mauritius,  where  the 
vessel  had  to  be  discharged  and  the  cargo  to  be  stored,  and,  after 
the  completion  of  the  vessel's  repairs,  to  be  reshipped« 

"  Now,  according  to  the  Average  Adjustment,  which  our  firiend 
Mr.  Richard  Lowndes  issued  in  conformity  with  his  interpretation 
of  the  principles  recognized  in  Attwood  v.  Sdlar^  the  proportion 
due  from  the  owners  of  the  cargo  ex '  Olaf  Trygvason '  amounted 
to  ;£77o  2X.  4i/. ;  but,  although  the  owners  of  the  cargo— in  con- 
formity with  an  average  statement  drawn  up  by  the  well-known 
London  adjusters,  Messrs.  Wm.  Richards  &  Sons — admitted  their 
liability  to  repay  the  cargo's  proportion  of  the  expenses  of  putting 
into  port,  as  well  as  the  landing  charges  and  warehouse  rent  of 
the  cargo  at  St  Louis,  amounting  to  ;£68i  13J.  i^/.,  they  denied 
their  liability  to  contribute  to  the  expenses  of  reshipping  the 
cargo,  and  the  port  charges,  pilotage,  and  other  expenses  subse- 
quent to  its  reloading,  amounting  to  £,ZZ  19^.  lod. 

"  Under  these  circumstances  several  witnesses  were  called  at  the 
trial,  whose  evidence  was  to  the  effect  that  for  sixty  or  seventy 


(     87     ) 

years  the  practice  of  average  adjusters  had  been  in  conformity 
with  the  cargo  owners'  contention,  but  the  learned  Judge  held 
that  this  was  not  evidence  of  a  custom  of  trade  which  could  be 
left  to  the  jury,  a  decision  which  was  upheld  by  the  Divisional 
Court  in  very  elaborate  judgments  delivered  by  Mr.  Justice 
Grove  and  Mr.  Justice  Mathewtr 
"  Thereupon  a  special  case  was  agreed  upon  between  the  parties, 

and  aigued  before  Mr.  Justice  Lopes,  who  decided  that  he  was 
bound  by  the  principles  laid  down  in  the  case  of  Attwaod  v. 
SdloTy  and  concluded  his  judgment  as  follows : — 

** '  It  seems  to  me  that  the  point  relied  on  by  the  defendants,  that  the 
expenses  of  going  out  of  port  jure  not  chargeable  to  general  average,  because 
the  cargo  is  in  safety  when  the  port  is  reached,  is  unsustainable.  The  cargo 
is  in  safety  when  the  port  is  reached ;  still  it  must  be  admitted  that  the 
expenses  of  unloading  are  general  average  expenses.  Such  an  argument 
would  be  equally  cogent  whether  the  cause  of  putting  into  port  was  a  general 
or  a  particular  average  damage.  In  Atiwood  v.  SeHar,  however,  it  was  held 
that  the  expenses  of  going  out  of  port  were  general  average  expenses.  I  am 
of  opinion  that  the  plaintiffs  are  entitled  to  judgment  for  ;f  88  19/.  lo/.  with 
interest  in  the  usual  way  and  costs.  I  have  not  thought  it  necessary  to  cite 
authorities.  So  far  as  the  principle  involved  in  Attwood  v.  Sellar  is  concerned, 
the  authorities  are  most  esdiaustively  dealt  with  by  Thesiger,  L.J.,  in  his  most 
able  judgment  in  that  case  in  the  Appeal  Court  With  regard  to  the  other 
question  raised  in  this  case,  not  decided  in  Atiwood  v.  Sellar^  there  is  little 
authority  to  be  found.' 

*'  The  cargo  owners,  not  content  with  this  decision,  took  the  case 
to  the  Court  of  Appeal,  where  the  Master  of  the  Rolls  and  Lord 
Justice  Bowen  pronounced  judgment  in  their  favour ;  Lord  Justice 
Baggallay,  the  other  member  of  the  Court,  being  of  a  contrary 
opinion.  From  a  perusal  of  the  judgment  delivered  by  the 
Master  of  the  Rolls  (Sir  Wm.  Baliol  Brett),*  it  will  be  seen  that 
he  condemns  the  principle  upon  which  the  York  and  Antwerp 
Rules  were  based,  and  which  was  approved  of  by  ^s^  of  the  most 
learned  of  our  Judges  in  the  Attwood  v.  Sellar  case,  the  principle 
that  the  common  benefit  or  the  completion  of  the  maritime 
adventure  should  be  the  guiding  motive  of  the  General  Average 
Law.     He  insists  upon  the  axiom  that  as  soon  as  the  common 

*  Now  Lord  Esher. 
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safety  of  the  maritime  adventure  is  ensured  from  danger  of  total 
loss,  no  apportionment  of  any  further  expenses  may  take  place. 

"  The  members  of  this  Association  will  easily  understand  the 
line  of  argument  of  the  Master  of  the  Rolls  from  the  following 
passage  out  of  his  judgment : — 

*"Tbe  governing  principle,  or  proportion  which  has  been  adopted  m  its 
terms  by  a  succession  of  English  Courts  as  the  true  statement  of  the  gOYemiag 
principle,  is  that  which  was  stated  by  Mr.  Justice  Lawrence  in  Birklty  r, 
Pragrave,  It  has  been  considered  to  be  one  of  the  many  happy  expositions 
of  mercantile  law  made  by  that  learned  person,  in  terms  so  broad  and  yet  so 
accurate,  as  show  that  he  was  one  of  the  greatest  mercantile  lawyers  who  has 
ever  adorned  our  profession  in  this  country.  His  proposition  is  thus  ex- 
pressed:  ''All  loss  which  arises  in  consequence  of  extraordinary  sacrifiees 
made  or  expenses  incurred  for  the  preservation  of  the  ship  and  cargo  come 
within  general  average,  and  must  be  borne  proportionably  by  all  who  are 
interested."  This  proposition,  read  with  regaixi  to  expenses,  will  read  thus  : 
All  loss  which  arises  in  consequence  of  extraordinary  expenses  incurred  for 
the  preservation  of  the  ship  and  cargo  comes  within  general  average.  But  the 
loss  which  arises  from  an  expense  is  the  expense  itself.  Therefore,  we  must 
read  thus  :  Every  expense  incurred  for  the  preservation  of  the  ship  and  cargo 
comes  within  general  average.  Applying  this  rule  in  its  ordinary  sense  to 
each  item  saccessively  claimed  as  an  item  of  expenditure  in  respect  of  which 
a  general  average  contribution  in  any  given  case  is  due,  the  question  must  be : 
was  the  item  of  expenditure,  at  the  moment  it  was  incurred,  incurred  for  the 
safety  of  both  the  ship  and  cargo?  The  word  "  benefit  *'  is  not  used  by  Mr. 
Justice  Lawrence,  but  it  is  used  by  Lord  Kenyon  in  the  same  case.  He  says : 
"  for  the  benefit  of  the  whole  concern.*'  But  the  word  ''benefit,'*  thus  used  by 
him  with  regard  to  the  same  facts  In  the  same  case,  in  a  judgment  agreeing 
with  the  judgment  of  Mr.  Justice  Lawrence  sitting  by  his  side,  must  have 
been  intended  to  mean  the  same  as  the  word  "preservation"  used  by  that 
learned  judge.    The  words  have  been  usually  used  as  equivalent.* 

"  Lord  Justice  Bowen  arrived  at  the  same  conclusion  in  a  very 
elaborate  judgment,  in  which  he  criticises  the  arguments  used  by 
the  late  Lord  Chief  Justice  Cockbum  and  the  late  Lord  Justice 
Thesiger  in  the  Atiwood  v.  Sellar  case,  and  his  observations  can- 
not but  remind  one  of  the  time  when  in  Glasgow,  London,  York, 
and  Antwerp,  the  same  arguments  were  used  in  belialf  of  what 
was  then  called  Lloyd's  practice. 

*'  The  terms  in  which  Lord  Justice  Baggallay  announced  his 
dissent  from  the  conclusions  to  which  his  two  colleagues  arrived, 
were  as  follows : — 

"'I  feel  bound  to  express  the  opinion  at  which  I  have  arrived,  and  to  state 
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concisely  the  reasons  by  which  I  have  been  influenced  in  fonning  that  opinion. 
In  doing  so  I  propose,  in  the  first  place,  to  compare  the  circumstances  under 
which  the  decision  in  Attwood  y.  Selktr  was  arrived  at,  with  those  with  which 
we  have  to  deal  on  the  present  appeal ;  for  conciseness  and  convenience  of 
comparison  I  will  refer  to  the  ships  as  A.  and  B.,  and  will  deal  with  them  as 
having  encountered  the  same  storm  and  as  having  sought  the  same  port  of 
refuge.  The  circumstances  may  be  then  stated  as  follows  :  two  ships,  A.  and 
Bm  each  on  a  voyage  from  a  foreign  port  to  Liverpool,  and  having  a  valuable 
cargo  on  board,  encountered  a  violent  storm ;  the  master  of  A.,  to  avoid  a 
more  serious  injury,  cut  away  one  of  his  masts ;  B.  sprung  a  dangerous  leak ; 
both,yS^  the  safety  of  ship  and  cargp^  put  into  a  port  of  refuge  to  repair  the 
injuries  they  had  sustained ;  to  effect  such  repairs,  and  to  enable  the  ships  to 
prosecute  their  respective  voyages,  it  became  necessary,  in  the  case  of  each 
ship,  to  discharge  the  whole  or  a  portictn  of  her  cargo ;  in  addition  to  the 
port  dues  and  other  expenses  incident  to  her  entering  the  port,  further 
expenses  were  incurred  in  respect  of  each  ship  in  unloading,  warehousing, 
and  reloading  her  cargo  whilst  she  remained  in  port,  and  for  pilotage  and 
other  charges  on  leaving  the  port  to  prosecute  her  voyage, 

'* '  Tht  only  difference  between  the  circumstances  of  A.  and  those  of  B.  was 
in  the  nature  or  character  of  the  injury,  which  occasioned  her  putting  into 
port.  The  cutting  away  of  one  of  the  masts  of  A.  was  the  subject  of  general 
average ;  in  other  words,  her  putting  into  the  port  of  refuge  was  occasioned 
hf  a  general  aver4xge  saerifice;  whilst  the  putting  into  port  of  B.  was  occasioned 
by  her  springing  a  dangerous  leak,  whidi  was  a  particular  average  loss.  But 
in  each  case  the  putting  into  i^ri  for  the  safety  of  ship  and  cargo  was  an  act  of 
sacrifice  giving  rise  to  claims  for  general  average  contribution ;  in  the  case  of 
A.  this  act  of  sacrifice  followed,  or  was  a  continuation  of,  the  original  act  of 
sacrifice,  whilst  in  the  case  of  B.  it  was  itself  the  original  act  of  sacrifice ;  in 
each  case  the  proximate  cause  of  the  extraordinary  expenses  incurred  was  the 
putting  into  the  port  of  refuge. 

*"  If  it  had  been  left  to  average  adjusters,  previously  to  the  decision  in 
Attwood  V.  Sellar^  to  adjust  the  losses  in  respect  of  the  expenses  incurred  by 
the  two  ships,  they  would,  in  accordance  with  a  practice  of  many  years' 
duration,  have  dealt  with  them  as  follows :  in  respect  of  each  ship  they  would 
have  treated  the  expenses  incurred  in  entering  the  port  and  of  discharging  the 
cargo  9s  general  average,  those  incurred  in  warehousing  the  cargo  9S  particular 
average  on  the  cargo,  and  the  pilotage  and  other  charges  incidental  to  leaving 
the  port  tiA  particular  average  on  freight ;  the  fact  that  in  the  case  of  A.  the 
putting  into  port  ¥ra8  occasioned  by  a  general  average  sacrifice,  whilst  in  the 
case  of  B.  it  was  occasioned  by  a  particular  average  loss,  would  in  no  way 
have  affected  the  adjustment  of  the  losses  incurred  by  reason  of  the  putting 
into  port;  and  properly  so,  if  I  am  correct  in  the  view  which  I  have  ex- 
pressed, that  in  each  case  the  putting  into  port  was  an  act  of  sacrifice,  and  the 
foundation  of  a  claim  for  general  average  contribution. 

'*  *  That  the  practice  of  the  average  adjusters  was  based  upon  the  principle 
that  the  putting  into  port  to  refit  is,  in  itself,  an  act  of  sacrifice,  is  evidenced 
by  their  treating  the  expenses  incidental  to  entering  the  port  of  refuge  and  of 
discharging  the  cargo  as  the  subject  of  general  average  contribution ;  upon  no 
other  principle  could  the  practice  be  supported.    But  the  decision  in  Attwood 
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▼.  Sellar  established  that,  whilst  the  practice  of  the  average  adjusters  was  in 
accordance  with  legal  principles^  so  fiir  as  it  treated  the  expenses  of  entering 
the  port  of  refuge  and  of  discharging  the  cargo  as  the  subject  of  general 
average  contribution,  it  was  erroneous  in  the  case  of  A.  in  limiting  the 
expenses,  which  were  the  subject  of  general  average  contxibution,  to  those 
last  mentioned,  and  that  the  expenses  of  warehousing  and  reloading  the  cargo 
and  those  incidental  to  leaving  the  port  were  equally  the  subject  of  general 
average  contribution.  But  if,  in  the  case  of  A.,  the  expenses  of  warehonsii^ 
and  reloading  the  cargo  and  of  leaving  the  port  were  properly  held  to  be  the 
subject  of  general  average  contribution,  I  am  unable  to  suggest  any  reason, 
satisfactory  to  myself,  why  the  like  principle  should  not  be  applied  in  the  case 
of  B. ;  in  that  case  the  expenses  of  unloading,  warehousing,  and  reloading  of 
the  cargo  and  the  coming  out  of  port  were  as  consequent  upon  the  patting 
into  port  as  they  were  in  the  case  of  A.;  if  they  ought  not  to  be  treated  as 
the  subject  of  general  average  contribution  in  the  case  of  B.  they  ought  not« 
according  to  the  view  which  I  take  of  the  circumstances  of  the  two  cases,  to 
have  been  so  treated  in  the  case  of  A. 

'*  *  It  has  been  pressed  upon  us  in  argument  that  in  the  judgment  which  was 
delivered  in  Atitoood  v.  Sellar  care  was  taken  to  avoid  intimating  any  opinion 
as  to  how  a  case  similar  to  that  now  under  consideration  should  be  dealt  with. 
I  cannot  assent  to  this  view  of  the  scope  of  the  judgment ;  it  is  doubtless 
true  that  it  was  not  intended  to  express  any  decided  opinion  upon  the  question 
referred  to,  but  attention  is  distinctly  directed  to  the  case  of  a  ship  which  has 
been  damaged  by  perils  of  the  sea  and  has  subsequently  put  into  a  port  of 
refuge,  and  a  distinction  as  regards  any  claim  to  general  average  contribution 
is  drawn  between  a  case  in  which  the  goods  are  unshipped  and  in  safety,  and 
the  common  danger  consequently  at  an  end,  before  the  ship  puts  into  port, 
and  one  in  which  the  goods  are  not  unshipped  until  after  the  ship  has  put  into 
port,  and  in  which  there  is  consequently  a  common  danger  at  the  time  when 
the  ship  put  into  port.  And  similar  views  are  indicated  in  the  comments 
upon  the  case  of  Job  v.  Langton,  For  the  reasons  which  I  have  thus  con- 
cisely stated,  I  am  of  opinion  that  Lopes,  J.,  arrived  at  a  correct  conclusiont 
and  that  the  appeal  should  be  dismissed.' 

'*  Strangely  enough,  the  expectations  which  were  formed,  by  the 
mercantile  community  in  general,  of  the  view  the  learned  members 
of  the  House  of  Lords  would  take  of  the  case  have  not  been 
fulfilled.  After  very  long  arguments,  the  apparently  unanimous 
opinion  of  Lord  Blackburn,  Lord  Watson,  and  Lord  Fitzgerald, 
before  whom  the  hearing  took  place,  was  delivered  by  Lord 
Blackburn  on  the  12th  of  May  last  The  House  dismissed  the 
appeal,  thereby  ratifying  the  views  of  the  Master  of  the  Rolls  and 
Lord  Justice  Bowen,  and  dissenting  from  those  of  Mr.  Justice 
Lopes  and  Lord  Justice  Baggallay. 

"  Lord   Blackburn,  at  the  commencement  of  his  judgment, 
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minutely  stated  the  coarse  nsually  adopted  in  matters  of  this 
description,  as  far  as  the  settlements  between  the  interests  to  a 
maritime  adventure  were  concerned.  Having  then  given  a  full 
history  of  the  case,  and  explained  what  caused  the  *  Olaf  Tryg- 
vason '  to  enter  the  port  of  distress,  what  happened  there  with 
respect  to  her,  and  how  the  different  contentions  ultimately  arose, 
he  proceeded  as  follows : — 

"'In  SimantU  v.  IVhiU  (2  Barnewall  and  CreMwell,  iii)  Chief  Justice 
Abbott  says : — "  TThe  principle  of  general  ayerage,  namely,  that  all  whose 
property  has  been  saved  by  the  sacrifice  of  the  property  of  another  shall 
contribute  to  make  good  his  loss,  is  of  very  ancient  date  and  of  universal 
reception  among  commercial  nations.  The  obligation  to  contribute,  there- 
fore, depends  not  so  much  upon  the  terms  of  any  particular  instrwment,  as 
upon  a  general  rule  of  maritime  law.  The  obligation  may  be  limitrd,  quali* 
fied,  or  even  excluded,  by  the  special  terms  of  a  contract,  as  between  the  parties 
to  the  contract,  but  there  is  nothing  of  that  kind  in  any  contract  between  the 
parties  to  this  cause.  There  are,  however,  many  variations  in  the  laws  and 
usages  of  different  nations  as  to  the  losses  which  are  considered  to  fall  within 
this  principle/' ' 

'*  His  lordship  drew  from  this  judgment  the  well-known  and 
generally  adopted  conclusion,  that  average  statements  have  to  be 
made  in  conformity  with  the  laws  of  the  port  of  destination.  He 
then  approved  of  Mr.  Justice  Manisty's  dictum  in  Attwoody^  Sellar 
to  the  effect  \ 

"  *  that  general  practice,  long  continued  amongst  English  adjusters,  affords 
strong  ground  for  thinking  that  the  practice  is  one  which  is  not  in  general 
inconvenient,  and  that  it  throws  a  considerable  onus  on  those  who  impugn  it, 
to  show  that  the  particular  circumstances  are  such  as  to  render  an  adherence 
to  the  practice  in  that  case  against  principle.' 

"  His  lordship  continued  : — 

'* '  Before  proceeding  further,  I  think  it  desirable  to  consider  what  is  the 
question  raised  on  the  issue  reserved  for  further  consideration.  The  Plaintiffs 
claimed  the  sum  which  Messrs.  Xx>wndes  and  Ryley  made  payable,  viz.  ^£'770. 
The  Defendants  had  paid  the  sum  which  Messrs.  W.  Richards  and  Sons  niade 
payable  by  them.  The  issue  was  whether  all  that  was  really  due  had  been 
paid.  It  is  to  be  observed,  first,  that  the  points  on  which  Messrs.  W.  Richards 
and  Sons  differ  from  Messrs.  Lowndes  and  Ryley  are  not  all  in  favour  of  the 
Defendants.  If  the  £i^io^  which  represents  the  warehousing  rent  and  fire 
insurance,  is  properly  charged  to  cargo,  the  Defendants  have  to  pay  the 
whole  of  it.  If  it  is  properly  charged  to  general  average,  they  have  only  to 
pay  their  proportion  of  it,  or  somewhat  less  tiian  one-half.    That,  if  it  stood 
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alone,  would  make  nearly  ;fioo  more  payable  by  the  Defendants.  Bat  if  tbfi 
£4S09  which  is  the  cost  of  reshipping,  is  properly  charged  to  freight,  the 
Defendants  are  not  liable  to  pay  any  portion  of  it.  If  it  is  properly  charged 
to  general  average  they  would  have  to  pay  about  half  of  it  So  that  that  item 
makes  a  difference  of  about  jf  23a  If  in  addition,  thejf  20  for  the  cost  of  g<»ng 
out  of  port  is  properly  charged  to  freight,  that  makes  a  further  difference  of 
about  ;i^io.  It  is  not,  therefore,  necessary  to  decide  anything  more  than 
whether  these  two  items  are,  under  the  circumstances  of  the  case,  properly 
chargeable  to  general  average  or  not.  If  they  are  not  so  chazgeaJlxle,  the 
order  appealed  against  is  right,  for  the  Defendants  have  paid  enough,  and 
more  than  enough,  whether  the  £190  is  properly  chargeable  to  cargo  or  not, 
and  it  is  unnecessaiy  to  consider  that  question,  except  in  so  &r  as  it  may 
throw  light  on  the  principles  which  are  to  guide  the  decision  of  the  first  and 
most  important  one. 

*'  *  I  do  not  think  it  necessary  to  inquire  what  would  be  the  proper  course,  if 
the  seeking  the  port  of  refuge  had  been  solely  for  the  purpose  of  doing  repaiiiy 
the  cargo  not  being  in  any  danger.  Such  a  case  may  perlu^  sometimes, 
though  rarely,  occur.  Nor  do  I  think  it  necessary  to  inquire  what  would  be 
the  proper  course  if  the  ship  and  cargo  were  both  safe  in  the  harbour  of  reAige, 
and  the  unloading  of  the  cargo  was  entirely  for  the  purpose  of  facilitating  the 
repairs.  Such  a  case  seems  more  likely  to  happen  than  that  first  supposed. 
I  think  on  examining  the  two  adjustments,  and  exercising  the  power  which  I 
have  assumed  to  be  given,  there  can  be  no  doubt  that  the  cargo  on  board  the 
ship,  leaking  to  the  extent  which  she  did,  was  not  safe  even  in  harbour  until 
the  ship  was  so  fisur  lightened  that  she  could  be  taken  into  dry  dock.  Should 
the  expense  of  reloading  her,  after  the  repairs  were  made,  be  charged  to 
freight,  the  goods  having  been  taken  out  under  such  circumstances  ?  I  think 
it  should. 

'* '  I  am  afraid  I  have  not  understood  the  reasoning  on  which  Chief  Justice 
Cockbum,  in  his  judgment  in  Atiwood  v.  Sellar  (Law  Reports,  4  Queen's 
Bench  Division,  354)  comes  to  a  contrary  conclusion.  If  I  have,  I  most 
express  dissent  from  it. 

'* '  The  ordinary  contract  between  shipowner  and  merchant  \$  that  the  goods 
shall  be  carried  to  their  destination,  and  shall  there  be  delivered,  unless 
prevented  by  the  excepted  perils.  And  this  generally  should  be  done  in  the 
original  ship.  Whenever  the  ship  is  disabled  it  must,  in  order  literally  to 
fulfil  this  contract,  be  necessary  to  repair  the  ship  so  far  as  to  make  ha  fit 
to  carry  on  the  cargo,  and  if  any  part  of  the  cargo  has  been  taken  out,  to 
reshtp  it.* 

"And  in  Rosetto  v.  Gumey  (11  Common  Bench,  x88)  the  dedsion 
of  the  Court  comes  to  this : — 

"  *  *'  If  the  voyage  is  completed  in  the  original  ship  it  is  completed  upon  the 
original  contract,  and  no  additional  freight  is  incurred.  If  the  master  tran* 
ships  because  the  original  ship  is  irreparably  damaged  without  considering 
whether  he  is  bound  to  tranship  or  merely  at  liberty  to  do  so,  it  is  clear  that 
he  tranships  to  earn  his  full  freight,  and  so  the  delivery  takes  place  upon  the 
original  contract."    There  never  was  in  the  present  case  any  question  as  to  the 
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Olaf  Trygyason  being  trrepArably  damaged ;  but  she  was  so  far  damaged 
that  it  was  certain  that  there  would  be  some  delay  (it  turned  oat  to  be  about 
six  weeks)  before  the  Olaf  Trygrason  was  in  a  fit  state  to  carry  the  goods 
on  to  Liverpool  And  if  there  had  been  a  good  ship  at  St  Louis  willing 
to  carry  the  goods  to  their  destination  for  less  than  the  agreed  freight  from 
Rangoon,  it  might  have  been  for  the  benefit  of  all  that  the  goods  should  be 
shipped  on  that  vessel  at  once,  carried  on  and  delivered  to  the  consignee 
wiUiout  delay.  Such  was  the  course  pursued  in  Shipton  v.  7%omioH  (9  AdM- 
phus  and  Ellis,  314),  where  the  original  shipment  was  from  Singapore  to 
London  in  the  James  Scott.  She  put  into  Batavia  in  distress,  and  there 
the  goods  were  transhipped  into  the  Mountaineer  and  the  Sesostris,  carried 
to  London,  and  there  delivered  to  the  owner  of  the  James  Scott,  at  a  coat 
less  than  the  amount  of  freight  which  he  would  have  earned  had  the  goods 
been  carried  on  in  the  James  Scott.  He  delivered  them  to  the  consignee 
who  produced  the  original  bill  of  lading  by  the  James  Scott.  The  consignee 
refused  to  pay  freight  at  the  rate  in  the  bill  of  lading  of  the  James  Scott* 
from  Singapore  to  London,  though  he  paid  that  from  Batavia  agreed  in  the 
bills  of  lading  of  the  Mountaineer  and  the  Sesostris.  The  decision  was, 
that  whether  or  not  the  Captain  was  bound  to  tranship  he  was  at  liberty  to  do 
so,  and  having  done  so,  had  earned  his  full  fireigfat.  The  expense  which  he 
had  incurred  to  earn  it  being  certainly  not  general  average,  but  I  think  a 
particular  average,  paid  by  the  shipowner  to  earn  his  freight  My  conclusion 
is  that  if,  instead  of  transhipping,  the  Captain  waits  till  the  original  ship  it 
repaired,  and  then  reships  on  that  original  ship,  the  cost  of  so  doing  should 
not  be  general  average,  but  particular  average  to  earn  the  full  freight  Chief 
Justice  Cockbum  seems  to  think  that  in  all  cases  where  the  ship  is  disabled, 
whether  she  can  be  repaired  or  not,  the  original  contract  is  dissolved  and  a 
new  one  formed  by  law.  This  seems  to  me  in  direct  conflict  with  the  two 
decisions  I  have  just  cited ;  and  even  if  it  were  so,  I  think  it  is  somewhat  in 
the  nature  of  a  peiiHo  pHncipU  to  say  that  one  of  the  terms  of  the  new  con* 
tract  should  be  that  the  cost  of  transhipment  or  reshipment,  as  the  case  may 
be,  should  be  general  average. 

<*' The  Judgment,  however,  of  the  Court  of  Appeal,  delivered  by  Lord 
Justice  Thesiger,  does  not  proceed  on  this  ground.  I  have  some  difficulty, 
after  reading  the  statement,  as  to  the  grounds  on  which  the  Court  of  Appeal 
proceeded,  given  by  Lord  Justice  Baggallay  in  his  Judgment  in  the  present 
case,  in  sa]ring  on  what  groimd  it  does  proceed. 

*'  *  The  special  case  in  Attwood  v.  Sillar  was  express  that  the  ship  was  injured 
by  a  voluntary  sacrifice,  and  was  thtreby  compelled  to  put  into  Charleston  to 
repair  the  said  damage.  It  is  not  expressly  said  either  way  whether  the 
cargo  was  in  any  danger.  Lord  Justice  Baggallay,  who  was  a  party  to  that 
Judgment,  says  that  it  was  decided  on  the  ground  that  putting  into  the  port 
of  refuge  was  necessary  for  the  safety  of  both  ship  and  cargo,  and  that  he,  at 
least,  thought  that  it  was  immaterial  what  was  the  cause  of  that  necessity. 
Yet  I  think  there  is  much  reason  for  doubting  if  Lord  Justice  Thesiger  quite 
agreed  in  this.  He  says,  *'  The  principle  which  underlies  the  whole  law  of 
general  average  contribution  is  that  the  loss,  immediate  and  consequential, 
caused  by  a  sacrifice  for  the  benefit  of  cargo^  ship,  and  freight  should  be  borne 
by  aU.    This  principle  is,  in  the  abstract,  conceded  by  counsel  for  the  Defen« 
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dants,  and  its  application  to  the  present  case  is  admitted  to  the  extent  of 
allowing  the  expenses  of  nnloading  the  goods,  for  the  purpose  of  doing  the 
necessary  repairs  to  enable  it  to  proceed  on  the  voyage,  to  be  the  subject  of 
general  average  contribution,  but  they  attempt  to  distinguish  such  expenses 
from  those  of  warehousing  and  reloading  the  cargo,  and  of  outward  port  and 
pilotage  charges,  by  the  suggestion  that  the  common  danger  to  the  whole 
adventure  is  at  an  end  when  the  goods  are  unloaded,  and  that  general 
average  ceases  at  the  point  of  time  when  the  common  danger  ceases."  This 
is,  I  think,  a  fair  statement  of  the  argument  of  the  Respondents'  counsel  in 
the  present  case.  Afterwards,  he  says,  '*  The  going  into  port,  the  unloading, 
warehousing,  and  reloading,  are  at  all  events  parts  of  one  act  or  operation 
contemplated,  resolved  upon  and  carried  through  for  the  common  safety  and 
benefit,  and  properly  to  be  regarded  as  continuous."  This  was  much  relied 
on  by  the  counsel  for  the  Respondents.  If  I  thought  it  was  the  state  of  the 
case  before  the  House,  I  should  consider  whether,  in  such  a  case,  it  mi^t 
not  £Eurly  be  argued  that  the  whole  of  these  operations  were  to  be  considered 
as  parts  of  the  expense  of  repairing  the  damage,  and  therefore  in  a  case  where 
the  cause  of  the  damage  was  such  that  the  expense  of  repairing  it  ought  to  be 
borne  by  all,  as  was  the  case  in  Attweod  v.  Sellar^  to  be  borne  by  all ;  but  in 
a  case  where  the  cause  of  the  damage  was  such  that  the  expense  of  repairing 
it  ought  to  be  borne  by  the  ship  only,  which  is  the  present  case,  to  be  borne 
by  the  ship  only.  But  having  come  to  the  conclusion  that  such  is  not  the 
state  of  the  case  before  the  House,  I  do  not  enter  into  this  inquiry. 

« '  Having  come  to  the  conclusion  that,  under  the  circumstances  of  this  case. 
the  expenses  of  reloading,  &c.,  should  not  be  placed  to  general  average,  and 
that  being  enough,  if  your  Lordships  agree  with  me,  to  show  that  the  Re- 
spondents have  paid  more  than  enough,  it  is  not  necessary  to  consider  whether 
the  smaller  sum  of  ;f  so  ought  also  to  have  beea  charged  to  ship  or  freight  and 
not  to  general  average.  I  agree  with  Lord  Justice  Bowen  in  what  he  says 
at  page  90,  that  that  is  a  more  difficult  question  than  the  other.  And  as  the 
amount  is  not  sufficient  to  turn  the  scale,  it  is  not  necessary  to  decide  it.  I 
should  think  it  seldom  involved  any  sum  so  great  as  to  be  of  practical  import- 
ance, and  I  prefer  leaving  it  undecided. 

'*  *  I  shall  therefore  move  that  the  Order  appealed  against  be  affirmed,  and 
the  Appeal  dismissed  ;  the  Appellants  to  pay  the  costs.' 

"  It  is  sincerely  to  be  regretted  that  this  Report  must  end  with  a 
communication  so  unsatisfactory  to  the  members  of  this  Associa- 
tion, who  had  every  reason  to  expect  from  the  general  applause 
with  which  the  York  and  Antwerp  Rules  were  accepted  by  the 
mercantile  community  in  general,  that  the  judicial  luminaries  of 
this  country  would,  with  an  overwhelming  majority,  sanction  the 
principles  therein  adopted,  and  thereby  proclaim  the  uniformity 
of  the  law  of  general  average.  Instead  of  this  we  now  have  the 
declaration  of  the  highest  tribunal  of  the  land,  that  the  uniformity 
arrived  at  for  more  than  a  quarter  of  a  century  by  the  mercantile 
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communities  of  the  principal  nations  of  the  world  cannot  be 
sanctioned  And  why?  Because  the  view  that  the  interests  to 
a  maritime  adventure  are  bound  together  till  its  termination, 
the  common  benefit  theory  of  all  other  maritime  nations,  has  not 
found  such  favour  with  some  of  our  English  Adjusters  as  to  induce 
them  to  give  up  their  favourite  "  common  safety  "  theory. 

''Before  I  conclude,  I  would  state  that  the  Association  ot 
Average  Adjusters  in  London,  which  has  been  in  existence  since 
1873,  for  the  purpose  of  securing  the  greatest  possible  uniformity 
in  the  preparation  of  average  statements  entrusted  to  the  adjust- 
ment of  their  individual  members,  have  agreed  upon  the  following 
rules  of  practice  in  adjusting  claims  : — 

**  Contributory  Value  of  Freight. 

"  That  freight  at  the  risk  of  the  shipowner  shall  contribute  to 
general  average  upon  its  gross  amount,  deducting  the  whole  of, 
and  no  more  than,  such  port  charges  as  the  shipowner  shall  incur 
after  the  date  of  the  general  average  act,  and  such  wages  of  the 
crew  as  the  shipowner  shall  become  liable  for  after  that  date. 

"  Basis  of  Contrihution  to  General  Average, 

"  When  property  saved  by  a  general  average  act  is  injured  or 
destroyed  by  subsequent  accident,  the  contributing  value  of  that 
property  to  a  general  average  which  is  less  than  the  total  con- 
tributing value,  shall,  when  it  does  not  reach  the  port  of  destina- 
tion, be  its  actual  net  proceeds ;  when  it  does,  it  shall  be  its  actual 
net  value  at  the  port  of  destination  on  its  delivery  there ;  and  in 
all  cases  any  values  allowed  in  general  average  shall  be  added  to 
and  form  part  of  the  contributing  value  as  above. 

"  The  above  rule  shall  not  apply  to  adjustments  made  before  the 
adventure  has  terminated; 

"  Damage  by  Water  used  to  Extinguish  Fire. 

"  That  damage  done  by  water  poured  down  a  ship's  hold  to 
extinguish  a  fire,  be  treated  as  general  average. 
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'*  Damage  caused  by  Water  thrown  upon  Burning  Goads, 

"  That  goods  in  a  ship  which  is  on  fire,  or  the  cargo  of  which 
is  on  fire,  affected  by  water  voluntarily  used  to  extinguish  such 
fire,  shall  not  be  the  subject  of  general  average  if  the  packages  so 
affected  be  themselves  on  fire  at  the  time  the  water  was  thrown 
upon  them. 

"  Towage  from  a  Port  of  Refuge. 

"  That  if  a  ship  be  in  a  port  of  refiige  at  which  it  is  practicable 
to  repair  her,  and  if,  in  order  to  save  expense,  she  be  towed 
thence  to  some  other  port,  then  the  extra  cost  of  such  towage 
shall  be  divided  in  proportion  to  the  saving  of  expense  thereby 
occasioned  to  the  several  parties  to  the  adventure. 

"  Cargo  forwarded  from  a  Fort  of  Refuge, 

^  That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practicable 
to  repair  her,  so  as  to  enable  her  to  carry  on  the  whole  caxgo, 
but,  in  order  to  save  expense,  the  cargo,  or  a  portion  of  it,  be 
transhipped  into  another  vessel,  or  otherwise  forwarded,  then  the 
cost  of  such  transhipment  (up  to  the  amount  of  expense  saved) 
shall  be  divided  in  proportion  to  the  saving  of  expense  thereby 
occasioned  to  the  several  parties  to  the  adventure. 

^^ Agency  Fees  Chargeable  by  Shipowners, 

'*  That  neither  interest  nor  commission  (excepting  bank  com- 
mission), nor  any  other  charge  by  way  of  agency  or  remuneration 
for  trouble,  be  allowed  to  the  shipowner  in  general  average  or 
particular  average  on  ship,  or  as  a  special  charge  in  respect  of 
payments  made  or  services  rendered  at  the  port  at  which  the 
managing  owner  for  the  time  being  resides,  excepting  that  a  com- 
mission or  agency  fee  is  allowable  in  respect  of  payments  made 
or  services  rendered  on  behalf  of  cargo,  when  such  pa3rments  or 
services  are  not  involved  in  the  contract  of  affreightment. 
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"  Damage  caused  to  Cargo  during  Farced  Discharge. 

"That  whenever  the  cost  of  discharging  cargo  is  general  average, 
all  loss  or  damage  necessarily  arising  to  cargo  therefrom  shall  be 
allowed  in  general  average," 

Dr.  SiEVEKiNG  having  made  a  few  observations  on  the  decision 
of  the  British  House  of  Lords  in  Svensden  v.  Wallace^ 

The  sitting  was  suspended.* 

Excursion  to  Friedrichsruh. 

In  the  afternoon  the  members  of  the  Conference  had  a  very 
enjoyable  excursion  to  Prince  Bismarck's  house  and  grounds  at 
Friedrichsruh,  which  His  Serene  Highness  had  kindly  ordered  to 
be  thrown  open  for  their  inspection. 


Thursday,  August  20,  1884. 

The  Conference  reassembled  at  10  A.M.,  Dr.  Sieveking 
presiding. 

Letters  of  Regrei. 

The  President  read  a  letter  from  the  acting  Burgomaster  of 
Hamburg,  Dr.  Weber,  regretting  that  other  duties  prevented  him 
from  being  present  at  the  further  sittings  of  the  Conference. 

*  The  following  fiirther  extract  from  Mr.  R.  Lowndes'  letter  of  the 
7th  August  (see  p.  64),  relating  to  the  question  of  General  Average,  was 
inadvertently  omitted  to  be  read : — 

"  With  regard  to  International  General  Average,  the  success  of  our  York- 
Antwerp  Rules  ought  certainly  to  encourage  us  to  complete  our  work  by 
constructing  a  short,  clear  Code  of  General  Average,  developing  and  com- 
pleting the  work.  I  believe  this  is  practical,  and  would  be  most  usefuL  The 
recent  retrograde  and  unsatisfactory  decision  of  the  House  of  Lords  in 
Svensden  v.  Wallaee^  leaves  us  at  present  in  the  alternative  of  either  seeing  the 
English  law  of  General  Average  essentially  different  from  that  of  other 
countries,  and  different  because  it  is  founded  on  no  self-consistent  principle, 
or  striving  for  a  change,  either  by  Act  of  Parliament  or  by  clauses  in  bills  of 
lading.  But  a  necessary  preliminary  to  such  a  change  is  the  framing  of  an 
International  Code,  which  might  be  short  and  simple  enough." 

H 
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Also  from  M.  Clunet,  of  Paris,  and  from  Signor  Graffagni,  of 
Genoa,  who  were  detained  by  professional  engagements. 

M.  Clunet  sent  for  presentation  to  the  members  of  the  Con- 
ference a  number  of  copies  of  the  last  issue  of  the  "  Journal  du 
Droit  International  Priv6/'  of  which  he  is  editor. 

Bills  of  Lading, 

The  discussion  on  Bills  of  Lading  was  then  resumed,  and  the 
President  suggested  that  it  should  be  resumed  on  the  basis  of  the 
rules  prepared  by  the  Hamburg  Chamber  of  Commerce,  as  this 
seemed  to  be  the  wish  of  most  of  the  members. 

Herr  Laeisz  desired,  as  Dr.  Stubbs'  draft  appeared  now  to  be 
laid  aside,  to  propose  that  the  Conference  should  not  be  con- 
sidered in  any  way  prejudiced  by  the  decisions  of  yesterday. 
Otherwise  a  false  impression  would  be  produced  outside  as  to  the 
result  of  the  Conference's  labours. 

The  President,  however,  stated  that  the  votes  taken  yesterday 
must  be  considered  decisive.  Only  questions  of  principle  would 
at  the  present  stage  be  voted  upon ;  all  questions  merely  affecting 
the  precise  wording  of  the  rules,  or  their  consistency  inter  sc  and 
with  the  resolutions  previously  arrived  at,  being  referred  to  a 
Committee  of  Revision,  to  be  appointed  later  on. 

On  Rule  2  of  the  Hamburg  Chamber  of  Commerce  draft. 

Dr.  Rahusen  asked  for  an  elucidation  of  the  phrase 
"common  theft"  An  explanation  having  been  given  by  the 
President,  the  matter  was  left  for  the  consideration  of  the  Com- 
mittee. 

Herr  Ulrich  pointed  out  the  importance  of  observing  the 
difference  between  the  various  causes  of  fire,  which  might  be 
occasioned  by  vis  major,  by  negligence,  or  by  error  of  judgment 
He  also  thought  the  expression  *'  land  damage "  by  no  means 
sufficiently  clear. 
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Herr  Ahlers  explained  that  ^  land  damage  "  was  intended  to 
mean  such  as  would  not  be  externally  discoverable. 

Dr.  WoLFFSON  thought  ''land  damage"  should  be  omitted 
"  Barratry "  would  also  have  to  be  omitted  in  accordance  with 
the  decision  arrived  at  yesterday.  And  at  the  end  of  the  rule 
words  should  be  added  to  the  expression  **  prolongation  of  the 
voyage  "  to  show  that  its  prolongation  by  sea  was  meant  The 
word  **  unseaworthiness  "  also  was  too  general 

Dr.  Francr  wished  the  insertion  of  the  word  '*  unless  "  instead 
of ''  even  though  "  after  ^*  accidents  of  navigation." 

The  Conference  agreed,  without^a  division,  to  the  omission  of 
the  words  **  land  damage."  The  other  points  raised  by  different 
speakers  were  left  to  the  Committee  of  Revision,  and  the  Rule 
was  passed,  subject  to  such  revision. 

On  Rule  3, 

Consul  Meier  desired  the  substitution  of  the  words  "  any  other 
vessel "  for  **  any  other  steamship,''  as  he  thought  the  shipowner 
ought  to  have  liberty  to  tranship  into  a  sailing  ship,  for  the  com- 
pletion of  the  voyage,  if  no  steamer  was  available. 

Herr  Ahlers  explained  that  the  rule  under  discussion  was 
only  intended  to  apply  to  steamers. 

Herr  Ulrich  pointed  out  that  the  rule  differed  from  the  second 
paragraph  of  the  New  York  Produce  Exchange  Bill  of  Lading, 
by  the  insertion  of  **  liberty  to  call  at  any  intermediate  ports," 
which  he  thought  ought  not  to  be  permitted.  Such  a  permission 
ought  only  to  be  given  by  a  special  clause  in  special  cases,  not  by 
the  common  form. 

Herr  Ahlers  replied  that  in  this  respect  the  rule  was  inter- 
mediate between  that  of  the  New  York  Produce  Exchange  and 
that  of  the  Liverpool  Conference,  under  which  the  permission 
was  not  confined  to  **  intermediate  "  ports.  As  a  matter  of  fact, 
the  great  lines  made  no  use  pf  this  permission,  but  the  owners  of 
general  steamers  would  always  require  its.  insertion. 

H  2 


Dr.  Rahusen  objected  to  the  vagueness  of  the  word  **  inter- 
mediate," and  wished  the  clause  struck  out 

Herr  Ahlers  pointed  out,  in  reply,  that  it  was  often  imposable 
for  the  owner  of  a  general  ship  to  know  beforehand  at  what 
intermediate  ports  his  vessel  would  call,  as  this  would  depend 
upon  the  cargo  he  might  be  able  to  secure.  A  decision  to  strike 
out  the  permission  would  have  no  practical  result,  as  it  would  be 
necessary  always  to  insert  the  clause. 

Consul  Meier  hoped  the  clause  would  be  retained,  and  pointed 
out  its  practical  utility.  He  did  not  think  there  would  be  any  real 
difficulty  in  determining  what  was  an  intermediate  port  Thus, 
on  a  voyage  firom  Sydney  to  Hamburg,  Antwerp  would,  but 
Trieste  would  not,  be  an  intermediate  port 

Dr.  Rahusen  explained  that  he  did  not  wish  to  prohibit  such  a 
liberty,  where  there  was  some  reason  for  inserting  it ;  but  unless 
it  were  expressly  reserved,  the  shipper  ought  to  be  entitled  to 
assume  that  the  ship  would  sail  direct  to  the  port  of  destination. 

The  President  pointed  out  that  the  rules  were  not  intended  all 
to  be  obligatory,  but  that,  according  to  the  matters  to  which  they 
related,  some  would  necessarily  be  optional,  so  as  to  take  eflfect 
only  in  the  absence  of  agreement  to  the  contrary. 

M.  Engels  thought  no  shipowner  would  order  his  ship  to  call 
at  any  intermediate  port  without  some  sufficient  reason.  He 
desired  the  retention  of  the  clause. 

Dr.  Franck  seconded  Herr  Ulrich's  motion  entirely  to  omit 
the  liberty  of  calling  on  the  voyage,  which  was,  however,  lost  by 
a  large  majority ;  only  seven  votes  being  recorded  in  its  favour. 

Dr.  Rahusen's  motion  to  omit  the  words  "intermediate 
ports,"  having  been  seconded  by  Herr  Ulrich,  was  then  put,  and 
was  also  rejected  by  a  large  majority ;  only  six  voting  for  it. 

Dr.  VoiGT  proposed  the  omission  of  the  words  "  to  sail  without 
pilots,"  on  the  ground  that  such  a  liberty  would  be  contrary  to  the 
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law,  which  in  many  cases  imposed  penalties  on  vessels  sailing 
without  pilots,  and  also  contrary  to  public  policy. 

In  reply  to  the  President,  Dr.  Voigt  said  he  did  not  wish  that 
the  Conference  should  adopt  a  resolution  prohibiting  the  insertion 
of  such  a  power;  but  he  desired  that  it  should  not  be  contained 
in  the  model  rules  to  be  adopted 

Consul  Meier  pointed  out  that  the  captains  of  liners  were  often 
as' well  acquainted  with  the  navigation  of  the  coasts  they  were 
accustomed  to,  as  any  pilot;  as,  for  instance,  in  the  case  of 
steamers  crossing  every  week  between  London  and  Hamburg.  In 
cases  like  this,  practical  considerations  should  override  the  letter 
of  the  law.  Often,  when  a  pilot  could  not  be  found  at  the  mouth 
of  the  Elbe,  a  Heligolander  was  taken  on  board  as  pilot,  and  this, 
in  the  speaker's  opinion^  was  really  more  dangerous  than  to  sail 
without  a  pilot  at  all. 

Herr  Ahlers  was  of  the  same  opinion.  It  was  not  merely  a 
question  as  to  the  prescriptions  of  German  law,  which  were 
certainly  very  clear  and  express,  but  as  to  those  of  other  States. 
He  referred  particularly  to  a  decision  of  the  highest  tribunal  in 
England,  which  had  held  that  under  certain  circumstances  it  was 
not  an  act  of  negligence  to  sail  without  pilots. 

Dr.  Rahusek  agreed  with  Dr.  Voigt.  So  far  as  regular  liners 
were  concerned  he  could  agree  with  Herr  Meier,  but  the  rules 
now  under  consideration  were  intended  for  all  kinds  of  ships, 
and  under  such  a  clause  other  vessels,  whose  captains  were  not 
similarly  qualified,  would  have  a  dangerous  liberty  conferred  upon 
them.    He  seconded  the  amendment. 

Herr  Ad.  Woermann  objected  to  the  amendment,  and  pointed 
out  that  pilotage  was  not  everywhere  compulsory  by  law.  In 
many  parts  of  the  world  there  were  no  pilots  to  be  had,  whilst  on 
the  African  coast  and  in  the  East  Indies  they  were  generally 
natives,  who  did  not  at  all  answer  to  European  ideas  of  a  pilot, 
and  to  whom  it  would  be  out  of  the  question  to  commit  the 
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supreme  direction  of  the  vessel.  In  the  waters  of  civilized 
countries  the  captain  was  already  compelled  by  law  to  employ 
pilots,  and  in  other  places  it  was  often  very  difficult  to  ascertain 
whether  any  real  pilots,  in  the  European  sense,  were  to  be  had. 
He  wished  the  clause  to  be  retained. 


Dr.  Wendt  also  opposed  the  amendment,  which  he 
contrary  to  the  spirit  of  the  previous  day's  decision,  but  he 
thought  it  should  be  made  clear  that  it  would  be  negligence  not 
to  employ  a  pilot,  whenever,  under  all  the  circumstances  of  the 
case,  it  was  proper  to  do  so. 

Dr.  WoLFFSON  reminded  the  Conference  that  the  clause  nnder 
consideration  would  only  apply  to  the  relation  between  the  ship- 
owner and  the  shipper  or  cargo-owner.  It  would  of  course  be 
impossible  for  the  shipowner  to  liberate  himself  from  liabili^  in 
his  relations  with  the  public  at  large,  by  means  of  a  clause  in  his 
bill  of  lading.  The  meaning  of  the  clause  he  understood  to  be 
that  the  fact  of  not  having  employed  a  pilot  should  not,  of  itself^ 
be  considered  as  proof  of  default  on  the  part  of  the  captain. 

Herr  Ahlers  pointed  out  that  the  clause  was  supported  by  the 
German  law,  which  does  not  in  all  cases  impose  the  necessity  of 
pilotage. 

Dr.  VoiGT,  in  reply,  defended  his  amendment,  which  was 
rejected  by  a  large  majority,  only  5  voting  for  it 

Dr.  WoLFFSON  then  proposed  that  the  Revision  Committee 
should  be  instructed  to  add  to  the  rule  words  distinctly  showing 
its  meaning  to  be  that  it  should  not  be  considered  n^ligence  not 
to  take  a  pilot  unless  the  particular  circumstances  of  the  case 
required  it 

Herr  Meier  seconded  the  proposal,  which  was  adopted  by 
18  votes  to  17.  Rule  3  was  then  adopted,  subject  to  this 
modification. 

Rule  4  was  passed  without  objection. 
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On  Rule  5, 

Herr  Ulrich  asked  whether  by  this  clause,  in  accordance  with 
the  German  Commercial  Code,  a  declaration  of  both  the  value 
and  the  nature  of  the  articles  would  be  required. 

Herr  Arlers  having  repfied  in  the  aflSrmative,  the  rule  was 
adopted  mmt.  €9h. 

On  Rule  6»  « 

Herr  Ulrich  did  not  consider  the  rule  went  far  enough,  a%it 
ought  to  be  extended  so  as  to  provide  against  the  danger  to  other 
goods  shipped  in  the  same  vessel 

Herr  Ahlers  thought  that  such  protection  was  already  given 
by  the  legislation  of  every  country,  and  need  not  be  put  into  the 
bill  of  lading,  which  constituted  a  contract  only  between  the 
shipowner  and  the  shipper  of  goods. 

Dr.  Wendt  thought  it  should  be  required  that  dangerous  goods 
be  clearly  marked  as  such  on  the  outside,  and  suggested  that  the 
Conmiittee  should  consider  the  wording  of  the  rule  with  this 
view. 

Heir  Woermann  was  of  the  same  opinion,  but  thought  the 
words  ''  shipped  with  full  disclosure  of  their  nature  "  sufficiently 
covered  the  point 

Herr  Ulrich's  proposition  was  withdrawn,  and  the  rule  passed, 
subject  to  revision. 

On  Rule  7, 

Dr.  Rahusen  pointed  out  that  it  was  not  sufficiently  clearly 
expressed  that  the  shipowner  was  entitled  to  pay  the  amount  of 
fines  or  damages,  and  claim  reimbursement  from  the  consignee, 
or,  failing  payment  by  him,  from  the  shipper.  The  observation 
was  referred  to  the  Committee  of  Revision,  and  the  rule  adopted 

On  Rule  8, 

Dr.  Stammamn  (Hamburg)  objected  to  the  form  of  the  rule, 
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and  desired  the  addition  of  words  to  show  that  the  date  of 
signature  of  the  bill  of  lading  was  the  moment  fix>m  which  the 
shipowner's  responsibility  for  the  goods  would  begin,  and  the 
shipper's  would  cease. 

Herr  Ahlers  objected  to  such  an  addition,  and  pointed  out 
that  bills  of  lading  often  had  to  be  ante-dated  or  post-dated 

Dr.  Stammann  replied  thkt  he  did  not  object  to  the  nde  of 
German  law  on  the  subject,  but  contended  that  it  was  at  all 
events  necessary  to  lay  down  in  the  rule  that  the  bill  of  lading 
could  not  be  signed,  so  as  to  make  the  shipowner  liable,  before 
loading  began. 

Consul  Preuss  opposed  the  addition,  which  would  be  entirely 
inapplicable  to  the  custom  at  Konigsberg,  by  which  cargoes  zit 
loaded  from  lighters.  Such  an  addition  would  run  counter  to 
every-day  practice. 

Dr.  Rahusen  agreed  with  Herr  Ahlers.  Bills  of  lading  ought, 
above  all  things,  to  be  strictly  truthful,  and  such  an  addition  as 
proposed  would  often  be  opposed  to  the  facts  of  the  case.  In 
Holland  the  expression  in  use  was, ''  Received,  for  the  purpose 
of  being  loaded." 

The  amendment  was  not  put,  for  want  of  a  seconder,  and  the 
rule  was  adopted. 

Rules  9  and  lo  were  passed,  the  latter  subject  to  some  obser- 
vations with  regard  to  the  precise  wording. 

On  Rule  ii, 

Herr  Suckau  thought  the  rule  unnecessary.  He  inquired 
whether,  in  conformity  with  German  law,  full  freight  would  be 
payable  for  liquids  absorbed  by  the  remainder  of  the  cargo. 

Herr  Ahlers  said  that  there  was  a  diversity  in  the  laws  of 
different  countries  on  this  point,  and  the  Chamber  of  Commerce 
had  decided  against  adopting  the  rule  of  German  law. 
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Dr.  Franck  proposed  the  addition  of  the  words  ^liquids 
excepted" 

M.  Engels  inquited  whether  full  freight  was  also  to  be  paid  on 
grains  and  other  goods  which  had  increased  in  weight  by  the 
absorption  of  moisture.  To  him,  as  a  shipowner,  such  a  provision 
could  only  be  agreeable. 

Herr  Ahlers  stated  that  the  rules  were  purposely  silent  on  this 
point,  as  it  was  a  question  to  be  decided  on  the  facts  of  each 
particular  case.  The  object  of  the  rule  was  simply  to  exclude 
the  right  of  abandonment  of  damaged  goods  given  by  the  Gennaa 
law. 

The  President  thought  it  would  be  desirable  to  lay  it  down 
distinctly  that  the  right  of  abandonment  of  damaged  goods  for 
freight  is  excluded,  and  would,  if  the  rule  were  adopted,  direct  the 
Committee  to  revise  it  in  this  sense. 

Herr  Suckau  having  proposed  that  the  right  of  abandonment 
of  damaged  goods  against  freight  be  retained,  which  was  seconded 
by  Dr.  Franck,  this  proposal  was  rejected  by  21  votes  against 
II,  and  the  principle  of  the  rule,  as  stated  by  the  President,  was 
accepted. 

Rule  12  was  adopted  without  discussion. 

On  Rule  13, 

Herr  Ulrich  considered  that  the  lien  ought  also  to  extend  to 
contributions  in  respect  of  general  average,  and  desired  that 
a  clause  to  this  effect  should  be  added  to  the  rule. 

Herr  Ahlers  expressed  approval  of  this  suggestion. 

M.  Engels  also  supported  the  proposal. 

The  proposition  was  accepted,  and  referred  to  the  Committee 
to  carry  out. 

On  Rule  14, 

M.  Engels  thought  there  was  some  inconsistency  between 
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it  and  Rule  13,  but  on  explanations  being  given,  the  role  was 
adopted. 

On  Rule  15, 

Dr.  Rahusen  thought  some  indication  should  be  inserted  as 
to  the  mode  of  ascertaining  the  market  price  at  the  port  of 
destination. 

Herr  Ahlers  thought  this  must  be  left  to  the  laws  of  the 
different  countries  in  which  the  valuation  would  have  to  be 
made. 

Dr.  Rahusen  suggested  the  insertion  for  the  sake  of  clearness 
of  the  words  ''freight  and,"  before  "all  charges  saved."  The 
suggestion  was  unanimously  accepted,  and  the  rule  passed  with 
this  modification. 

On  Rule  16, 

Dr.  Rahusen  asked  what  was  the  precise  meaning  to  be 
attached  to  the  words  *'  unless  expressly  recognised." 

Herr  Ahlers  replied  that  the  efiect  of  the  clause  ''weight, 
measure,  quality,  contents,  and  value  unknown,''  was  to  shift  the 
burden  of  proof,  and  it  was  thought  necessary  to  show  that  the 
presumption  in  favour  of  the  shipowner  was  not  to  be  rebutted  by 
the  mere  fact  that  they  were  mentioned  in  the  bill  of  lading.  On 
the  other  hand,  the  parties  were  to  remain  free  to  enter  into 
a  special  contract. 

Dr.  Franck  thought  the  whole  clause  ought  to  be  omitted. 

« 

Dr.  Gensel  (Leipsic)  stated  that  merchants  residing  inland 
complained  greatly  of  this  clause,  which  often  stood  in  the  way  of 
their  obtaining  redress  for  losses  sustained  by  them.  He  desired 
that  captains  should  be  compelled  to  measure  and  weigh  goods 
delivered  to  them. 

Herr  Ahlers  replied  to  Dr.  Franck  that  the  rule  only  ex- 
pressed a  stipulation  which  bad  already  become  universal.    No 
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shipowner  would  be  willing,  considering  the  different  countries  in 
which  goods  were  recdyed,  to  undertake  the  responsibility  for 

weighty  &C. 

Dr.  Franck's  proposal  to  omit  the  rule  was  seconded  by  Herr 
SucKAU,  but  was  lost,  only  3  voting  for  it. 

Dr.  Gensel  thereupon  declined  to  make  a  formal  motion  in 
support  of  his  view. 

Herr  Stbinacker  expressed  his  accord  with  Dr.  Gbnssl's 
views,  and  desired  that  a  resolution  embodjring  them  should  be 
adopted. 

Herr  Wosrmann  pointed  out  that  captains  had  not  vsually 
time  to  undertake  such  duties  as  were  proposed  to  be  cast  upon 
them.    He  strongly  opposed  the  idea. 

The  rule  was  then  adopted  without  further  objection. 

On  Rule  17, 

Dr.  Franck  preferred  its  omission,  on  the  ground  that  the 
York-Antwerp  rules  were  often  equivocal 

Dr.  Wendt  replied  to  this  objection. 

For  want  of  a  seconder  the  motion  was  not  put,  and  the  rule 
was  adopted 

On  Rule  18, 

Dr.  Rahusen  remarked  that  the  words  *'  freight  to  be  paid  on 
delivery  **  ought  not  to  exclude  the  right  of  stipulating  for  post- 
payment  of  freight. 

Herr  Woermann  wished  the  insertion  of  words  making  it  per- 
missible to  stipulate  in  the  bill  of  lading  for  payment  in  any 
currency  therein  indicated. 

Herr  Ahlers  replied  to  Dr.  Rahusen  that  the  words  ''on 
delivery  "  were  only  intended  to  negative  the  English  custom,  by 
which  a  fortnight  or  a  month  was  often  allowed  for  payment  of 
freight. 
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Herr  Wo£RMANN*s  proposal  was  accepted,  and  the  rule  was 
passed,  subject  to  an  addition  to  that  effect  to  be  made  by  tiie 
Committee. 

Pro  RoA  Frdght. 

The  rules  having  thus  been  completed,  Herr  Ahlers  said  the 
Hamburg  Chamber  of  Commerce  had  decided  not  to  insert  any 
provision  with  regard  to  pro  raid  freight,  but  simply  to  raise  the 
question  whether  such  a  provision  should  be  introduced  by  the 
Conference  or  not  In  case  the  Conference  should  desire  to 
insert  any  such  provision,  he  would  recommend  its  adoption  of 
Rules  lo  and  ii  of  the  form  adopted  by  the  Liverpool  Con- 
ference.* 

Dr.  Rahusen  thought  it  inadvisable  to  discuss  the  question 
at  present 

Dr.  WoLFFSON  was  also  decidedly  opposed  to  its  discussion, 
which  he  thought  impracticable  at  the  present  Conference. 

Dr.  Wendt  hoped  the  Conference  would  decide  that  pro  rai& 
freight  ought  not  to  be  allowed  at  all,  and  drew  attention  to  the 
decision  to  that  effect  of  the  Berne  Conferencct 

*  The  following  are  the  mles  referred  to : — 

lo. — If  the  Ship  is  able  to  carry  the  goods  to  their  destination,  but  the  goods, 
by  reason  of  damage  sustained  or  of  their  own  nature,  are  not  fit  to  be  carried 
all  the  way,  and  if  such  goods  have  received  an  enhancement  of  value  by  reason 
of  their  partial  carriage,  the  Ship  shall  be*  entitled  to  a  pro  rati  freight  in 
proportion  to  the  distance  performed,  which  freight  is  in  no  case  to  exceed  the 
amount  of  such  enhancement  of  value.  Pro  ratfi  freight  is  admissible  in  no 
other  case  than  that  dealt  with  in  the  preceding  sentence,  unless  there  be  an 
acceptance  of  the  goods  by  the  Shipper  or  Owner  of  the  goods. 

II. — When  the  goods  are  fit  to  be  carried  to  their  destination,  but  the  Ship 
is  unable  to  carry  them,  the  Shipowner  may  earn  full  freight  by  sending  the 
goods  to  their  destination  at  his  own  expense  within  reasonable  time  in  another 
bottom  :  this  right  is  not  affected  by  an  abandonment  of  the  Ship  by  her  crew, 
or  to  the  Underwriters:  and  the  Ship  is  to  be,  for  this  purpose,  deemed 
unable  to  carry  the  goods  to  their  destination,  if  she  either  cannot  be  repaired 
at  all,  or  cannot  be  repaired  except  at  an  expense  exceeding  her  value  when 
repaired. 

t  The  following  resolution  was  adopted  at  the  Berne  Conference  of  the 
Association,  1880  (Report,  pp.  124  to  127)  by  15  votes  against  3 : — 

''  That  freight  pro  rati  itineris  peracti  should  be  abolished." 
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Hen:  Suckau  was  opposed  to  the  introduction  of  a  rule  on  pro 
rat&  freight,  as  he  feared  that  its  insertion  might  prove  a  hindrance 
to  the  general  adoption  of  the  rules. 

Herr  Laeisz  was  also  opposed  to  such  a  rule,  and  pointed  out 
that  the  Berne  resolution,  referred  to  by  Dr.  Wendt,  could  no 
longer  be  considered  binding,  as  the  Liverpool  Conference  had 
come  to  a  contrary  decision. 

The  question  whether  any  rule  on  the  subject  should  be  inserted 
having  been  put  to  the  Conference  by  the  President,  only  two 
votes  were  given  in  favour  of  that  course,  and  the  subject  accord* 
ingly  dropped. 

Responsibility  far  NegUgefue, 

Consul  Meier  wished  to  make  a  suggestion,  now  that  the  rules 
had  all  been  gone  through,  with  the  view  of  making  them  generally 
acceptable.  He  thought  it  might  with  some  justice  be  contended 
that  the  shipowner,  having  the  personal  selection  of  the  captain, 
ought  to  be  responsible  for  his  negligence,  and  to  this  extent  he 
would  be  willing  to  accept  yesterday's  decision  on  the  question. 
But  it  seemed  to  him  preposterous  to  lay  down  that  the  shipowner 
was  to  be  responsible  for  the  acts  of  the  officers  and  crew,  about 
whom  he  could  personally  know  very  little,  often  nothing  at  all, 
and  who  were  frequently  engaged  in  distant  ports,  where  the 
captain  might  have  to  fill  up  his  crew  as  best  he  could,  with  almost 
no  choice.  He  wished  therefore  to  suggest  as  a  compromise  that 
the  decision  of  yesterday  should  be  modified  to  this  extent,  as  he 
felt  sure  that  if  the  rules  were  passed  as  they  at  present  stood  on 
this  point  they  would  have  no  chance  of  acceptance  by  shipowners, 
and  the  work  of  the  Conference  would  go  for  nothing. 

The  President  pointed  out  that  the  decision  arrived  at  yesterday 
could  not  be  modified  to-day,  and  he  could  not  allow  it  to  be 
again  brought  into  question.    ^ 

Consul  Meier  then  expressed  his  willingness  to  withdraw  the 
proposal^  in  deference  to  the  President's  ruling. 
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Dr.  Wendt  said  that,  as  mover  of  the  resolutkxi  adopted  yes- 
terday, he  would  be  willing  to  accept  Consul  Meier's  proposal  so 
far  as  it  concerned  the  crew,  but  he  did  not  think  it  admissible 
with  regard  to  the  officers  any  more  than  the  captain. 

The  Fresidemt  said  that  if  a  compromise  acceptable  to  both 
parties  could  be  arrived  at  by  the  Confereacei  nothing  would  be 
more  desirable,  and  there  would  be  no  objection  to  a  modificaticm 
under  such  circumstances.  But  unless  this  was  the  case,  hakcould 
not  allow  the  decision  of  yesterday  to  be  modified  by,  perhaps, 
a  small  majority  on  the  other  side  to-day. 

M.  Engels  protested  against  the  owner  being  held  responsible 
even  for  the  negligence  of  the  captain,  whilst  he  agreed  that  to 
make  them  responsible  for  their  crews  was  simply  preposterous, 
and  he  was  sure  that  the  resolution  of  the  Conference  could  not, 
on  that  account,  ever  take  effect  He  pointed  out  that  such 
responsibility  was  not  excluded  by  the  New  York  bill  of  lading, 
which  had  been  prepared  by  the  shippers  themselves,  who  cer- 
tainly knew  what  the  shippers*  interests  were. 

Consul  Meier  submitted  that  the  bill  of  lading  should  be  read 
a  second  time,  and  that  it  would  be  competent  to  insert  modifica- 
tions on  the  second  reading. 

Herr  Ulrich  was  decidedly  opposed  to  reopening  the  question 
in  any  form.  The  decision  of  the  Conference  had  already  been 
published  in  the  press,  and  gone  out  into  the  world,  and  it  would 
seriously  affect  the  reputation  of  the  Association  if  it  were  now 
varied  Moreover,  some  delegates  who  took  a  special  interest  in 
the  question  had  gone  home,  supposing  it  to  be  finally  settled,  and 
it  would  be  unfair  to  them  to  alter  the  decision., 

The  President  said  that  it  was  evident,  after  what  had  been 
said,  that  there  was  no  prospect  of  arriving  at  a  compromise 
acceptable  to  all  parties,  and  he  must  therefore  decline  to  allow 
the  question  to  be  fiirther  discussed.  The  Association  did  not 
recognize  any  second  reading. 
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The  Committee  of  Revision  was  then  appointed,  consisting  of 
the  President,  Herr  Ahlers,  Dr.  Rahusen,  Judge  Peabody, 
and  Herr  Ulrich. 

The  Conference  then  adjourned  for  lunch. 

Aftemoim  Siting. 
The  Conference  reassembled  at  2  p.m.,  Dr.  Wbndt  presiding. 

Preseniatum  of  Books, 

The  Secretary  announced  that  the  following  books  had,  since 
the  Milan  Conference,  been  presented  to  the  Association : — 

Dr.  Otto  Borchardt, '  Handelsgesetzbuch  des  Erdballs '  (Codes 
of  Mercantile  Law  of  all  Nations),  Berlin,  vols,  i.,  ii.,  and  iiL,  pre- 
sented by  the  author.  Mr.  A.  Pavitt, '  Le  Droit  Anglais  Codifid,' 
London,  1885,  presented  by  the  author.  'Atti  del  Secundo 
Congresso  Giuridico  Italiano  Intemazionale,'  Turin,  1880,  pre- 
sented by  Signor  Catalani^  Italian  Chargd  d' Affaires  in  London,  on 
behalf  of  the  Italian  Government  Edmond  Kelly,  *  French 
Marriage  Law/  New  York,  1884,  presented  by  the  author. 

It  was  unanimously  resolved,  on  the  motion  of  Dr.  Wendt, 
that  the  best  thanks  of  the  Association  be  given  to  the  donors  of 
these  works. 

International  Copyright. 

The  following  report  on  International  Copyright,  by  Mr.  C.  H.  E. 
Carmichael,  F.L.S.,  London,  Hon.  International  Secretary  of 
the  Association,  and  Secretary  of  the  Committee  on  Copyright, 
was  read  by  the  Hon.  General  Secretary  : — 

*'  Although  the  Hamburg  Conference  of  the  Association  on  the 
Reform  and  Codification  of  the  Law  of  Nations  will  be  giving  the 
main  portion  of  its  attention  to  certain  important  questions  in 
Maritime  Law,  which  it  has  long  had  under  consideration,  it  is 
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desirable  to  urge  the  reasons  which  seem  to  render  International 
Copyright  specially  worthy  of  the  support  of  the  Conference  at  the 
present  moment 

"  Those  who  have  watched  the  course  of  events  beyond  the 
Atlantic,  as  well  as  on  the  Continent  of  Europe,  are  aware  that 
the  late  Congress  of  the  United  States  was  remarkable  for  the 
attempts  made,  during  1884  and  1885,  to  pass  some  Municipal 
Law  which  should  enable  Congress  to  grant  Copyright  to  aliens, 
as  well  as  to  citizens.  The  original  movement  had  been  in  favour 
of  International  Conventions,  and  that  movement,  we  may  fiiirly 
say,  was  set  on  foot  by  our  American  members.  It  had  a  large 
measure  of  support,  but  it  also  met  with  a  keen  opposition,  as  has 
been  the  case  with  every  attempt  of  the  kind  in  the  United  States. 
On  the  whole,  it  may  be  said,  the  majority  of  the  publishers  are 
favourable  to  the  claims  of  the  authors;  but  there  is  a  manu- 
fiau:turing  element  in  the  book-trade  in  America  which  is  generally 
adverse  to  International  Copyright  It  remains  to  be  seen  which 
of  these  two  conflicting  currents  is  the  stronger.  If  they  con- 
tinue to  pull  together,  it  may  well  be  believed  that  the  authors 
and  the  publishers  must  in  the  end  prove  the  stronger  force. 

'*  The  new  move  in  favour  of  municipal  legislation  does  not  in 
any  way  conflict  with  our  original  contention,  that  there  ought  to 
be  an  International  Convention  between  Great  Britain  and  the 
United  States.  Such  a  Convention  is  almost  sure  to  follow  on 
the  passing  of  an  Act  of  Congress  granting  copyright  to  aliens. 
We,  therefore,  are  in  a  better  position  at  present  than  at  the  time 
of  our  earlier  efforts,  if  only  the  new  agitation  be  kept  up,  and  a 
good  municipal  law  be  passed. 

*^  It  seems  likely  that  of  the  several  Bills  presented  in  the  Senate 
and  House  of  Representatives  in  the  last  Congress,  Senator 
Hawley's  Bill  has  the  greatest  chance  of  passing.  It  is  shorter 
than  the  Bill  with  which  the  Hon.  W.  Dorsheimer  inaugurated  the 
movement  in  the  House  of  Representatives,  and  it  avoids  certain 
rocks  on  which  the  Dorsheimer  Bill  showed  a  tendency  to  split, 
owing  to  the  opposition  of  the  native  manufacturing  interests 
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already  mentioned.  What  seems  therefore  the  most  practical 
course,  as  far  as  our  present  knowledge  of  the  position  in  the 
United  States  warrants  us  in  forming  an  opinion,  is  that  our 
American  members  who  may  be  present  at  the  Hamburg  Con« 
ference,  should  be  requested  to  use  their  best  efforts  to  support 
the  Bills  introduced  by  Senator  Hawlby  and  Mr.  Edwards  in 
the  last  Congress,  subject  to  such  modifications,  on  the  basis  of 
Mr.  Dorsheimer's  Bill,  as  experience  may  have  shown  to  be 
desirable.  There  is  no  substantive  difference,  as  we  understand, 
between  the  authors  of  the  several  BillS|  and  there  seems  no 
reason  to  doubt  that  they  will  be  able  and  willing  to  unite  their 
forces  for  a  fresh  campaign  in  the  new  Congress,  and  with  a  long 
pull,  and  a  strong  pull,  and  a  pull  all  together,  we  may  have  good 
hope  of  the  early  record  of  a  victory  on  a  well-fought  field. 

"  There  are  other  countries  in  which  the  question  of  International 
Copyright  has  come  to  the  front  since  our  last  Conference ;  and  as 
the  subject  is  shortly  to  be  discussed  at  the  Congress  of  the  Inter- 
national Literary  and  Artistic  Association  at  Antwerp,  a  few 
words  will  not  be  out  of  place  here,  as  to  the  progress  of  the 
question  on  the  Continent  A  considerable  impulse  has,  no  doubt, 
been  given  to  the  subject  by  the  Berne  Conference,  held  under 
the  auspices  of  the  Helvetic  Confederation,  and  promoted  by  the 
Inte]:national  Literary  Association,  as  well  as  by  the  Congress  of 
the  Association  held  at  Brussels  last  year.  Concerning  the  pro- 
posals adopted  at  Berne,  there  has  been  published  quite  a  special 
literature,  much  of  which  may  be  read  in  the  pages  of  the/ouma/ 
du  Droit  International  PrivCy  edited  by  our  colleague,  M.  Clunet, 
and  there  are  also  representative  notices  and  articles  in  the 
Revue  de  Droit  International^  edited  by  our  colleague.  Professor 

RiVIER. 

"  The  latest  stage  of  the  question  is  the  draft  Belgian  Law  of 
Copyright  now  before  the  Belgian  Chambers,  and  which  is  to 
form  one  of  the  principal  subjects  of  discussion  at  the  forthcoming 
Antwerp  Congress  of  the  International  Literary  and  Artistic  Asso- 
ciation.    There  are,  practically,  three  Bills  before  the  Chambers, 

I 


(     "4     ) 

that  of  the  Government,  that  proposed  by  the  Reporter,  M.  De 
BoRELGRAEV£,  and  the  amendments  of  the  Central  Section  of 
the  Chambers.  Without  proposing  to  make  any  election  between 
^em,  we  may  hail  the  threefold  legislative  activity  thus  shown  as 
an  earnest  of  the  depth  of  the  interest  taken  in  the  subject  in 
Belgium,  and  we  may  well  hope  that  the  best  provisions  of  each 
will  be  welded  together  into  one  good  Copyright  Law  for  Belgium, 
the  effect  of  wliich  will  be  felt  iar  beyond  the  limits  of  the  country 
of  its  origin* 

**  Having  thus  briefly  alluded  to  continental  legislation,  it  will 
be  proper  to  add  that  Great  Britain  is  not  idle.  A  Bill  is  stated  to 
be  in  course  of  preparation  for  the  next  Session  of  our  Parliament, 
and  it  is  much  to  be  hoped  that  it  may  prove  adequate  to  the 
cleansing  of  the  Augean  stable  of  obscure,  conflicting,  and  doubt- 
ful statutes  which  at  present  hold  sway  as  the  Copyright  Law  of 
the  United  Kingdom." 

Commissions  far  taking  Evidence  before  Foreign  Tribunals. 

The  Hon.  General  Secretary  then  read  the  following  paper  by 
Dr.  HiNDENBURG,  Copenhagen,  on  the  above  subject 

"  At  the  Eleventh  Conference  of  the  Association  for  the  Reform 
and  Codification  of  the  Law  of  Nations  the  following  resolution 
was  unanimously  adopted : — 

"  *  II  importe  qu'un  accord  international  s'dtablisse  pour  Texe- 
cution  des  jugements  Strangers  en  matibre  civile  et  commerciale.' 

"  It  is  evident  that  it  would  be  of  the  greatest  interest,  if  this 
resolution  could  be  put  into  execution,  and  it  is  to  be  hoped  that 
this  will  be  the  case.  On  the  other  hand  it  is  obvious  that  the 
difference  of  legislations  will  be  a  great  impediment.  Each  legis- 
lation has  its  own  rules  with  regard  to  evidence,  and  every  country 
will  prefer  its  own  legislation,  and  be  inclined  to  regard  foreign 
judgments,  which  are  based  upon  different  laws,  with  a  certain 
distrust    When,  for  instance,  the  legislation  of  a  country  prohibits, 
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in  a  large  proportion  of  civil  cases,  the  production  of  witnesses,  it 
will  be  little  inclined  to  enforce,  in  such  cases,  the  execution  of  a 
foreign  judgment,  which  is  based  upon  the  declarations  of  wit- 
nesses. 

''  When  a  person  has  succeeded  in  obtaining  judgment  against 
his  debtor,  it  is  undoubtedly  a  great  annoyance  for  him  to  be 
obliged  to  recommence  his  suit  before  a  tribunal  in  another 
country.  He  has  spent  a  great  deal  of  time  and  money  in 
obtaining  the  first  judgment,  and  that  judgment  is  wholly  dis- 
regarded in  the  country  where  he  has  to  recommence. 

**  Nevertheless,  I  venture  to  think  that  he  may  sustain  yet  more 
serious  damage,  because  the  actual  state  of  legislation  makes  it 
difficult  to  produce  the  necessary  evidence  in  foreign  parts. 

'*  In  Denmark,  Norway,  and  Sweden,  for  instance,  the  question 
what  evidence  is  to  be  produced  is  mainly  left  to  the  parties  and 
their  counsel.  The  court  may,  in  certain  cases,  refuse  to  admit 
evidence  which  is  offered,  or  refuse  to  grant  a  delay,  because 
the  evidence,  to  obtain  which  it  is  asked  for,  will  be  of  no  avail 
in  the  suit ;  but  in  general  the  court  has  but  little  influence  on 
the  production  of  evidence.  Preliminary  judgments,  by  which 
the  court  decides  what  kind  of  evidence  the  parties  are  to  pro- 
duce, or  by  which  it  is  ordered  what  witnesses  are  to  be 
heard,  are  unknown  in  the  Swedish,  Norwegian,  and  Danish  juris- 
prudence. 

"  In  other  countries,  in  France  for  instance,  the  parties  are  pre- 
vented from  producing  oral  evidence  without  the  authorisation  of 
the  tribunal  The  court  has  to  decide  what  witnesses  are  to  .be 
heard.  If  the  witnesses  are  to  be  examined  by  a  different 
tribunal  from  that  before  which  the  case  is  to  be  pleaded,  the 
latter  tribunal  issues  a  commission  rcgatoire, 

'*  How  contrary  this  state  of  things  is  to  the  interests  of  the 
contending  parties  I  shall  show  by  an  example.  It  was  a  case  of 
salvage  before  the  Tribunal  of  Conmierce  of  Copenhagen.  I 
thought  it  necessary  to  produce  the  testimony  of  different  persons 
who  had  been  on  board  the  French  steamer  for  which  I  had  to 
plead.    These  persons  were  at  the  time  at  Paris  and  at  St.  Peters- 
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burg,  and  it  would  have  been  very  simple  to  take  their  evidence 
at  their  places  of  residence.  Such  testimony  would  have  been 
held  sufficient  by  the  Danish  tribunals,  where  it  is  a  rule  that 
testimony  given  in  foreign  countries,  according  to  the  rules  es- 
tablished there,  is  held  valid,  even  if  such  rules  are  not  in  accord- 
ance with  Danish  laws.  It  proved  impossible  to  induce  the 
French  and  Russian  tribunals  to  examine  the  witnesses.  They 
refused  to  do  so  without  a  commission  for  taking  evidence  given 
by  the  Danish  tribunal.  The  end  of  it  was,  that  the  Frendi 
company  was  obliged  to  make  the  witnesses  travel  from  Paris  and 
St.  Petersburg  in  order  to  give  their  testimony  in  Copenhagen. 
This  was  a  very  heavy  expense,  and  would  have  been  impossible 
if  the  case  had  been  a  smaller  one. 

''In  what  way  can  the  Association  assist  in   introducing  a 
remedy  against  such  an  evil  ? 

"  It  would  be  in  vain  to  try  to  regulate  the  procedure  of  dif- 
ferent countries  by  uniform  rules.  This  may  be  done  with  bills 
of  exchange,  bills  of  lading,  or  charter  parties ;  but  the  judicial 
systems  of  the  various  countries  are  too  different  to  allow  of 
assimilation.  I  should  also  think  it  would  be  difficult  to  induce 
the  countries,  in  which  preliminary  judgments  are  unknowp,  to 
alter  their  system.  It  is  considered  by  us,  and  in  Norway,  as  a 
valuable  guarantee  for  the  impartiality  of  the  tribunal,  that  the 
whole  management  of  the  evidence  is  left  to  the  parties.  It  is 
considered  as  the  most  rational  system  that  a  party  shall  be  at 
liberty  to  produce  his  evidence  up  to  the  very  moment  when  the 
final  pleading  takes  place.  It  is  very  difficult  to  make  com- 
missions for  taking  evidence  agree  with  our  whole  judicial  system. 
Nevertheless,  the  government  has  prepared  a  bill,  by  which  it  is 
proposed,  in  Article  205, '  If  witnesses  are  to  be  heard  in  foreign 
parts,  the  party  has  a  right  to  demand,  that  the  tribunal  shall 
issue  the  necessary  letters  of  commission  for  taking  evidence.' 
But  this  bill  has  not  yet  obtained  the  consent  of  Parliament,  and 
it  may  be  doubted  whether  this  consent  will  be  given. 

"It  seems  to  me  that  it  would  be  desirable  to    lay  down 
as  a  rule,  that  the  law  of  the  country  in  which   the  case  is 
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to  be  judged  shall  also  decide  in  what  way  evidence  is  to  be 
produced. 

"On  what  ground  docs  the  theory  of  the  preliminary  judg- 
ments rest?  I  suppose  that  they  are  introduced  in  order  to 
prevent  the  production  of  unnecessary  evidence,  serving  only  to 
annoy  the  adverse  party,  and  protract  the  case  beyond  what  is 
necessary.  The  French  tribunal  is  entitled  to  disregard  the  wit- 
nesses who  may  have  been  heard  in  Denmark  without  a  com- 
mission  rogatoirey  and  when  this  is  the  case,  it  is  not  easy  to  see 
what  harm  can  arise  from  such  evidence  having  been  procured 
here.  The  French  tribunal  will  grant  a  commission^  rogatoire^ 
wEen  it  finds  this  desirable ;  the  witnesses  will  then  be  examined 
here,  as  the  French  tribunal  has  desired.  Or  the  French  tribunal 
may  refuse  to  grant  a  commission  for  taking  evidence.  In  that  case 
the  tribunal  will  grant  no  delay  in  order  to  procure  the  evidence, 
and,  if  the  evidence  is  nevertheless  produced,  may  disregard  it 
If  evidence  is  needed  in  a  case  to  be  judged  in  Norway,  Sweden, 
or  Denmark,  it  will,  in  the  present  state  of  legislation,  and  before 
the  Bill  above  mentioned  has  been  adopted,  be  necessary  to 
examine  the  witnesses  without  a  commission  for  taking  evidence. 
It  ought  to  be  a  sufficient  authorisation  for  the  foreign  tribunal, 
that  the  Danish  tribunal  had  granted  a  delay  of  the  case  in  order 
to  procure  the  evidence.  Evei)  if  it  be  the  French  view  of  the 
subject,  that  such  examination  of  witnesses  without  the  express 
authorisation  of  the  tribunal  may  be  a  method  of  protracting  the 
case,  this  is  a  question  which  may  reasonably  be  left  to  the  tri- 
bunal that  will  have  to  give  judgment  In  other  terms  :  when  a 
legislation  prohibits  the  hearing  of  witnesses  without  a  commission 
for  taking  evidence  from  the  tribunal  that  is  to  try  the  case,  it  is 
in  order  to  secure  the  best  mode  of  procedure  in  those  cases^  which 
are  to  be  pleaded  in  the  country.  It  cannot  have  been  the  intention 
of  the  legislature  to  make  rules  in  order  to  secure  the  best  pro- 
cedure in  cases  which  are  to  be  decided  in  foreign  parts. 

"  It  will  accordingly  be  the  rational  way  to  permit  the  pro- 
duction of  oral  evidence  in  all  cases  where  such  testimony  is 
admitted  by  the  laws  of  the  country  where  the  case  is  to  be  tried. 
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"  I  cannot  bat  agree  with  the  resolution  which  Signor  Baisini  and 
Signor  Benvenuti  proposed  at  the  eleventh  Conference,  vir. : — 

''  *  The  Conference  expresses  the  desire  that  the  Governments 
of  the  different  States  should  come  to  an  agreement  for  regulating, 
in  as  simple  a  mode  as  possible,  the  reciprocal  execution  of  oom- 
missions  for  taking  evidence  (lettres  rogatoires)  in  the  interest  of 
the  administration  of  justice.' 

"  In  venturing  to  call  the  attention  of  the  Association  to  this 
subject^  I  am  very  well  aware  that  I  have  not  been  able  to 
elaborate  it  as  would  have  been  desirable,  by  entering  upon  a 
study  of  the  judicial  systems  in  force  in  the  different  States,  and 
examining  whether  they  are  capable  of  being  adapted  to  such  a 
liberty  to  procure  evidence  as  I  desire. 

*'  In  the  Congress  of  physicians,  which  took  place  at  Copen> 
hagen  in  August,  1S84,  the  resolution  was  adopted,  that  all  the 
physicians  belonging  to  the  Association  should  have  their  atten* 
tion  called  to  certain  questions  proposed  by  the  Congress,  and 
send  their  reports  to  the  administration. 

'*  In  calling  the  attention  of  the  Association  for  the  Reform 
and  Codification  of  the  Law  of  Nations  to  the  subject  treated 
in  this  paper,  I  venture  to  suggest  that  it  may  be  entrusted  to 
members  belonging  to  the  several  countries  to  report  to  the 
Association  what  impediments  the  legislation  of  their  country 
presents  when  evidence  is  needed  for  the  use  of  a  tribunal  in 
foreign  parts.  When  these  reports  are  collected,  I  would  surest 
that  a  commission  be  named  in  order  to  examine  in  what  way 
the  difficulty  can  be  removed,  and  what  applications  the  Asso- 
ciation may  reasonably  make  to  the  different  governments  in 
order  to  remove  the  difficulties  which  at  present  exist" 

Mr.  J.  G.  Alexander,  Hon.  General  Secretary,  observed  that 
the  particular  difficulty  referred  to  by  Dr.  Hindenburg  appeared 
to  be  one  that  could  best  be  dealt  with  by  internal  l^slation, 
such  as  was  suggested  in  his  paper.  In  England,  as  in  the  Scan- 
dinavian countries,  it  was  entirely  left  to  the  parties  to  adduce 
such  evidence  as  they  thought  fit,  subject  to  the  rules  governing 
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the  admissil>tiity  of  evidence ;  but  the  difficulty  as  to  obtaining 
evidence  abroad  did  not  exist,  since  the  English  courts  had  power, 
under  the  statute  i  William  IV.,  cap.  22  (1831),  to  issue  rogatory 
commissions  to  the  courts  of  other  countries,  requesting  them  to 
hear  evidence  for  the  purposes  of  the  English  suit  Such  orders 
could  be  obtained  without  difficulty  on  the  application  of  either 
party.  In  practice,  however,  it  was  more  common  to  appoint 
special  commissioners,  usually  English  lawyers,  to  take  evidence  in 
accordance  with  the  English  system.  So  great  was  the  import- 
ance attached  in  England  to  the  system  by  which  a  witness  is 
freely  cross-examined  by  the  counsel  of  the  opposite  party,  as 
the  surest  means  of  detecting  false  evidence  and  eliciting 
the  truth,  that  English  suitors  and  their  advisers  generally  pre- 
ferred to  adopt  this  course,  notwithstanding  the  great  expense  it 
involved.  In  a  recent  case  {In  re  Boyse,  Crofton  v.  Crofton, 
20  Ch.  Div.  760),  an  application  for  a  commission  to  a  French 
court  to  examine  a  witness  had  been  refused  by  an  eminent 
English  judge  (Mr.  Justice,  now  Lord  Justice,  Fry),  on  the  ground 
that  the  witness  was  setting  up  a  suspicious  case,  which  it  was 
most  important  should  be  strictly  scrutinised,  and  that  the  mode 
of  examination  by  the  judge  alone,  adopted  in  France,  did  not 
offer  the  same  guarantees  as  the  English  mode  of  cross-exam- 
ination. The  question  was  therefore  one  of  considerable  diffi- 
culty ;  it  had  been  raised  at  the  Milan  Conference  in  connection 
with  the  question  of  foreign  judgments,  to  which  it  did  not  properly 
belong;  but  it  would  be  very  desirable  that  it  should  be  fully  dis- 
cussed, and  he  hoped  some  member  of  the  Association  would 
prepare  a  paper  upon  it  for  the  next  Conference. 

Sir  Travers  Twiss  then  read  the  following  paper : — 

On  International  Conventions  for  the  Maintenance  of  Sea  Lights. 

''  It  was  a  misfortune  to  mankind,  incidental  to  the  breaking  up 
of  the  Roman  Empire,  and  the  consequent  revival  of  piracy  in  the 
European  seas,  that  the  milder  treatment  of  shipwrecked  mariners, 
which  the  legislation  of  imperial  Rome  had  brought  into  general 
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use,  came  once  more  to  be  superseded  by  a  practice,  which  attri- 
huted  to  the  crew  of  every  strange  vessel  a  piratical  intention,  and 
regarded  their  destruction  amidst  the  shoals  or  on  the  rocks  which 
they  were  approaching  as  a  beneficent  interposition  of  Providence, 
of  which  the  inhabitants  of  the  coast  were  entitled  to  reap  the 
fullest  benefit  On  this  theory  was  founded  the  medideval '  Droit 
de  Bris,'  under  which  the  feudal  lord  of  the  coast  was  entitled  to 
the  fruits  of  all  shipwrecks,  and  which  is  eloquently  described  by 
the  Metropolitan  of  Touraine,  in  one  of  his  epistles,  in  the  fol- 
lowing terms:  'Whatever  escaped  fix>m  the  wreck  was  by  the 
law  of  the  country  claimed  for  the  treasury  of  the  prince,  who 
spoiled  the  shipwrecked  mariner  more  miserably  than  the  tempest 
itself  had  done.'  * 

''  I  have  alluded  to  this  widespread  apprehension  of  the  piratical 
character  of  every  strange  vessel,  as  furnishing  some  excuse  for 
the  inhospitable  treatment  which  shipwrecked  mariners  experienced 
generally  throughout  Europe  after  the  dissolution  of  the  Roman 
Empire  down  to  the  latter  part  of  the  twelfth  century.  The 
Church  may  be  said  to  have  led  the  way  to  a  better  order  of 
things,  when  the  Lateran  Council  of  a.d.  1179  anathematized  by 
its  decree  and  excommunicated  all  wreckers  who  caused  ships  to 
be  cast  away  by  false  fires  or  other  false  guidance.  The  initiative, 
however,  of  a  more  humane  practice  had  already  been  taken  by 
the  dukes  of  Brittany,  the  coast  of  which  country  was  full  of  perils 
to  navigators,  by  the  institution  of  letters  of  safe-conduct  and  of 
letters  of  pilotage,  whilst  the  Angevine  kings  of  England  co- 
operated, as  dukes  of  Normandy  and  as  dukes  of  Guienne,  by 
proclaiming  that  the  escape  of  any  of  the  shipwrecked  crew  to 
shore  should  void  the  lord's  right  to  wreck.  From  this  time  for- 
ward a  normal  system  of  maritime  salvage  may  be  said  to  have 
been  established  in  France,  in  Italy,  in  Spain,  in  England,  and  in 
Germany,  which  ultimately  superseded  the  feudal  *  Droit  de  Bris.* 
The  question  of  the  present  day  is  how  we  can  best  deal  with  the 

♦  "Quicquid  evadebat  ex  naufragiis  totum  sibi  Fiscus  lege  patriae  vindicabat, 
passosque  naufragium  miserabilius  violentia  principis  spoliabat,  quam  procella." 
— Hildeberti  Turonensis  Archiepiscopi  £pistolae,  32. 
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aborigines  of  Asia  and  of  Africa  under  analogous  difficulties,  in- 
asmuch as  the  ravages  of  the  coast  of  Adel  in  the  early  part  of 
the  sixteenth  centuzy  by  the  Portuguese,  under  the  command  of 
Soarez,  have  left  behind  them  traditions  in  the  Gulf  of  Aden, 
which  will  account  for,  and  almost  excuse,  the  hostility  of  the 
coast-tribes  to  every  European  vessel 

"  There  was  an  opposite  practice,  that  was  not  of  Roman  origin, 
but  was  a  tradition  of  Greek  civilization,  which  had  also  fallen 
into  desuetude  during  the  sa<:alled  dark  ages  of  Europe,  namely, 
the  lighting  of  the  sea-coast  to  passing  mariners,  so  as  to  enable 
them  to  avoid  shipwreck.  The  Pharos  of  Alexandria  is  the  most 
famous  instance  of  a  light-tower  for  such  a  purpose.  It  was  built 
after  the  design  of  a  Greek  architect,  Sosthenes  of  Cnidus,  and 
was  completed  in  the  reign  of  Ptolemy  Philadelphus,  about 
283  ac.  If  we  can  rely  on  the  testimony  of  the  Jewish  historian 
Josephus,  the  fire  of  this  lighthouse  was  visible  at  the  distance  of 
thirty-four  miles,  and  it  would  furnish  a  notable  instance  of  the 
remarkable  visibility,  of  a  wood  fire,  as  compared  with  the  light 
of  the  best  Argand  lamps  of  modem  date.  There  are,  I  believe, 
only  two  lighthouses  in  our  Eastern  hemisphere,  both  of  which 
are  furnished  with  oil  lamps  of  the  first  order,  that  can  vie  with 
the  Pharos  of  Alexandria.  The  lighthouse  erected  on  an  islet 
close  to  Teneriffe  exhibits  a  fixed  and  a  flashing  light,  of  which 
the  flash  is  shown  every  three  minutes,  and  is  visible  in  dear 
weather  at  the  distance  of  thirty-four  miles;  whilst  the  lighthouse 
at  the  Cape  of  Good  Hope  exhibits  a  revolving  white  light,  which 
is  visible  at  the  distance  of  thirty-six  miles.  I  speak  with  diffidence 
of  the  distance  at  which  modem  sea-lights  may  be  visible,  seeing 
that  modern  science  is  introducing  every  day  new  and  more 
efifective  methods  of  hghting  up  dangerous  sea-ways.  I  may  add 
that  the  former  of  the  two  light-towers  above  mentioned  is  at  an 
elevation  of  810  feet  above  the  mean  level  of  the  sea,  whilst  the 
Cape  light  is  at  an  elevation  of  816  feet  I  am  unable  to  state 
the  elevation  at  which  the  fire  on  the  Pharos  of  Alexandria  was 
kept  burning,  probably  on  a  *chauflfoir'  like  that  which  was 
formerly  in  use  on  the  tower  of  Cordouan  in  France. 
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"  The  Roman  lighthouses  ceased  to  be  maintained  after  the  dis- 
solution of  the  Roman  Empire,  but  the  foundations  of  the  towers 
which  lighted  the  narrowest  part  of  the  British  Channel  are  still 
traceable  on  the  heights  of  Dover,  and  likewise  on  the  high  land 
above  Boulogne.  The  suppression  of  the  *  Droit  de  Biis '  was 
a  necessary  preliminary  to  the  general  revival  of  lighthouses  in 
Europe.  France  has  the  honour  of  possessing  the  earliest  known 
modem  light-tower,  to  which  allusion  has  already  been  made. 
It  is  entitled  La  Tour  de  Cordouan,  and  it  stands  on  a  ridge  of 
rocks  on  the  southern  side  of  the  entrance  of  the  river  Gironde. 
Whether  a  light-tower  was  erected  on  those  rocks  as  early  as  the 
ninth  century  may  be  open  to  some  doubt,  but  it  is  historically 
certain  that  Edward  the  Black  Prince  erected  a  light-tower  on 
those  recks  in  1362-71,  which  was  rebuilt  on  a  more  sumptuous 
scale  by  Henry  IV.  of  France  towards  the  end  of  the  sixteenth 
century,  at  the  expense  of  the  Province  of  Guienne,  The  present 
tower  is  220  feet  high.  It  is  now  fitted  up  with  oil  lamps  and 
with  the  best  system  of  lenses  and  reflectors,  and  its  light  is  visible 
at  the  distance  of  ten  French  leagues. 

"The  object,  however,  which  I  have  in  view  at  the  present 
moment  lies  outside  of  the  range  of  European  sea-lights.  I  have 
ventured  to  invite  your  attention  to  a  brief  summary  of  the  history 
of  sea-lights,  as  it  may  serve  to  explain  how  it  happens  that  there 
is  no  allusion  to  sea-lights  in  any  mediaeval  code  of  maritime  laws. 
The  light-tower  of  the  present  day,  which  is  productive  of  such 
great  international  benefit,  is  essentially  the  creation  of  modem 
science.  It  is  difficult  to  believe  that  the  comparatively  feeble 
light  of  a  bunch  of  tallow-candles  was  in  use  in  the  Eddystone 
tower  at  the  entrance  of  the  British  Channel  as  late  as  1807  a.d., 
when  the  invention  of  the  Argand  oil  lamp,  and  its  combination 
with  metallic  reflectors,  gave  a  new  impulse  to  the  construction  of 
lighthouses  to  meet  the  wants  of  the  increased  commerce  of  the 
age.  The  mechanical  skill  of  English  engineers  has  meanwhile 
brought  the  construction  of  light-towers  to  great  perfection,  whilst 
the  co-operation  of  French  science  has  been  most  useful  in  im- 
proving the  lights  themselves. 
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"  A  furtliCT  and  more  important  object  in  reviewing  the  history 
of  sea-lights  is  to  investigate  the  mode  of  proceeding  which  was 
adopted  in  former  day^^  as  it  may  furnish  hints  for  our  guidance 
in  the  present  day,  if  we  would  cope  successfully  with  diiEculties 
of  no  ordinary  magnitude,  that  beset  the  maritime  highway,  which 
the  genius  and  energy  of  M.  de  Lesseps  have  constrained  the 
mercantile  world  to  adopt  in  preference  to  the  safer  route  dis* 
covered  by  Vasco  de  Gama  in  the  fifteenth  century  round  the 
Cape  of  Good  Hope. 

'*  When  Christopher  Columbus  struck  boldly  out  from  the  frontier 
islands  of  the  Old  World  across  the  mysterious  waters  of  the 
Atlantic  Ocean,  he  needed  no  lighthouses  nor  sea  marks  to  guide 
him  on  his  venturesome  enterprise  to  ^cover  a  new  land  in  the 
far  West,  for  he  had  embarked  on  a  sea  in  which  there  was  neither 
reef  nor  shoal  to  impede  his  passage  until  he  had  reached  what  he 
believed  to  be  the  goal  of  his  voyage.  *  It  is  otherwise  with  the 
seas  which  the  opening  of  the  Suez  Canal  has  compelled  the 
European  mariner  to  navigate  in  preference  to  the  deeper  waters 
of  the  Southern  Ocean.  The  mariner  who  now  sets  forth  from 
Hamburg  on  a  voyage  to  the  far  East  has  to  bid  adieu  to  the 
tidal  waters  of  the  Atlantic  at  the  Straits  of  Gibraltar,  and  thence- 
forth to  thread  the  dangers  of  the  narrow  portion  of  the  tideless 
Mediterranean  Sea  before  he  reaches  the  Suez  Canal ;  and  afler 
he  has  passed  through  the  Canal,  he  has  to  steer  his  ship  in  safety 
amidst  the  coral  reefs  of  the  Red  Sea,  and  thence  to  feel  his  way 
with  the  lead  from  the  Straits  of  Bab-el-Mandeb  (the  Gate  of 
Affliction)  until  he  discovers  the  lights  of  Aden,  and  may  stand 
boldly  forth  into  the  Arabian  Sea,  availing  himself,  as  the  case 
may  be,  of  the  monsoon  and  the  currents  dependent  upon  it. 
Since  I  had  the  honour  of  bringing  the  subject  of  International 
Sea4ights  before  the  Conference  of  this  Association,  which  was 
held  in  the  Guildhall  of  the  City  of  London  in  1879,  the  British 
Government  has  placed  a  lighthouse  on  Minicoy,  one  of  the 
Laccadive  Islands,  which  is  invariably  passed,  according  to  the 
monsoon,  very  close  on  tlie  north  or  south  side  by  every  steam 
vessel  which  is  bound  from  the  Gulf  of  Aden  either  for  Ceylon, 
the  Bay  of  Bengal,  the  Eastern  Archipelago,  or  China  or  Japan 
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not  to  mention  New  Guinea  and  Australia.  Other  governments 
are  also  coming  to  the  aid  of  passing  mariners.  France,  for 
instance,  proposes  to  put  up  a  new  light  on  the  Tunisian  coast  at 
Cape  Serrat ;  but  a  light  is  still  to  be  desired  on  an  islet  to  the 
north  of  the  Galita  Channel,  or  on  the  Sorelle  Rocks  to  the  west- 
ward of  that  channel,  which  he  in  the  direct  course  of  vessels  from 
the  Straits  to  Port  Said.  I  may  observe,  with  reference  to  these 
Sorelle  Rocks,  that  the  Radnorshirey  a  British  steam  vessel  of 
i,8oo  tons,  bound,  with  a  general  cargo  of  2,700  tons,  from 
London  to  ports  in  China  and  Japan,  was  wrecked  so  recently  as 
the  2oth  of  June  last,  on  those  rocks,  in  calm  weather  during  the 
night,  owing  to  a  current  setting  her  to  the  southward  of  her 
course.  Before  leaving  the  Mediterranean,  I  may  venture  to 
point  out  a  locaHty  where  a  light  would  be  desirable  in  the  interest 
of  the  trade  of  the  £ast  with  Marseilles  and  the  northern  ports 
of  Italy,  namely,  on  Keith  Reef,  which  is  nearly  equidistant  from 
Cape  Bon  and  from  the  islands  off  the  westernmost  point  of  Sicily ; 
and  I  might  almost  venture  to  suggest  to  the  Italian  Govern- 
ment to  set  up  a  lighthouse  on  Keith  Ree^  as  it  might  probably 
induce  the  French  Government  to  return  the  friendly  service, 
and  to  complete  the  lighting  of  their  African  seaway  by  a  light- 
house on  the  Sorelle  Rocks. 

"  Let  us  pass  on  to  Egypt  itself  and  the  Red  Sea.  I  will  not 
detain  you  by  discussing  the  recent  hghting  of  the  Canal  itself 
by  gas  buoys,  which  are  said  to  be  highly  successful  The 
Egyptian  Government  since  1879  has  built  a  lighthouse  on  the 
northernmost  of  the  two  islets  called  the  Brothers.  This  is  one 
of  the  first  lights  which  cheer  the  crew  of  the  outward  bound 
vessel  after  she  has  left  the  Canal  It  was  exhibited  for  the  first 
time  in  June  1883.  The  Red  Sea  may  in  other  respects  be  said 
to  be  now  fairly  well  lighted,  until  we  approach  its  southern  ter- 
minus. Here,  indeed,  a  light  is  wanting  on  the  Abu  Ail  islands, 
which  are  not  easily  seen  at  night,  and  between  which  and  the 
larger  island  to  the  south-west,  called  Jebel  Zukur,  is  the  most 
convenient  passage  for  vessels  outward  bound  for  the  Straits  of 
Bab-el-Mandeb.  There  can  arise  no  international  difficulties 
respecting  the  lights  which  have  been  hitherto  mentioned  as 
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desirable,  inasmuch  as  they  would  be  set  up  on  territory  which 
is  under  the  control  of  civilized  Governments.  But  when  we 
leave  the  Red  Sea,  and  enter  the  Gulf  of  Aden,  we  bid  adieu  to 
civilization,  as  regards  its  southern  and  more  dangerous  shore, 
after  we  have  passed  Tajourra  Bay,  recently  occupied  by  the 
French.  At  last  we  reach  Cape  Guardafui,  the  easternmost  head- 
land of  the  Gulf,  where  the  full  force  of  the  south-west  monsoon 
is  felt  from  the  middle  of  April  to  the  end  of  September ;  whilst 
the  north-east  monsoon  commences  about  the  middle  of  October, 
and  prevails  during  the  months  of  November,  December,  January, 
and  February,  and,  according  to  the  prevalence  of  one  or  the 
other  monsoon,  the  current  round  Cape  Guardafui  sets  in  different 
directions.  The  ancient  Greeks  imagined  the  Black  Sea  to  be 
full  of  peril  from  the  strong  currents  at  the  entrance,  which,  as 
they  believed,  brought  two  floating  islands  into  collision  with 
passing  vessels,  whilst  they  failed  to  understand  that  the  varying 
currents  carried  the  vessels  themselves  towards  the  islands,  which 
they  named  *  the  Symplegades,'  namely  the  islands  which  clash 
together.  So  it  was  with  the  early  navigators  in  the  Gulf  of  Aden, 
they  failed  to  realize  the  phenomena  of  the  trade-winds,  until  the 
reign  of  the  Emperor  Claudius ;  and  it  is  only  in  modem  times 
that  the  change  of  the  set  of  the  current  round  Cape  Guardafui 
has  been  identified  with  the  change  of  the  monsoon.  Bruce,  the 
African  traveller,  has  contended  that  the  name  of  Guardafui,  for 
which  the  Portuguese  are  sponsors,  is  not  the  correct  name  of  the 
Cape,  and  that  its  Arab  name  is  Gardafan,  which  signifies  '  the 
Straits  of  Burial.'  Let  us  hope  that  the  concert  of  Europe  may 
be  successfully  invoked  to  revive  the  name  by  which  it  was  known 
in  the  era  of  the.  Ptolemies,  namely  Cape  Aromata,  so  called 
from  the  spices  procured  by  the  merchants  of  the  West  in  the 
neighbourhood  of  the  Cape. 

"  It  is  not,  however,  to  vessels  which  are  outward  bound  from 
the  Straits  of  Bab-el-Mandeb  that  Cape  Guardafui  is  so  fraught 
with  danger ;  it  is  to  vessels  returning  from  the  East  with  valuable 
cargoes  that  the  Cape  is  an  object  of  just  terror.  These  vessels 
for  the  most  part,  after  crossing  the  Equator,  have  to  shape  a 
course  to  make  the  African  coast  between  Cape  Guardafui  and 
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Ras  Hafun.  a  prominent  headland,  about  eighty  miles  to  the 
south  of  GuardafuL  This  second  headland  is  connected  with 
the  mainland  by  a  long  narrow  neck  of  sand,  on  either  side  of 
which  is  a  deep  bay,  and  as  vessels  homeward  bound  have  to 
make  a  course  which  will  enable  them  to  round  Cape  Guardafui 
close  to,  in  order  not  to  be  set  too  far  to  the  northward  by  the 
strong  current,  they  are  liable  to  mistake  the  high  land  of  Ras 
Hafun  for  the  headland  of  Guardafui ;  and  when  they  had  hoped 
to  have  safely  rounded  Cape  Guardafui,  they  have  unexpectedly 
found  themselves  ashore  under  the  steep  cliffs  of  Ras  Hafiin. 
Other  dangers  beset  Cape  Guardafui  itself,  for  it  is  frequently 
enveloped  in  a  thick  haze,  and  the  lead  is  not  to  be  trusted,  as  the 
Cape  is  steep-to,  with  twelve  fathoms  water  close  on  shore.  Of 
the  vast  amount  of  property  which  is  imperilled  every  year  in 
the  Gulf  of  Aden,  some  idea  may  be  formed  from  the  return 
of  the  vessels  and  tonnage  that  passed  through  the  Suez  Canal 
in  1884,  recently  presented  to  the  British  Houses  of  Parlia- 
ment, from  which  it  appears  that  in  that  year  the  number  of 
vessels  amounted  to  3,284,  and  their  gross  tonnage  exceeded 
8,319,967  tons.  I  am  unable  to  ascertain  how  many  of  these 
vessels  and  their  crews  suffered  shipwreck  on  this  inhospitable 
coast,  but  from  lists,  with  which  I  have  been  favoured  by  the 
Committee  of  Lloyd's,  it  would  appear  that  as  many  as  eleven 
large  steam  vessels  of  commerce  have  been  reported  at  Lloyd's 
to  have  been  wrecked  at  Cape  Guardafui  or  at  Ras  Hafun  since 

1873. 
"  At  Cape  Guardafui — 

Singapore Hankow  to  London. 

Kwangchow Liverpool  to  Hong  Kong. 

Cashmere Zanzibar  to  Aden. 

Overyssel Batavia  to  Rotterdam. 

Matthew  Curtis      ....  Calcutta  to  Dundee. 

Fleurs  Castle Hankow  to  London. 

WUlingale Madras  to  Boston* 

"  At  Ras  Hafun— 

Tenasserim Rangoon  to  London. 

Meikong Shanghai  to  MarseiUes. 

Moskwa Hankow  to  Odessa. 

Consolation Singapore  to  London. 


i 
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^  It  will  be  seen  from  the  names  and  destinations  of  the  several 
vessels  in  the  above  lists,  that,  although  the  majority  of  them  are 
of  British  nationality,  other  nationalities  have  experienced  in 
common  with  Great  Britain  the  evil  results  of  there  being  no  sea- 
lights  in  the  neighbourhood  of  Cape  Guardafui.  But  what  State 
can  be  called  upon,  in  accordance  with  the  practice  of  European 
nations,  to  light  up  the  approaches  to  the  Gulf  of  Aden,  the  coasts 
of  which  are  in  the  occupation  of  uncivilized  races  of  men  ?  Here 
is  a  problem  of  the  highest  interest  to  the  mercantile  com- 
munity of  both  hemispheres.  Like  the  Gordian  knot  of  old,  it 
cannot  be  untied  in  the  ordinary  manner.  Must  we  cut  it,  or 
can  we  not  untie  it  by  a  new  device,  which  is  not  altogether 
without  a  precedent  ? 

"  Let  us  consider  for  a  moment  how  this  great  amount  of  tonnage 
which  passed  through  the  Suez  Canal  in  1884  was  distributed. 
The  same  Parliamentary  paper  furnishes  us  with  the  details 
They  are  as  follows 


Flag. 


Great  Britain 

France    •  . 

Holland  .  .     . 
Germany 

Italy  .     .  .     . 
Austro- Hungary 

Spain       •  . 

Russia     .  .     . 
Norway  . 

Japan      .  .     . 
Belgium  . 
America  . 

Portugal .  .     . 

Egypt      .  .     . 

Turkey    .  .     . 
Sarawak  . 
China      • 

Denmark  .     • 

Zanzibar .  • 

Greece     .  .     . 

Siam  .     .  .      . 


Z884. 


Vessels. 


2,474 
300 

HS 
130 

46 

17 
18 

13 
5 

4 

4 

4 

4 
I 


Gross  Tonnage. 


Ton«. 
6, 312, 533-810 

«29,398'578 

359,756-130 

238,293-460 

i66, 172*740 

147,095*550 
137,632-100 

46,786*620 

33,008680 

191360-560 

9,798-900 

8,230-940 

4,613-400 

4,4i7'440 
2,563-240 

305*210 


3,284 


8,3*91967-358 
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"  It  would  appear  from  this  paper  that  no  return  has  been  made 
in  1884  of  the  vessels  sailing  under  the  flags  of  the  five  last 
enumerated  States,  but  such  returns  will  not  be  necessary  to  illus- 
trate my  argument.  The  total  return  in  their  behalf  in  1882 
amounted  to  twelve  vessels,  of  which  the  gross  tonnage  exceeded 
12,000  tons. 

"  The  main  difficulty  in  the  question,  to  which  I  have  already 
alluded,  is  found  in  the  fact  that  the  two  headlands,  on  each  of 
which,  if  the  work  is  to  be  done  eflfectively,  it  will  be  necessary 
to  erect  and  to  maintain  a  lighthouse,  namely  Cape  Guardafiii  and 
Ras  Hafun,  are  not  in  the  possession  of  any  civilized  Power; 
and  whilst  Cape  Guardafui,  or,  as  the  Arabs  now  term  it,  Ras 
Asir,  is  under  the   sovereignty  of  the  Sultan  of  the  Northern 
Somalis,  Ras  Hafiin  belongs  to  the  Mijjertheyn  tribe.     Of  the 
latter,  however,  it  may  be  said  that  they  are  more  kindly  disposed 
towards  Europeans  than  the  Northern  Somalis.     It  is,  however, 
within  the  range  of  practical  probability  that  both  these  tribes  may 
be  found  to  be  amenable  to  motives  of  self-interest,  if  they  are  ap- 
proached with  due  caution.   The  first  step  should  be  to  wean  them 
from  the  habit  of  regarding  the  goods  of  the  shipwrecked  mariner 
as  providential  spoil  of  the  sea ;  the  second  step  may  then  be 
attempted,  namely  to  induce  them  to  welcome  a  light-tower,  by 
offering  to  them  a  subsidy,  which  shall  more  than  compensate 
their  chiefs  for  the  annual  loss  of  revenue,  which  may  ensue  to 
them  upon  the  cessation  of  wrecks  upon  their  coast 

'*  Great  Britain  has  been  successful  in  making  good  the  first  of 
these  steps,  for  papers  have  been  laid  before  Parliament,  which 
contain  a  variety  of  treaties  with  the  chiefs  of  the  Mijjertheyn 
tribes,  by  which  they  have  agreed  to  protect  all  persons  ship- 
wrecked on  their  coasts,  and  to  guard  aJ^i  vessels  from  plunder 
and  wilful  damage,  to  the  utmost  of^^eir  ability ;  in  return  for 
which  acts  of  good-will  they  are  yo  receive  an  annual  stipend 
from  the  British  Government,  and  a  reasonable  salvage  remunera- 
tion in  each  case,  to  be  awardec*^  according  to  British  law  by  the 
British  Political  Resident  at  /^den.  But  it  would  appear  from 
other  papers  that  the  Sultan  '^^  the  locality  has  declined  to  sign 
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any  convention  in  which  any  allusion  is  made  to  a  lighthouse. 
This  refusal  is  calculated  to  discourage  Great  Britain,  unless  she 
should  be  empowered  to  act  on  behalf  of  united  Europe  and  to 
appeal  in  a  certain  degree  to  the  co-operation  of  Europe. 

"  The  enterprise  of  lighting  up  the  entrance  and  the  approaches 
to  the  Gulf  of  Aden  is  no  slight  undertaking.  I  have  spoken 
of  a  light  on  Ras  Haf\m  and  another  light  on  Cape  Guardafui  as 
being  necessary ;  the  former  of  which  should  be  a  making  light, 
the  latter  need  only  be  a  rounding  light ;  but  the  distance  from 
Ras  Hafun  to  C^^e  Guardafui  is  about  eighty  miles,  and  other 
lights  will  be  necessary  to  complete  the  chain  of  outposts,  if  I 
may  so  call  them,  which  shall  give  notice  to  vessels  in  hazy 
weather,  or  to  such  as  have  outrun  their  reckoning.  Into  these 
details  I  do  not  propose  to  enter.  Assuming  that  lights  are 
needed  on  several  points  of  this  dangerous  coast,  and  that 
Great  Britain  has  the  greatest  stake  in  the  trade  between  Europe 
and  the  far  East,  she  may  reasonably  be  expected  to  take  the 
lead  in  negotiating  treaties  with  the  natives  of  the  coast  She 
cannot,  however,  be  expected,  if  she  should  succeed  in  her 
negotiations  with  the  natives,  to  undertake  the  task  of  erecting 
and  maintaining  the  necessary  lights  without  the  co-operation 
of  other  nations,  who  have  a  like  although  not  an  equal 
interest  with  her  in  the  safety  of  the  navigation  of  the  Gulf  of 
Aden. 

^  In  accordance,  hbwever,  with  what  I  may  call  the  common  law 
of  Europe,  Great  Britain  would  not  be  entitled  to  levy  dues  on 
passing  vessels  on  account  of  lights  not  within  her  own  territory ; 
but  an  international  convention  might  give  her  such  a  right,  and, 
if  it  were  thought  expedient,  the  light  dues  might  be  levied  at 
Port  Said.  But  there  is  a  precedent  of  another  kind  which  may 
deserve  attention,  namely  the  International  Lighthouse  Treaty, 
known  as  the  Cape  Spartel  Convention.  Under  this  treaty,  which 
was  concluded  between  the  United  States  and  the  Maritime  Powers 
of  Europe  on  the  one  side,  and  the  Sultan  of  Morocco  on  the 
other,  in  1865,  and  to  which  the  German  Empire  acceded  in 
1878,  no  dues  are  levied  on  passing  vessels ;  but  the  Govern- 
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ments  make  up  a  common  purse,  from  which  the  maintenance 
and  administration  of  the  lighthouse  are  defrayed.  I  do  not 
trouble  you  with  the  details  of  this  treaty,  for  some  of  them 
would  not  be  applicable  to  Cape  Guardafui ;  but  I  may  remark 
that  the  Sultan  of  Morocco  has  undertaken  to  protect  the  light- 
house on  Cape  Spartel  in  time  of  war,  and  the  other  contracting 
parties  have  engaged  themselves  to  respect  at  all  times  its  neutrality. 
I  allude  to  this  treaty  as  a  precedent  for  inviting  the  co-operation 
of  the  Maritime  Powers  in  maintaining  the  lighthouses  near  Cape 
Guardafui,  if  the  interest  of  Great  Britain  should  prompt  her  to 
erect  them  at  her  own  expense,  after  she  has  prevailed  on  the 
native  tribes  to  welcome  their  erection.  I  am  &in,  indeed,  to 
admit  that  if  Great  Britain  should  erect  any  lighthouses  on  this 
barbarous  coast,  she  must  be  prepared  to  protect  them,  and  to 
provide  for  the  regular  service  of  the  lights.  Meanwhile,  until 
a  common  understanding  can  be  arrived  at  upon  a  subject  of  such 
general  interest  to  humanity,  it  may  be  possible  to  keep  a  steam- 
light-vessel  stationed  off  Cape  Guardafui,  notwithstanding  the 
violence  of  the  monsoon,  and  the  light  of  that  vessel  would  serve 
as  a  rounding  light  for  vessels  coming  from  the  southward,  in  this 
sense,  that  no  vessel  should  alter  her  course  with  a  view  of  round- 
ing Cape  Guardafui  until  she  has  sighted  the  light-vessel  I  do 
not  invite  any  discussion  as  to  the  details  of  a  complete  scheme, 
which  may  be  properly  left  to  the  consideration  of  the  respective 
Governments.  It  is  sufficient  for  me  to  advocate  the  principle 
of  an  International  Convention  on  the  subject,  and  to  invite  your 
approval  of  the  principle  in  the  common  interest  of  the  merchants 
and  mariners  of  every  nationality.  Germany  herself  has  a  great 
future  before  her  in  the  far  East,  and  the  two  great  mercantile 
fleets,  which  her  Parliament,  if  I  mistake  not,  has  consented  to 
subsidize,  will  have  a  vital  interest  in  the  safe  navigation  of  the 
Gulf  of  Aden,'* 

Sir  Travers  Twiss  concluded  by  expressing  the  hope  that 
Great  Britain  on  her  part,  supported  by  the  other  maritime 
nations  on  theirs,  would  do  her  best  to  provide  for  the  erection 
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and  maintenance  of  sea-lights  and  %hthouses  in  waters  where 
they  were  so  greatly  needed. 

Mr.  S.  C.  Hadley  expressed  the  obligation  of  the  Conference 
to  Sir  Travers  Twiss  for  his  very  suggestive  communication. 
Having  had  occasion  to  investigate  the  circumstances  relating  to 
the  loss  of  several  vessels,  he  thought  this  question  was  closely 
connected  with  that  which  was  discussed  yesterday,  and  that 
many  accidents  would  be  averted  by  the  erection  of  lighthouses 
as  proposed. 

Herr  Laeisz  desired,  on  behalf  of  the  German  members  of  the 
Conference,  to  thank  Sir  Travers  Twiss  for  his  paper,  and  for 
the  valuable  suggestions  he  had  made.  He  hoped  they  would 
soon  be  acted  upon. 

Mr.  Alexander,  Hon.  General  Secretary,  and  Secretary  of 
the  Foreign  Judgments  Committee,  having  made  a  brief  statement 
with  regard  to  the  question  of  foreign  judgments,  preparatory 
to  its  discussion  at  the  next  sitting,  the  sitting  was  then  closed. 


Friday  Morning,  August  21. 

The  Conference  reassembled  under  the  presidency  of  Dr. 
Wendt. 

Cof^ict  of  Marriage  Laws, 

The  following  paper  on  this  subject,  by  Signor  Vittorio  de 
Rossi,  Advocate,  of  Leghorn,  was  presented  by  the  Hon.  Genend 
Secretary. 

*'J*ai  pens^  qu'il  serait  utile  de  renseigner  notre  Association 
sur  un  jugement  rendu  rdcemraent  par  la  Cour  d'Appel  de  Rome 
en  mati^re  de  divorce. 

"  On  sait  que  le  Code  italien  jusqu'ici  n'admet  pas  la  dissolution 
du  mariage  par  le  divorce.  M,  Villa  lorsqu'il  ^tait  Ministre  de  la 
Justice  prdsenta  k  la  Chambre  des  Ddputds  un  projet  de  loi  \  ce 
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sujet:  on  I'a  pris  en  consid&adon,  mais  il  n'a  pas  encore  €h6 
soumis  k  la  discussion  du  Parlement 

''  On  avait  exagdr^  la  port^  de  la  prohibition  du  divorce  arrtt^e 
dans  notre  Code.  Les  tribunaux  et  les  hautes  Couis  d'ltalie 
pensaient  jusqu'id  que  ce  serait  se  mettre  en  opposition  k  des 
dispositions  d'ordre  public  que  de  reconnaltre  et  donner  Yfxa- 
^uaiur  en  Italie  k  des  jugements  Strangers  qui  auraient  pro- 
noncd  la  dissolution  du  manage  par  le  divorce. 

•*  Ce  principe,  au  point  de  vue  de  notre  loi  formelle  en  la  ma- 
ti^re,  ^tait  juste  jusqu'k  un  certain  point,  c'est4i-dire  lorsqu'on  pr6- 
tendait  faire  reconnattre  et  sanctionner  par  nos  Cours  un  divorce 
prononc^  k  I'^tranger  entre  sujets  italiens.  De  cette  fa9on  on 
avait  pour  but  de  faire  respecter  la  loi,  et  de  ne  pas  permettre 
aux  ^poux  italiens  de  se  soustraire  aux  dispositions  prohibi- 
tives  de  leur  statut  personnel,  en  demandant  aux  magistrats  des 
autres  pays  ce  qu'ils  ne  pouvaient  pas  obtenir  chez  eux.  On 
ne  voulait  pas  admettre  qu'il  fdt  possible  d'duder  la  loi  person- 
nelle,  par  le  moyen  trbs  simple  et  tr^s  facile  de  se  transporter 
d'un  lieu  k  un  autre.  No^us  n'avons  qu'k  nous  rappeler 
sur  ce  point  ce  que  nous  avons  dit  aiUeurs  sur  ce  sujet;* 
c'est-k-dire  que  le  citoyen  italim  qui  prAendrait  obtenir  Yeoce- 
quatur  en  Italie  d'un  acte  de  divorce  prononcd  k  T^tranger, 
afin  de  s'en  servir  pour  passer  k  un  second  manage,  chercherait  k 
violer  les  regies  prohibitives  qui  dmanent  de  son  statut  personnel^ 
et  sa  demande  devrait  tXxt  rejet^  comme  contraire  k  I'Art  12  de 
notre  Code. 

'*  Mais  en  m^me  temps,  comme  j'ai  d^jk  dit,  on  ne  doit  pas 
exag^er  ce  principe ;  notre  Code  est  fait  pour  les  Italiens,  et  sur- 
tout  en  matibre  personnelle  on  ne  peut  pas  en  faire  application 
aux  Strangers,  qui  sont  r^gis  par  leur  propre  loi. 

''  Dans  le  titre  prdiminaire  du  Code  civil  italien  on  a  fix^  des 
principes  trbs  importants,  en  mati^re  de  droit  international  priv^ 
qui  ont  rencontrrf  Tapprobation  des  juristes.  Uart  6  est  ainsi 
congu :  *  U^tat  et  la  capacity  des  personnes  et  les  rapports  de 

*  Siudi  di  diritto  intemasionaU  prwato  in  reiazione  alia  Ugge  italiana.    li- 
Torno.    E<lit  Meucci,  i88a 
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famille  sent  r^l&  d'aprbs  Uur  lot  noHonaU!  Or  nul  doute  que 
les  lois  qui  regardent  le  manage,  ainsi  que  sa  dissolution,  soient 
comprises  dans  le  statut  personnel  des  ^poux.  La  loi  du  lieu 
de  la  c^dbration  du  manage  {fex  loci  contractus)  r^git  seulement 
les  formes  de  la  calibration,  mais  non  pas  la  capacitk  des  ^poux 
pour  le  contracter  ou  pour  le  dissoudre :  ces  conditions  essentielles 
It  la  validity  du  manage  dependent  uniquement  de  la  loi  nationale 
des  ^poux.  Done,  pour  ^tablir  la  capacity  des  ^poux,  tant  pour 
cS^brer  le  manage  que  pour  procdder  au  divorce,  on  ne  doit 
s'attacher  qu'^  la  nationality  des  dpoux.  Ne  pas  reconnaitre 
en  Italie  un  divorce  prononcd  par  une  Cour  ^trangbre  entre  des 
^poux  Strangers  dont  la  loi  nationale  le  permet,  c'est  pr^tendre 
porter  Tautoritd  de  notre  Code  civil  dans  un  autre  Etat,  et  c'est  en 
m^me  temps  envisager,  comme  une  question  d'ordre  public,  celle 
qui  appartient  au  contraire  au  droit  privt  et  de  famille. 

'^  D'accord  avec  ces  principes  nous  avons  vu  avec  satisfaction 
notre  jurisprudence  entrer  dans  une  voie  trbs  lib^rale  \  ce  sujet,  et 
nous  allons  signaler  It  notre  association  un  arr^t  trfes  important 
de  la  Cour  d'Appel  de  Rome  du  22  Novembre  1884  en  mati^re 
de  divorce. 

''  Voici  les  faits :  la  Cour  Supreme  de  Berlin  avait  prononc^  le 
divorce  entre  la  Comtesse  Marie  Beccadelli  (d'origine  italienne) 
et  le  comte  Donhoff  (sujet  prussien)  :  et  la  dame  Beccadelli  de- 
mandait  ^  la  Cour  de  Rome  Vexequaiur  de  cet  arr£t  de  la  Cour  de 
Berlin.  La  demanderesse  se  fondait  sur  I'Art.  941  de  notre  Code 
de  Procedure,  qui  autorise  nos  Cours  II  d^larer  ex^utoires 
les  jugements  Strangers  apr^  avoir  vdrifid :  i"*  que  Tarr^t  a  ^t^ 
prononcd  par  une  autoritd  judiciaire  compktente:  2°  que  le 
ddfendeur  a  i\&  r^gulibrement  assign^  devant  les  juges  Strangers : 
3®  que  le  demandeur  et  le  ddfendeur  ont  iXi  l^galement  repr^- 
sent&  devant  le  tribunal  Stranger,  ou  que  leur  d^faut  a  €\&  rdgu- 
li^rement  constat^;  4°  que  le  jugement  Stranger  ne  contient 
pas  de  dispositions  contraires  k  Vordre  public  ou  au  droit  public 
int^rieur  de  notre  royaume. 
^'  La  Cour  de  Rome  a  commence  par  ^tablir  que,  pour  appr^ier 
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les  efTets  du  divorce,  il  fallait  avant  tout  verifier  si  les  ^poux 
Donnoff  ^taient  tous  deux  sujets  prussiens  k  T^poque  oh  lenr 
divorce  fut  prononcd.  Sur  ce  point,  s'appuyant  sur  TArt  14  du 
Code  civil  italien  qui  declare  que  /a  femme  italimne  qui  kpou^ 
un  Stranger  devient  ktrangh^e^  si  par  le  fait  du  mariage  dU 
acquiert  la  nationalitk  du  mari^  la  Cour  de  Rome  d^ida  que 
la  dame  Beccadelli  et  le  Comte  DonhoflF  devaient  6tre  consid^r^ 
comme  sujets  prussiens.  La  Cour  admit  par  suite  que  le  mariage 
d*un  citoyen  prussien  avec  une  femme  italienne,  devenue  prus- 
sienne  par  le  fait  m^me  du  mariage,  doit  toe  soumis  k  la 
loi  prussienne  et  r^gi  par  elle  dans  tous  ses  effets,  y  compris 
le  divorce.  En  reconnaissant  ainsi  en  Italie  les  lois  d'un  pays 
Stranger,  qui  admettent  le  divorce,  on  ne  fait  pas  offense  aux 
principes  de  Vordre  public  ou  du  droit  public  italiens :  au  con- 
traire,  on  ne  fait  que  se  conformer  k  TArt.  6  de  notre  Code, 
qui  soumet  la  capacity  et  Trftat  des  personnes  k  leur  loi  nadonale. 
II  faut  faire  attention  (ajoute  la  Cour  de  Rome),  de  ne  pas  con- 
fondre  Vordre  public  avec  Vinterit  public:  en  dictant  les  disposi- 
tions qui  tregardent  le  mariage,  cette  institution  naturelle  qui 
pr^dda  la  formation  de  la  famille  et  de  toute  socidt^  civile,  les 
l^gislateurs  ont  dft  prendre  assur^ment  en  consideration  Yinterit 
public;  mais  le  mariage  regard^  en  soi-m^me  n'appartient  pas 
k  Fordre  public  ni  au  droit  public,  mais  au  contraire  ii  touche  aa 
droit  privh^  et  il  est  compris  dans  la  cat^gorie  des  contdlts. 

"D'aprfes  ces  considerations,  la  Cour  d'Appel  de  Rome,  ren- 
voyant  les  parties  adverses,  accorda  X exequatur  au  jugement  de 
la  Cour  Supreme  de  Berlin  qui  avait  prononc^  le  divorce. 

"Ayant  expos^  cette  solution  pratique,  dohn^e  par  une 
des  Cours  d'ltalie  k  un  cas  tr^s  important  de  conflit  des  lois 
en  matifere  de  mariage,  j'ai  Thonneur  de  soumettre  aux  d^b^- 
rations  de  la  Conference  de  notre  Association  for  the  reform  and 
codification  of  the  law  of  nations  les  conclusions  suivantes  sur  ce 
sujet  qui  est  recommand<f  par  le  Comitd  exdcutif : 


(    135    ) 


"  Rigies  A  suivre  dans  ks  cos  de  Con/lit  des  Lois  sur  le  Mariage. 

**  I.  U^tat  personnel  et  la  capacity  des  ^poux  k  contracter  le 
manage  doivent  ^tre  regies  d'apr^s  leur  Ui  nationale. 

*\  2.  La  m&ne  loi  nationale  doit  r^gler  le  droit  d'opposition 
au  manage  de  la  part  des  parents  des  dpoux,  et  les  motifs  de 
nullitd  de  manage  par  defkut  des  conditions  essentidUs. 

*'  3.  Les  formes  de  cd^ration  du  manage  doivent  ^tre  r^l^s 
suivant  la  loi  du  lieu  de  cette  c^^bration. 

*'  4.  La  capacity  de  dissoudre  le  manage  par  le  divorce  doit 
£tre  regime  par  la  hi  nationale  du  mari^  puisqne  la  femme  en  se 
mariant  acquiert  la  nationality  de  son  man. 

"  5.  Les  jugements  Strangers  qui  auront  prononc^  un  divorce 
devront  dtre  reconnus,  et  obtenir  leur  execution  et  leurs  effets, 
mgme  dans  les  J^tats  dont  la  legislation  n*accorde  pas  la  isu:ult^ 
de  divorcer,  pourvu  que  les  dpoux  soient  Strangers,  et  que  leur 
loi  personnelle  (loi  nationale)  I'accorde.'' 

The  Hon.  General  Secretary  proposed  that  the  paper  be 
referred  to  the  Committee  on  Marriage  Laws,  with  the  request 
that  they  would  present  a  report  on  the  whole  subject  to  the  next 
Conference. 

Mr.  Bailey  asked  that  Mr.  ELelly's  book  on  the  subject  of  the 
French  marriage  laws,  presented  to  the  Conference  the  previous 
iiay,  should  also  be  referred  to  the  Committee. 

The  proposition,  with  this  addition,  was  unanimously  adopted. 


Execution  of  Foreign  Judgments, 

The  Honorary  General  Secretary  then  read  the  following  letter 
on  this  subject,  also  relating  to  the  question  of  Absconding 
Bankrupts,  from  the  Secretary  of  the  Association  of  Trade  Protec- 
tion Societies  of  the  United  Kingdom. 
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"Association  of  Trade  Protection  Societies  of  the  United  Kingdom. 

"  Secretary's  OlEce, 
"King  John's  Chambers,  Bridlesmith  Gate, 
"Nottingham,  Augttst  15,  1885. 

**  Dear  Sir, 

<<  On  behalf  of  the  Committee  of  this  Association,  I  desire 
to  call  the  attention  of  the  Conference  upon  International  Law, 
about  to  be  held  at  Hamburg,  to  the  subject  of  absconding 
debtors,  and  the  recovery  of  debts. 

"  The  Association  of  Trade  Protection  Societies  of  the  United 
Kingdom  comprises  fifty  societies,  located  in  the  principal  towns 
of  Great  Britam  and  Ireland,  and  having  in  the  aggregate  about 
25,000  members,  who  are  merchants,  manufacturers,  and  traders. 

"  Since  the  Bankruptcy  Act  of  1883  came  into  force,  a  con- 
siderable number  of  debtors  ha,ve  absconded  from  this  country  to 
the  Continent,  America,  and  other  parts  of  the  world,  to  avoid  the 
operation  of  such  Act ;  not  infrequently  they  take  a  considerable 
amount  of  the  property  of  their  creditors  with  them,  and  it  is 
very  difficult  for  creditors  to  follow  them,  and  even  if  followed  to 
compel  them  either  to  return,  o^  to  part  with  the  money  or 
property  which  they  have  unjustly  taken.  It  is  highly  desirable 
that  the  law  here  should  be  so  amended  that  upon  the  creditor 
giving  satis&ctory  proof  to  one  of  the  higher  or  the  county  courts 
that  a  debt,  say  of  jQs^^  ^  owing  to  him,  and  that  the  debtor  has 
absconded,  the  Court  should  give  the  creditor  power  to  follow  the 
absconding  debtor  and  bring  him  back,  or  take  possession  of  any 
money  that  he  had  illegally  or  improperly  taken,  and  it  is  neces- 
sary that  the  Courts  of  other  countries  should  recognize  and 
support  such  an  operation,  and  for  this  purpose  it  is  highly 
desirable  that  the  law  of  all  civilized  countries  should  be  so 
reformed  as  to  promote  united  action  for  the  benefit  of  persons 
whose  debtors  leave  their  country.  In  like  manner  the  recovery 
of  debts  is  now  in  a  very  unsatisfactory  position,  and  it  is  very 
desirable  that  when  judgment  has  been  obtained  on  a  debt  in  one 
country,  on  a  certificate  of  the  judgment  being  obtained  and 
registered  in  the  Court  of  another  country,  the  creditor  should  be 


(    137    ) 

able  to  proceed  on  such  registration  by  levying  execution  on  the 
goods  of  the  debtor  in  the  country  to  which  he  has  removed. 
The  necessity  for  this  action  has.largely  increased,  as,  during  the 
present  generation,  the  operations  of  trade  have  become  world- 
wide, and  have  been  greatly  improved  by  steam  communication ; 
it  is  therefore  of  great  importance  for  the  promotion  of  sound 
legitimate  trading,  that  persons  giving  credit  should  be  able  to 
enforce  the  payment  of  their  debts  notwithstanding  the  removal 
of  the  debtors  to  another  country.  By  the  present  system  nobody 
gains  except  the  dishonest  man.  1  trust  that  the  Conference  will 
be  able  to  deliberate  upon  the  best  means  of  securing  such 
amendment  of  the  laws  of  the  several  countries  affected,  and  the 
promotion  of  such  treaties  between  different  States,  as  may  con- 
duce to  this  end. 

''I  anticipate  the  deliberations  of  your  Conference  will  be 
largely  useful  in  promoting  peace  and  goodwill  among  all  nations. 

^*  1  have  the  honour  to  be, 
*^  Your  obedient  servant, 

"RoBT.  Mellors, 

"  Secretary. 
"  To  J.  G.  Alexander,  Esq., 

Streit's  Hotel,  Hambui^." 

Mr.  J.  G.  Alexander,  Hon.  General  Secretary,  and  Secretary 
of  the  Committee  on  Foreign  Judgments,  read  the  following 
paper. 

^^Jurisdiction  with  regard  to  For dgn  Judgments. 

''  The  Report  of  the  Council  which  has  been  presented  to  the 
Conference  mentions  the  proposal  made  by  the  Italian  Govern- 
ment in  the  spring  of  1884  that  a  Conference  should  be  held  at 
Rome  in  the  autumn  of  that  year.  This  Conference  was  at  first 
put  off,  as  stated  in  that  Report,  on  account  of  the  outbreak  of 
cholera  in  Northern  Italy;  and  since  that  date  other  events, 
notably  the  Conference  held  at  Berlin  to  settle  the  important 
question  of  the  Congo  by  which  the  attention  of  diplomatists  was 
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Otherwise  occupied,  and  since  then  the  resignation  of  Signor 
Mancini,  who  had  issued  the  invitation  to  the  Conference,'have 
conduced  to  its  further  postponement  I  have  reason  to  fear, 
however,  that  this  postponement .  may  have  been  partly  caused  by 
the  want  of  a  sufficiently  universal  favourable  reception  to  the 
proposal.*  If  the  difficulties  that  appear  to  have  arisen  can  be 
overcome  by  a  reasonable  delay,  it  is  no  doubt  better  that  such 
delay  should  take  place ;  but  it  would  be  unfortunate  and,  I  think, 
unnecessary,  that  the  fact  of  one  or  more  Governments  not  at 
present  seeing  their  way  to  join  in  such  a  Conference  should 
prevent  those  Governments,  which  are  agreed  as  to  the  desirability 
of  coming  to  an  imderstanding  upon  the  question,  from  entering 
into  a  convention  between  themselves.  Such  a  convention  would 
at  lesust  be  a  partial  cure  for  the  evils  which  at  present  exist,  and 
would  doubtless  eventually  receive  the  adhesion  of  aU  the  civilised 
•Powers. 

"  With  the  view  of  facilitating  the  work  of  a  Conference  such  as 
that  for  which  this  Association  has  already  asked  at  Milan,  I 
desire  to  invite  the  present  Conference  to  complete  the  work 
there  begun  by  coming  to  some  definite  conclusion  upon  the 
grave  question  of  jurisdiction,  or  competence,  as  affecting  foreign 
judgments.  • 

"  As  we  are  meeting  in  Germany  this  year,  I  may  be  permitted 
briefly  to  refer  to  the  unfortunate  position  in  which,  under  the 
recent  decisions  of  the  German  Courts,  English  suitors  are  placed 
It  has  been  held  in  this  country  that,  as  the  English  Courts 
recognise  fraud  as  a  ground  of  defence  to  a  foreign  judgment, 
there  is  not  such  reciprocity  as  to  warrant  the  German  Courts  in 
enforcing  English  sentences.  But  the  exception  (or  plea)  of 
"fraud  is  one  which  applies  equally  by  English  law  to  domestic 
and  to  foreign  judgments.  *  Fraud,'  according  to  the  often  quoted 
judgment  of  Mr.  Justice  Le  Blanc  in  the  leading  case  of  the 
Duchess  of  Kingston  (2  Smith's  Leading  Cases)  '  is  an  extrinsic, 
collateral  act,  which  vitiates  the  most  solemn  proceedings ;'  and 

» 

*  See  now  the  Italian  Green  Book  containing  the  diplomatic  correspondence 
on  this  subject 
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fraud,  or  collusion  (which  is  a  species  of  fraud)  may  always  be 
urged  as  a  reply  to  the  defence  of  res  judicata.  Surely  then,  there 
can  be  no  want  of  reciprocity  shown  by  the  enforcement  of  a  rule 
as  to  foreign  judgments  which  applies  to  those  of  our  own  Courts ! 
"When,  two  years  ago,  the  Association  passed  the  series  of 
resolutions  on  the  execution  of  foreign  judgments  which  are 
printed  in  the  Report  of  the  Milan  Conference/  it  only  attained 
this  result,  by  dropping  an  important  portion  of  the  Report 
presented  by  the  Committee  on  that  subject  The  portion 
dropped  was  that  part  of  the  proposed  first  resolution  which  laid 
down  rules  as  to  the  competence  of  the  tribunal  whose  judgments 
were  to  be  recognised  by  foreign  States.!    The  first  resolution  of 

• 

*  See  Report  of  the  Milan  Conference,  1883,  pp.  130,  131. 

t  The  following  are,  with  a  few  verbal  alterations,  the  Rules  of  Com- 
petence (Jurisdiction)  proposed  by  the  Committee  on  Foreign  Judgments  in 
their  report  presented  to  the  Milan  Conference,  1883,  to  which  reference  is 
made  above. 

''  A  tribunal  is  competent, 

**  I.  Where  the  judgment  relates  directly  to  immoveables  situate  within  the 
territorial  jurisdiction  of  the  tribunal  (In  this  case  the  competence  of  the 
tribunal  is  exclusive ;  so  that  a  judgment  purporting  to  affect  rights  of  property 
in  immoveables  beyond  the  territorial  jurisdiction  of  the  tribunal  pronouncing 
it  is  to  be  treated  as  whoUy  void.) 

"  2.  Where  the  judgment  operates  as  a  transfer  or  declaration  of  a  right 
of  property  {jus  in  rem,  not  ad  rem)  in  moveables  which  at  the  time  of  the 
judgment  were,  without  fraud,  within  the  territorial  jurisdiction  of  the  tribunal. 

"  3.  Where  the  judgment  operates  as  a  transfer  or  declaration  of  a  right  of 
property  in  moveables  forming  part  (i)  of  the' succession  of  a  deceased  person, 
who  was  at  the  time  of  his  death  a  citizen  of  and  domiciled  in  the  country  whose 
tribunal  has  pronounced  the  judgment,  or  (2)  of  the  estate  of  an  insolvent 
person  whose  sole  commercial  domicile  and  residence  (if  a  trader),  or  sole 
residence  (if  a  non-trader),  at  the  time  of  his  insolvency,  were  or  was  in  that 
country,  or  (3)  of  an  insolvent  company  or  partnership  solely  domiciled  in  that 
country.  [Where  a  deceased  person  was  a  citizen  of  one  country  and  domiciled 
in  another,  it  is  impossible,  in  the  present  conflict  of  opinion  and  practice  on 
the  subject,  to  lay  down  a  uniform  rule.  Where  an  insolvent  person  (being  a 
trader)  has  more  than  one  commercial  domicile,  or  resides  within  a  different 
jurisdiction,  or  (being  a  non-trader)  has  more  than  one  permanent  residence, 
the  tribunal  of  each  country  in  which  be  has  a  domicile  or  residence  has  a 
concurrent  jurisdiction  to  declare  him  insolvent,  and  to  declare  or  transfer 
rights  of  property  in  hb  moveable  estate.] 

*'  4.  Where  the  defendant  was,  at  the  time  when  the  action  was  commenced, 
domiciled  in  the  country  whose  tribunal  pronounced  the  judgment  ["  5. 
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the  Conference,  however,  as  passed  without  these  rules,  contained 
the  following  express  recognition  of  the  necessity  of  defining  the 
rules  of  competence : — 

"'The  judgment  must  have  emanated  from  a  competent 
tribunal 

'* '  Uniform  rules  of  competence  (or  jurisdiction)  should  be 
laid  down  by  the  Convention  which  will  establish  the  ...  •  inter- 
national consensus.' 

**  It  is  not  necessary,  after  this  afiirmance  by  the  Association  of 
the  necessity  for  defining  the  rules  of  competence,  to  argue  the 
point  at  any  length.     It  may,  however,  be  of  use  if  I  remind  the 
members  of  the  Conference  that  according  to  Article  14  of  the 
Code  Civil,  still  in  force  in  the  French  Republic,  it  is  possible  for 
a  French  subject,  or  even  a  foreigner  carrying  on  business  in 
France,  to  summon '  before  the  Courts  of  that  country,  upon 
a  contract  not  made  or  intended  to  be  executed  in  France,  a 
foreigner  who  is  not  by  either  residence,  nationality,  or  domicile, 
under  any  natural  obligation  to  obey  their  <^ecrees.     I  am  aware 
that  the  French  judges  have  shown  their  sense  of  equity  by  so 
interpreting  the  section  as  to  confine  its  operation  within  the 
narrowest  limits  of  which  the  express  words  of  the  section  will 
admit ;  but  the  law  which  it  embodies,  and  which  it  is  of  course 
the  duty  of  the  French  courts  to  carry  out  as  long  as  it  remains 


"  5.  Where,  the  jadgment  being  based  on  a  breach  of  contract,  the  contract 
was  made,  and  was,  in  the  contemplation  of  aU  the  parties  to  it,  intended  to 
be  carried  out,  in  the  country  whose  tribunal  pronounced  the  judgment 

"  6.  Where,  the  judgment  being  based  on  a  tort,  the  tort  was  committed  in 
the  country  whose  tribunal  pronounced  the  judgment,  with  regard  to  property 
which  was  at  the  time  when  the  action  was  commenced,  without  fraud,  in  the 
territory  of  that  country :  provided,  however,  that  the  tort  was  one  recognised 
by  the  law  of  the  country  in  which  the  judgment  is  sought  to  be  enforced. 

*'  7.  That  the  parties  have,  either  expressly  or  by  dear  inference  (which 
inference  does  not  arise  from  the  mere  fact  of  having  defended  oneself  in  the 
action,  but  does  arise  from  having  instituted  the  action),  agreed  to  be  bound 
by  the  decision  of  the  tribunal  pronouncing  the  judgment 

''  Where  there  are  conflicting  judgments  of  two  foreign  tribunals,  each  of 
which  was  competent  according  to  the  foregoing  rules,  the  tribunal  asked  to 
enforce  the  judgment  may  decide  between  them,  or  decide  the  case  afresh  on 
the  merits." 
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unrepealed,  is  sometimes  so  made  use  of,  that  the  recognition  of 
judgments  obtained  in  reliance  on  it  in  a  foreign  country  would 
be  highly  unjust  Thus,  in  the  case  of  Schibsby  v.  Westenhoh^ 
L.  Rep.  6  Q.  B.  155,  decided  in  1872,  the  plaintiff  was  a  Danish 
subject  having  a  commercial  domicile  in  France,  who  had  availed 
himself  of  the  provisions  of  Article  14  to  obtain  a  judgment  in  the 
courts  of  that  country  against  the  defendant,  another  Danish 
subject  who  was  domiciled  in  London.  He  then  sought  to  obtain 
execution  of  the  French  judgment  in  England,  but  as  the  contract 
appeared  to  have  been  made  in  England,  the  English  Court 
decided  that  the  French  Courts  had  no  jurisdiction,  according  to 
the  comity  of  nations,  to  pronounce  such  a  judgment,  and  they 
refused  to  allow  it  to  be  enforced  in  England 

The  English  Court  here  recognised,  in  a  question  of  private  inter- 
national law,  the  same  fundamental  principle  of  the  law  of  nations 
which  was  the  basis  of  the  award  of  the  Court  of  Arbitrators  at 
Geneva  against  England,  that  no  nation  has  a  right  to  set  up  its  own 
peculiar  legislation,  to  the  injury  of  the  citizens  of  another  State, 
against  those  rules  of  natural  and  imprescriptible  justice  to  which 
all  nations  owe  allegiance.  The  French  legislators  who  passed 
the  Code  Civil  had  no  better  justification  for  .their  attempt  to 
entail  upon  a  foreigner  the  trouble  and  expense  of  appearing 
before  the  Courts  of  France,  in  defiance  of  the  ancient  and  sacred 
rule,  Actor  sequitur  forum  rd,  than  the  British  Government  and 
legislature  had  for  their  negligence  in  not  enacting  and  enforcing 
the  laws  which  were  required  for  the  due  fiilfilment  of  their 
obligations  as  neutrals.  It  is  to  be  remembered  that  a  foreigner 
is  not  always  in  a  position  to  stand  on  his  rights  and  put  the 
French  plaintiff  at  defiance,  as  appears  to  have  been  the  case  in 
Schibsby  v.  Wesienhoh  ;  generally  he  would  be  afraid  lest  at  some 
future  time  he  might  come  within  the  power  of  his  adversary  by 
having  effects  which  might  be  seized  in  France;  if  he  were 
a  shipowner,  for  instance,  it  would  be  impossible  for  him  to  follow 
Mr.  Westenholz's  example,  lest  his  ship  should  be  arrested  for 
the  debt  whenever  it  might  come  within  the  limits  of  a  French 
port,  and  thus  he  would  be  compelled  to  appear  and  plead  his 
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cause  in  France,  notwithstanding  the  injustice  thereby  inflicted 
upon  him.  Happily  the  grievance  is  one  not  to  be  compared,  in 
point  of  gravity,  with  that  under  which  Americans  suffered  during 
their  civil  war — it  does  not  jeopardise  the  lives  of  foreign  citizens, 
or  their  property  to  anything  like  the  same  degree — ^but  it  is 
nevertheless  a  veiy  real  and  practical  wrong. 

**  I  have  taken  that  which  is  the  strongest  instance  of  hardship 
at  present  arising  from  the  want  of  universal  recognition  of  the 
true  rules  as  to  jurisdiction,  suice  it  is  one  which  I  do  not  suppose 
any  French  jurist  of  standing  would  be  found  to  defend,  and 
which  appears  most  conclusively  to  show  the  need  of  rules  of 
competence  in  any  convention  framed  for  the  reciprocal  enforce- 
ment of  foreign  judgments.  But  a  further  argument  is  to  be 
found  in  the  difficulty  of  establishing  the  exact  limits  of  the  rule 
as  to  competence.  The  maxim  which  I  have  already  quoted, 
and  which  is  to  be  found  almost  word  for  word  in  more  than  one 
passage  of  Justinian's  Digest,  actor  se^itur  forum  ra,  serves  very 
well  as  a  general  principle,  but  it  entirely  fails  to  supply  a  clear 
guide  in  many  of  the  cases  that  arise  in  actual  practice.  If^  whilst 
attending  the  sittings  of  this  Conference,  I  were  to  go  into  the 
shop  of  a  Hamburg  tradesman,  order  some  expensive  article  to 
be  made  precisely  to  my  requirements,  and  then,  when  it  was 
delivered  at  my  hotel,  decline  to  pay  the  bill,  on  the  alleged 
ground  that  it  was  not  precisely  as  I  had  intended  it  to  be  made, 
would  the  maxim  authorise  me  to  return  to  England,  snapping 
my  fingers  at  the  worthy  Hanseatic  shopkeeper,  and  bidding  him 
incur  the  cost  of  an  English  lawsuit  if  he  wanted  to  be  paid  ? 
Common-sense  says.  No :  you  went  to  the  tradesman  in  his  own 
city,  telling  him  to  deliver  the  goods  in  your  temporary  foreign 
domicile,  and  he  had  a  right  to  expect  that  you  would  pay  him 
before  leaving.  If  you  did  not  promise  in  so  many  words  to  do 
so,  any  judge  or  jury  would  undoubtedly  imply  such  a  promise 
from  your  actions.  He  has  a  right  to  sue  you  at  Hambuig,  and 
if  he  establishes  his  case  to  the  satisfaction  of  his  own  native 
tribunals,  those  tribunals  under  whose  protection  you  temporarily 
and  necessarily  placed  yourself  in  coming  to  Hamburg,  whether 
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you  think  fit  to  put  in  a  defence  or  not,  it  is  clear  as  noonday 
that  you  ought  to  pay,  and  that  international  comity  should 
enable  him  to  enforce  in  London  the  judgment  he  has  duly 
obtained  against  you  at  Hamburg,  on  condition,  of  course,  that 
he  has  taken  proper  measures  to  notify  you  of  that  action,  and 
that  you  have  had  reasonable  facilities  for  defending  yourself. 
And  there  can  be  no  doubt  whatever  that  a  judgment  obtained 
under  such  circumstances  would  be  unhesitatingly  enforced  in  the 
cheapest  and  most  summary  mode  known  to  English  law*  by  the 
Courts  of  Great  Britain. 

"  But  it  is  easy  to  suggest  an  apparently  small  alteration  in  the 
circumstances  of  my  hypothetical  case  which  would  raise  ques- 
tions by  no  means  equally  easy  of  solution.  Suppose  that,  instead 
of  ordering  the  article  to  be  delivered  at  my  hotel  in  Hamburg, 
and  leaving  it  to  be  inferred  that  I  would  pay  on  delivery,  I  had 
ordered  it  to  be  sent  to  my  address  in  London,  had  given  the 
Hamburg  tradesman  a  reference  as  to  my  pecuniary  ability,  and 
had  expressly  promised  to  remit  payment  on  being  satisfied  that 

♦  "  In  speaking  thus  I  am  referring  to  a  recent  important  decision  of  the 
Qaeen's  Bench  Division  {Grant  v.  £aston,  13  Q.  B.  Div.  302),  affirmed  by 
the  Court  of  Appeal,  in  which  it  was  held  that  Order  XIV.  applies  to  actions 
on  foreign  judgment  Now  Order  XIV.  of  the  Rules  of  the  Supreme  Court 
of  Judicature  in  England  prescribes  the  promptest  and  most  efficient  mode 
which  the  English  Courts  have  yet  devised  of  enforcing  obligations  of  a  certain 
or  liquidated  amount,  such  as  money  due  on  bills  of  exchange,  tradesman's 
accounts,  and  other  sums  payable  on  demand,  or  at  a  fixed  date  which  is 
already  past.  The  plaintiff  furnishes  the  particulars  of  his  demand  on  the 
writ  itself,  the  document  by  which  proceedings  are  always  now  commenced  in 
an  English  action  at  law,  and  the  defendant,  if  he  alleges  that  he  has  a  good 
defence  to  the  action,  must  appear  before  a  qualified  officer  of  the  Court  within 
a  very  short  interval,  and  depose  on  oath  to  the  existence  of  some  ground  of 
defence  which  in  the  opinion  of  the  officer  is  sufficiently  substantial  to  entitle 
him  to  obtain  leave  to  defend — ^and  even  this  is  often  granted  only  on  condition 
of  payment  into  court  of  the  whole  amount  claimed.  If  leave  to  defend  is  not 
given,  the  plaintiff  will  be  entitled  to  sign  judgment  and  levy  execution  within 
a  very  short  time,  and  for  a  comparatively  small  cost.  The  whole  proceedings 
do  not  require  an  interval  of  as  much  as  three  weeks  from  the  issuing  of  the 
writ  to  the  execution  of  the  judgment  It  results  from  the  decision  which  I 
have  cited  that  this  mode  of  proceeding  is  applicable  to  an  action  to  enforce  a 
foreign  judgment,  so  that  unless  the  defend^mt  can  establish  to  the  satisfaction 
of  the  Court  that  he  has  some  good  legal  ground  of  defence  against  it,  such  a 
judgment  can  be  enforced  as  readily  as  the  sum  due  on  a  promissory  note." 
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it  was  made  according  to  order.  Would  it  then  be  so  dear  that 
he  could  sue  me  in  the  Hamburg  Courts,  and  proceed  to  enforce 
the  judgment  in  England?  Assuredly  not;  and,  strange  to  say, 
I  have  not  been  able  to  find  any  reported  judgment  in  the  English 
Courts  by  which  either  of  the  two  cases  I  have  been  supposing 
has  been  actually  decided.  The  former  case  has  probably  been 
treated  as  beyond  doubt  by  English  lawyers  and  judges,  for  it  is 
hardly  conceivable  that  it  should  not  often  have  come  up  for 
decision.  The  latter  case  would  probably,  I  think,  be  decided 
the  other  way,  both  on  the  common-sense  ground  that  the  Ham- 
burg tradesman  had  looked  for  and  trusted  to  due  payment  by  me 
in  England,  not  at  Hamburg,  and  on  the  more  technical  ground 
that  the  forum  for  enforcing  the  obligation  must  be  determined 
by  the  place  at  which  it  was  intended  to  be  completed,  and  that 
the  completion  of  the  contract  being  intended  to  be  effected  by 
delivery  in  London,  London  was  the  place  at  which  the  cause  of 
action  arose,  and  the  English  courts  were  those  in  which  it  must 
be  sued  upon.  This  last  is,  I  think,  the  reasoning  adopted  by 
Von  Savigny,  who  alone,  amongst  authors  with  whom  I  am 
acquainted,  at  all  events  since  Huberus,  has  attempted  to  grapple 
with  the  difficult  question  of  the  forum  contractus^  though  he  does 
so  only  incidentally  in  his  discussion  of  the  local  law  by  which 
contracts  are  governed. 

"  In  both  the  supposed  cases  which  I  have  hitherto  been  dis- 
cussing, it  is  clear  that  the  Hamburg  tradesman  would  have  a 
perfect  right,  if  for  any  reason  he  preferred  it,  to  sue  me  in  the 
first  instance  in  England,  as  the  country  of  my  domicile,  and  that 
a  judgment  obtained  against  me  there  ought  to  be  enforceable 
against  my  property  wherever  found.  But  the  forum  domicilii  is 
itself  capable  of  giving  rise  to  many  knotty  questions.  Thus,  let 
my  former  hypotheses  be  varied  by  supposing  that  I  came  to 
Hamburg  on  my  way  to  Copenhagen,  having  decided,  whilst 
retaining  my  British  nationality,  to  commence  business  or  take  up 
my  residence  in  Denmark,  and  having  transferred  thither  all  my 
moveable  possessions,  and  that  I  had  ordered  goods  of  a  Ham- 
burg tradesman,  directing  him  to  send  them  to  my  new  abode  at 
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Copenhagen,  As  befoTe,  I  repudiate  the  goods  on  thdr  arrival, 
and  decline  to  pay  for  them.  Assuming  that  under  these  drcum- 
stances  it  is  not  competent  to  the  Hamburger  to  sue  me  in  his 
own  courts,  has  he  the  right  to  sue  me  in  London,  or  must  he 
have  recourse  to  the  courts  at  Copenhagen?  I  think  it  would  be 
very  unreasonable  that  I  should  be  compelled  to  defend  myself 
in  London  under  such  circumstances,  merely  because  I  retain  my 
British  nationality :  yet  it  would  be  easy  to  infer  from  some  of  the 
expressions  used  by  English  judges,  that  such  would  be  the  case 
in  my  own  country,  and  the  Italian  law,  which  clings  in  all  cases 
to  nationality  as  the  test,  would  probably  decide  in  the  same  way. 

*'  Again,  there  are  the  questions  which  arise  from  the  fact  of 
possession  of  goods  in  a  foreign  country.  If  I  own  a  house 
in  France,  or  even  if  I  merely  have  furniture  deposited  there,  and 
any  dispute  arises  with  regard  to  the  house  or  the  furniture,  it  is 
doubtless  reasonable  that  such  a  dispute  should  be  settled  by  the 
French  Courts.  This  is  the  rule  of  ^t  forum  rd  sitae.  But  if  the 
question  arises  on  a  mercantile  contract  entirely  unconnected 
with  the  house  or  the  fum|ture,  I  cannot  see  that  the  mere  accident 
that  I  have  property  upon  which  the  French  Courts  can  levy 
execution  ought  to  make  any  difiference  to  my  rights ;  and  I  think 
that  the  rule  of  Scotch  law,  which  permits  service  to  be  founded  on 
the  existence  of  any  property,  however  trifling,  within  the  territorial 
jurisdiction  of  the  Scotch  Courts,  is  wrong  in  principle,  and  ought 
not  to  be  recognized  by  any  international  convention  for  the 
execution  of  foreign  judgments. 

^'  I  hope  I  have  said  enough  to  show  how  necessary  it  is  that 
dear  and  definite  rules  should  be  substituted  for  the  andent  and 
vague  formula  which  describes  the  defendant's  forum  as  the  place 
of  trial,  without  telling  us  how  that  forum  is  to  be  ascertained. 
I  desire  here  to  enter  my  protest  against  the  statement  of  an 
eminent  English  lawyer,  Professor  A.  V.  Dicey,  in  his  work  on 
Domicile,  that  the  so-called  '  forensic  domicile '  is  not  properly  a 
domicile  at  alL  That  it  is  often  determined  by  considerations 
which  may  be  anything  but  decisive  of  the  domicile  which  has  to 
be  ascertained  for  the  purpose  of  deciding  the  rightful  mode  of 
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succession  to  a  man's  moveable  effects,  imder  the  nik  mMUd 
seguufUur  personam^  I  am  ready  to  admit ;  but  the  phrase  appears 
to  me  one  extremely  usefid  for  the  purpose  now  in  hand. 

"I  venture,  therefore,  to  hope  that  the  Conference  will  be 
willing  to  undertake  the  careful  consideration  of  the  rules  sug- 
gested by  the  report  which  I  had  the  honour  of  presenting,  cm 
behalf  of  the  Foreign  Judgments  Committee,  two  years  ago,  and 
which  have  now  been  reprinted  for  the  use  of  the  present  Confer* 
ence.  The  niles  will,  I  trust,  be  found  at  least  to  afford  a  basis 
on  which  discussion  can  proceed,  and  I  hope  that  icam  the  de- 
liberations of  this  Conference,  supplementing  those  of  our  Milan 
meeting,  may  issue  a  series  of  resolutions  worthy  to  form  the 
subject  of  definitive  discussion  at  a  future  diplomatic  Congress." 

On  the  motion  of  Dr.  Wendt,  the  thanks  of  the  Conference 
were  given  to  Mr.  Alexander  for  his  paper.  The  time  of  the 
Conference  did  not  allow  of  the  discussion  upon  it  being  pro- 
ceeded with;  the  further  consideration  of  the  subject  was 
therefore  adjourned  to  next  year. 

jyeoHes  of  Guaranty* 

The  following  paper  was  then  read  by  Dr.  F.  Hkinrich 
Geffcken,  formerly  Minister  Resident,  and  Professor  of  Law. 

''  Treaties  of  guaranty  have  lately  fallen  somewhat  into  disrepute^ 
One  class  of  politicians  regard  them  as  useless,  others  consider 
them  as  dangerous,  because  they  are  apt  to  entangle  in  war  the 
country  which  enters  into  such  obligations.  A  closer  investigation 
will  prove  that  both  opinions  are  equally  wrong ;  that  although 
a  guaranty  is  not  an  infallible  means  of  preventing  conflicts,  it  is 
yet,  if  given  in  the  right  place  and  by  the  proper  power,  one  of 
the  most  effective  institutions  of  intematicmal  law  for  protecting 
the  rights  and  the  interests  of  the  community  of  nations  without 
appealing  to  the  decision  of  arms. 

"  The  sacredness  of  the  plighted  word  comes  out  especially  in 
covenants  destined  to  rule  the  interests  of  nations.     From  time 
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immemorial,  therefore,  men  have  been  anxious  to  place  such 
compacts  under  the  special  sanction  of  solemn  forms  and  material 
pledges.  Greeks  and  Romans  recommended  public  treaties  to 
the  protection  of  the  Divinity,  their  conclusion  was  marked  by 
religious  rites,  the  persons  who  acted  on  behalf  of  the  State  swore 
to  fulfil  the  obligations  imposed  by  the  treaties,  and  the  tables, 
on  which  they  were  recorded,  were  set  up  in  die  temples*  Nor 
did  this  divine  sanction  cause  the  ancients  to  neglect  more  mate- 
rial securities,  in  the  form  of  persons  of  standing,  whom  each 
contracting  party  handed  over  as  hostages  to  the  other  to  remain 
in  its  power  till  the  obligations  entered  into  had  been  fulfilled. 
Both  kinds  of  pledges  have  lasted  till  late  in  the  eighteenth  century, 
the  treaty  of  1777  between  France  and  the  Swiss  cantons  being  the 
last  eacample  of  a  public  covenant  confirmed  by  oath.  But  both 
are  now  gone  out  of  fashion,  and  even  the  form  of  invoking  the 
name  of  the  Trinity  in  the  preamble  of  treaties,  which  often  was  the 
merest  irony  on  their  contents,  is  now  very  properiy  falling  into 
desuetude.  There  remains  a  single  mode  of  confirming  inter- 
national obligations — the  guaranty. 

"It  took  its  origin  in  the  feudal  system;  *warandare,'  or 
'  warantizare,'  in  the  medieval  Latin  signifies  'cavere  ab 
evictione,'  derived  fix)m  *  creantare/  to  promise  by  oath.  Public 
treaties  were  not  only  confirmed  by  (Jie  oath  of  the  contracting 
sovereigns,  but  also  by  that  of  thek  most  powerful  vassals,  who 
became  parties  to  theur  promise,  vowed  to  fulfil  it  equally  on  their 
part,  and  not  to  assist  their  liege  lord  if  he  should  violate  it,  nay, 
even  to  assist  in  that  case  the  other  party  remainmg  &ithful  to 
its  pledge.  This  method  of  confirming  public  covenants  by  vassal 
guarantors,  'warrandi  pacis,'  fell  into  abeyance  with  the  feudal 
system  and  the  rise  of  the  modem  sovereign  State,  and  tiie 
guarantors  were  now  sought  in  third  States,  which  pledged  them- 
selves for  the  fulfilment  of  the  obligations  entered  into  by  the 
contracting  parties.  The  guaranteeing  State  promises  its  assistance 
to  the  latter  if  either  of  them  should  prove  unfaidiful  to  the 
liabilities  which  they  have  undertaken,  or  if  the  guaranteed 
relations  should  be  endangered. 

L  2 
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**  The  modem  guaranty  b  that  sort  of  interventiony  by  which  a 
State  undertakes  to  be  liable  for  the  obligation  of  a  third  party, 
as  if  it  was  its  own.  The  guaranty  is  therefore  an  accessory 
compact  in  this  sense,  that  the  guarantor  is  only  entitled,  and  in 
duty  bound,  to  intervene,  if  the  case  for  which  his  assistance  has 
been  stipulated  becomes  actual,  and  if  his  help  is  invoked  by  the 
entitled  party.  Nevertheless  there  exist  guaranties  by  which  this 
accessory  character  is  put  aside,  to  wit,  if  several  powers  by  their 
proper  initiative  agree  to  maintain  certain  reladons  of  public  or 
international  importance.  This  feature  is  founded  in  the  differ- 
ence of  public  from  private  law.  In  private  law  no  bondsman 
is  entitled  to  impose  his  assistance  as  long  as  it  is  not  invoked  by 
the  party  to  whom  he  has  promised  it,  and  as  long  as  this  party 
is  able  to  fulfil  his  obligation.  In  public  law  there  exist  certain 
relations,  the  maintenance  of  which  is  deemed  to  be  of  general 
international  interest,  independent  of  the  interest  of  that  State  in 
favour  of  which  a  guaranty  is  principally  conceived,  therefore  the 
guarantors,  as  representatives  of  these  general  international  inte- 
rests, by  their  proper  initiative  bind  each  other,  by  solemn  com- 
pact,  to  uphold  at  all  events  such  relations  as  they  deem  of  para- 
mount importance  for  the  welfare  of  the  family  of  nations.  If, 
for  instance,  the  great  European  powers  guaranteed  the  inde- 
pendence and  neutrality  of  Switzerland  or  Belgium,  they  did  so 
not  only  for  the  sake  of  those  States,  but  by  reason  of  the  common 
interest  to  prevent  either  of  the  two,  situated  as  they  are  between 
powerful  neighbours,  from  becoming  the  battlefield  of  the  con- 
flicting interests  of  the  latter,  and  therefore  the  guarantors  are 
entitled  to  intervene,  even  if  their  assistance  is  not  invoked  by  the 
guaranteed  party.  England  concluded  the  treaties  of  August 
1870,  for  the  protection  of  the  independence  and  neutrality  of 
Belgium,  with  Prussia. and  France,  by  her  proper  initiative,  and 
without  being  requested  by  King  Leopold  to  do  so. 

**  All  jural  relations  may  become  the  object  of  a  guaranty,  which, 
therefore,  can  affect  the  internal  as  well  as  the  external  relations 
of  a  State ;  but  a  State  having  a  proper  feeling  of  its  independence 
will  not  easily  accord  the  right  of  intervenmg  in  its  domestic 
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concerns  to  third  parties*  It  was  a  signal  proof  of  G^many's 
weakness  that^  by  the  peace  of  Westphalia,  Fiance  and  Sweden 
were  allowed  to  guarantee  the  constitution  of  the  empire,  in  con-* 
sequence  of  which  arrangement  France  continually  interfered 
in  the  German  internal  affiurs;  and. the  guaranty  of  Russia, 
Prussia,  and  Austria,  of  1773,  for  the  maintenance  of  Poland's 
constitution,  paved  the  way  for  its  dismemberment  It  is  some- 
what difiSerent,  if  only  a  certain  order  of  succession  to  the  throne 
is  guaranteed.  England  has  not  disdained  to  obtain  the  guaranty 
of  Holland  and  other  Powers  for  the  Protestant  succession  of 
William  of  Orange.  Austria  was  anxious  to  have  the  same  seen* 
rity  for  the  Pragmatic  Sanction,  and  in  our  days  England,  France, 
and  Russia  have  guaranteed  the  monarchy  in  Greece.  But  by 
far  the  most  common  object  of  guaranties  is  a  certain  state  of 
possession,  for  the  maintenance  of  which  either  the  respective 
guarantors  pledge  one  another,  or  which  thejr  secure  to  a  third 
party.  Such  a  guaran^  is  rarely  absolute ;  it  is  often  only  given 
for  a  certain  time,  for  instance,  for  the  duration  of  a  special  war ; 
it  can  be  conditional,  dependent  upon  certain  circumstances,  and 
the  state  of  possession  can  be  specially  qualified,  as,  for  instance, 
was  the  independence  of  Switzerland,  Belgium,  Luxemburg,  by 
permanently  neutralising  those  countries. 

''  Every  independent  State  may  beccmie  the  subject  of  a  guaran^, 
but  this  abstract  right  is  dependent  upon  the  means  of  the 
guarantor  to  make  good  his  promise.  A  weak  State  is  as  improper 
to  undertake  a  pledge  for  the  security  of  other  countries,  as  is  a 
pauper  for  giving  bond  for  the  payment  of  a  debt  No  State, 
therefore,  of  which  the  liberty  of  action  is  restrained  by  inter* 
national  obligations,  can  undertake  a  guaranty,  the  execution  of 
which  might  clash  with  its  special  condition ;  a  neutralised  State 
cannot  become  guarantor  of  relations,  the  protection  of  which 
might  involve  it  in  war.  When  the  great  Powera  established,  by 
the  treaty  of  1867,  the  neutraUty  of  Luxemburg,  Belgium,  though 
one  of  the  contracting  parties,  was  excluded  from  the  guaranty 
because  it  was  itself  a  neutralised  State. 

''  In  considering  the  forms  in  which  a  guaranty  is  given,  we  tread 
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upon  more  oontested  giound.  It  is  evident,  by  die  natuse  of  this 
stipulation,  that  it  must  be  given  expressly  and  acicepted,  its 
subjects  and  its  objects  must  be  dearly  defined,  it  can  never  be 
incidentally  detived  firom  another  sort  of  obligation,  such  as  the 
mere  accession  to  a  treaty.  It  is  further  evident  that  the  pronuse 
to  lespect  certain  rights  involves  no  guaranty.  The  respective 
party  must  promise  to  makt  those  rq^hts  respected.  Even  the 
word  guaraiity  used  in  a  treaty  is  not  conclusive,  as  it  may  be 
used  in  a  general  and  more  vague  sense,  as  when,  for  instance, 
in  the  preamble  of  the  Treaty  of  Faris  of  1856  the  Powers  said 
that  they  wished  to  secure  the  independence  and  integrity  of  the 
Ottoman  Empire  by  eifective  and  reciprocal  guaranties.  As, 
therefore,  every  guaranty  is  to  be  interpreted  strictly,  it  follows 
that  the  guamntor  of  a  treaty  does  not  become  guarant(H'  of  a 
former  treaty,  which  is  simply  confirmed  in  the  more  recent  trans- 
action, because  such  a  clause  does  not  make  the  old  treaty  an 
integral  part  of  the  new  one,  and  therefore  cannot  have  a  retro- 
active force*  But,  on  the  other  hand,  a  guaranty  remains  in  force, 
when  given  by  a  treaty  which  is  set  aside  by  war,  but  le-esfablished 
by  a  treaty  of  peace ;  in  this  case  the  guaranty  simply  revives 
as  soon  as  its  temporary  impedunent  is  removed.  A  guaranty 
being  only  given  and  accepted  by  special  compact,  die  greatest 
stress  is  to  be  placed  on  the  proper  woniing,  idiich  diould  leave 
no  doubt  as  to  its  meaning.  The  mere  declaration  of  the  con- 
tracting parties  that  they  guarantee  certain  rights  is  not  always 
effective,  as,  for  instance,  when  the  signatory  powers  of  the  Treaty 
of  Paris  (1856)  say,  in  Article  7,  that  they  guarantee  in  common 
the  strict  obsorance  of  the  engagement  to  respect  the  independ- 
ence and  integrity  of  the  Ottoman  Empire,  and  will  consider  as 
a  question  of  general  interest  any  attempt  to  violate  it  Such 
is  not  the  proper  consequence  of  an  attack  on  a  guaranteed  right, 
but  the  effective  intervention  of  the  guarantors  in  order  to  main- 
tain it.  It  was  for  this  reason  that  England,  France,  and  Austria 
gave  a  more  concise  form  to  that  general  engagement  by  a  special 
treaty  of  April  15,  in  which  they  guaranteed  jointiy  and  severally 
that  independence  and  integrity,  and  declared  that  they  would 
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consider  as  z,  iasus  MdH  any  violation  of  tSie  general  Treaty  of 
March  5a  ■ 

*'  This  is  undoubtedly  die  most  stringent  form  of  a  guaranty;  it 
means  diat  Cbe  guarantors,  aib  well  in  common  as  each  of  them 
sepaiateLy,  are  entitled  and  bound  to  maintain  the  right  which 
they  have  guaranteed,  so  that  the  de  faeto  impossibility  in  which 
one  of  the  contracting  parties  finds  itself  to  fulfil  its  engagement 
is  no  ercuie  for  the  other  parties  for  remaining  inactive.  But 
what  then  is  the  signification  of  a  guaranty  given  simply  collec- 
tively? This  question  was  eagerly  discussed  when  the  Treaty  of 
1876,  stipulating  tihe  neutrality  of  Luxemburg,  was  laid  before  the 
British. Parliament  Prussia  had  declared  that  she  could  only 
renounce  the  right  of  occupying  the  fortress  of  Luxemburg,  if  the 
Duchy  waa  permanently  neutralised,  and  this  neutralisation  was 
placed  under  a  European  sanction.  Lord  Stanley,  then  Secretary 
for  Foreign  Af^urs,  hesitated  for  some  days  before  giving  his 
assent,  because  the  very  idea  of  a  new  guaranty  was  distasteful 
lo  him;  but  seeing  that  it  was  the  only  means  of  avoiding  war, 
he  gave  in  at  last,  and  signed,  with  the  other  powers,  the  treaty  by 
which  die  principle  of  the  neutralisation  '  is  and  remains  placed 
under  the  sanction  of  the  collective  guaranty  of  the  signatory 
powers.'  But  scarcely  had  he  done  so,  when  he  made  a  decla* 
ration  in  the  House  of  Commons,  which  rendered  his  former 
resistance  unintelligible.  The  guaranty^  he  said,  is  only  collec- 
tive; no  one  iof  the  powers  is  liable  to  be  called  upon  to  act 
singly  or  separately;  we  are  bound  in  honour  to  see,  in  concert 
with  others,  that  these  arrangements  are  maintained,  but,  if  the 
other  powers  join  with  us,  it  is  certain  that  there  will  be  no 
violation  of  neutrality ;  if  they,  situated  exactly  as  we  are,  decline 
to  join,  we  are  not  bound,  single-handed,  to  make  up  for  the 
defidencies  of  the  rest  Such  a  guaranty  would  no  doubt  give 
us  the  right  to  make  war,  but  it  would  not  necessarily  impose  the 
obligation;  it  has  obviously  rather  the  character  of  a  moral 
sanction  to  the  arrangements  ii^ch  it  defends,  than  that  of  a 
contingent  liability.  Now,  putting  aside  the  undoubted  fact, 
that  international  treaties  are  concluded   to  give,  not  moral, 
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but  legal  sanction  to  an  anrangementy  it  is  evident  that  this 
interpretation  of  the  collective  guaranty  leads  to  an  absurdity. 
If  Lord  Stanley  was  right,  he  had  evaded  the  demand  of  Prussia 
by  a  complete  mystificatioUi  as  was  proved  by  Lord  Houghton 
on  July  4.    The  only  parties,  he  said,  against  whom  the  treaty 
was  directed,  were,  signatories  of  it;  it  was  not 'Spain  or  Sweden 
that  were  the  objects  of  the  treaty,  as  being  likely  to  violate  the 
neutrality;  by  the  words  of  it  the  parties  are  bound  to  resist  any 
aggression,  whether  it  proceeds  from  the  signatories  or  not    If 
the  aggressor  is  a  signatory,  he  adds  to  the  aggression  the  violation 
of  the  treaty.    If  the  default  of  one  of  the  parties  does  discharge 
all  the  others  from  their  oUigations,  then  the.  sole  case  in  which 
such  assistance  can  be  invoked  is  a  case  in  which  that  asastance  is 
impossible.    This  is  evident ;  but  Lord  Houghton  has  not  deariy 
defined  the  l^gal  character  of  a  collective  guaranty.     Every 
guaranty  given   by  several  persons  is  a  collective  act     The 
solidarity  of  the  contracting  powers  is  not  only  established  by  the 
identity  of  the  object  to  which  they  are  entitled  and  bound — so 
that  there  would  exist  several  obligations  independent  of  each 
other,  which  have  only  this  in  common,  that,  if  by  fiilfilment 
the  one  is  cancelled,  the  others  are  equally  so,  because  their 
object  has  disappeared  by  the  fulfilment — ^but  the  conmion  ri^t 
and  duty  are  the  contents  of  one  and  the  same  obligation,  which 
only  has  several  subjects.    It  is  a  passive,  correal  obligation,  and 
each  party  is  debtor  for  the  whole ;  fixim  the  identity  of  the  object 
it  follows  indeed,  that  the  one  party  is  liberated  by  the  fulfil- 
ment of  the  other,  but  the  party  in  whose  &vour  the  guaranty 
was  given,  can  ask  the  whole  as  well  as  the  fulfilment  pro  parte 
of  each  guarantor.    '  Hoc  enim  est  duorum  reorum,  ut  unus- 
quisque  in  solidum  sit  obligatus,  possitque  ab  alterutro  solidum 
peti  (L  3,  §  <).'    De  duobus  reis  constituendis  (D.  45,  2).     Lord 
Stanley,   by  ignoring  this  character  of  the  collective  guaranty, 
and   mistaking  collectivity  for  unanimity,  destroys  it  for  the 
only  case  where  it  can  become  efifective,  and  where  unanimity 
is  impossible.     The  collective  capacity  of  a  guaranty  imposes 
indeed  on  the  contracting  parties  the  obligation  to  consult  one 


(    iSS    ) 

another  as  soon  as  the  guaranteed  rig^t  is  endangefM ;  1>ut  this 
refers  only  to  the  execution  of  the  duty  which  they  have  under* 
taken  in  conunon,  not  to  the  duty  itsel£  In  this  way  England 
concluded  in  1870  two  treaties  with  Prussia  and  France,  in  order 
to  secure  the  observation  of  the  neutrality  of  Belgium  stipulated 
in  183a;  The  addition  of  a  separate  guaranty,  where  it  occurs 
in  conjunction  with  a  collective  guaranty,  corroborates  the 
obligation  simply  in  this  sense,  that  in  that  case  each  guarantor 
is  entitled  to  act  forthwith,  without  being  obliged  to  come  to  an 
understanding  with  the  other  parties. 

**  Having  thus  established  the  essential  bearing  of  the  guaranty, 
it  will  be  easy  to  show  what  are  the  rights  and  duties  deriving 
therefrom.  Evidently  the  stress  will  be  principally  placed  on  the 
duties,  but  they  are  iu>t  absolute.  For  the  first,  the  guarantor 
must  have  the  material  possibility  of  fulfilling  his  promise.  UUra 
posse  nemo  obligcUur.  No  one  accused  France  of  Ming  to  keep 
her  plighted  word,  when,  in  1870,  she  weis  defeated  and  invaded 
by  the  German  armies,  and  Russia  profited  by  this  condition 
to  break  the  Treaty  of  1856,  by  denouncing  the  neutrality  of  the 
Black  Sea,  to  which  she  had  unconditionally  subscribed ;  but  it 
was  a  well-founded  reproach  against  England  that  she  tamely 
submitted  to  this  violation  of  a  clause,  which  was  one  of  the 
principal  results  of  the  Crimean  War.  Independently  of  this 
material  possibility,  the  guarantor  always  reserves  to 'himself  the 
right  of  examining  whether  the  casus  foederis  has  arrived.  A 
general  guaranty  for  the  safety  of  a  State,  for  instance,  although 
unconditionally  given,  is  not  understood  to  be  directed  against 
internal  insurrections,  if  these  are  not  expressly  included ;  England, 
having  guaranteed  the  integrity  of  Portugal,  refiised  to  interfere 
in  its  internal  concerns,  and  only  intervened  when  its  security 
was  threatened  by  Spain's  giving  protection  and  assistance  to  the 
insurgents.  Much  also  depends  upon  the  conduct  of  the  guaran* 
teed  party;  if  it  puts  itself  into  contradiction  with  its  liabilities  it 
cannot  claim  the  benefits  of  the  guaranty;  thus,  in  1870,  Luxem* 
burg  having  allowed  French  recruiting  agents  to  fiimish  soldiers 
with  money,  Count  Bismarck  was  perfectly  entitled  to  declare 
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tUt  tadh'i  iagojkt  vicUktion  of  the  DiMfh/s'  stipiilated  hetitrafity 
would  give  the  right  to  Gennaiiy  of  being  ad  ^  no  longer  bound 
by  the  obhgatioi^s  of  the  Tteaty  of  i867«  If  the  guaranty  has 
simxdy  an  accessory  characteir,  the  guarantor  can  only  interfere 
at  the  request  of  the  guaranteed  party,  which  may  be  able  itself 
to  defend  its  rights  and  might  consider  an  unasked-for  interventioa 
as  an  encioachmeat  upon  its  independence;  in  such  a  case  the 
guaranteed  party  may  even  renoimoe  its  rig^t  without  the  gua- 
rantor being  entitled  to  complain*  Two  parties  may  equally  alter 
a  treaty  guaranteed  by  a  third  state,  if  the  latter  is  not  itself 
a  iMTty  to  the  treaQr;  but  they  thus  lose  the  benefits  of  the 
guaranty  altogether,  because  the  altered  treaty  is  no  longer  the 
object  far  which  the  guaranty  was  givea  .  It  is  quite  different 
with  that  kind  of  guaranty  which  is  established  for  general 
reasons  by  the  initiative  of  several  Powers,  independently  of  At 
will  of  the  guaranteed  party,  although  commonly  for  its  benefit; 
here  the  guarantors  can  interfere  without  any  special  request,  as 
soon  as  diose  interests  are  endangered,  which  it  was  the  aim  of 
the  guaranty  to  safeguard.  As  to  the  means  wUch  the  guarantor 
had  to  employ  in  order  to  fulfil  his  obligation,  they  are  often 
specially  limited  by  the  particular  treaty,  say  to  furnish  a  certain 
amount  of  money  or  troops ;  if  this  is  not  the  case,  the  guarantor 
is  bound  to  interfere  with  his  whole  force  for  maintaining  the 
guaranteed  right,  even  if  this  is  not  expressly  stated ;  and  Uius 
every  unconditional  guaranty  implies  the  eventual  resort  to 
aimed  interference,  just  as  every  joint  guaranty  of  several  powers 
contains  implicitly  an  eventual  alliance  for  the  maintenance  of 
the  guaranteed  right. 

^'  In  concluding,  it  may  be  asked,  what  is  the  intrinsic  value  of 
guaranties  in  our  times,  especially  of  the  joint  guaranties  of  great 
Powers,  for  upholding  a  certain  international  status?  Frederick 
the  Great,  although  himself  a  party  to  many  treaties  of  guaranty, 
considered  them  to  be  rather  a  work  of  filigree,  more  apt  to  satisfy 
the  eye  than  of  practical  use.  On  the  other  hand,  on  April  la, 
1872,  Sir  Wilfrid  Lawson  and  Mr.  Rylands  moved  an  address  to 
the  Crown,  '  to  take  the  needful  steps  for  withdrawing  from  all 


treaties  binding  this  coantxy  to  intervene  by  force  of  txms  intbit 
afiairs  of  other  natians«'    The  motion  was  witbdraiwn  without  a 
divisicMit  on  Mr.  Gladstone's  observation  that  ks  adoptioli  would 
lead  to  a  belief  that  there  was  hi  the  British  international  poliqr 
a  radical  .error,  of  whidi  every  trsce  had  to  be  eradicated,  whilst 
such  guaranties  had  often  proved  most  efifective  for  preserving 
peace.    This  cannot  possibly  be  contested ;  it  may  be  conceded, 
that  in  the  eighteenth  century  a  certain  abuse  of  guaranties  had 
taken  place,  which  led  to  dangerous  complications  and  conflicting 
claims,  and  it  was  this  very  abuse  which  led  to  disregarding  the 
obligations.    It  may  even  be  conceded  that  the  treaties  of  1815, 
whiqh  have  been  aptly  called  a  congeries  of  guaranties,  went  too 
far  in  that  direction.    Yet  it  cannot  be  doubted  that  those  treaties 
gave  for  an  entire  generation  repose  to  Europe  exhausted  by  war, 
and  that  if  they  were  subject  to  modifications,  they  yet  proved 
strong  enough  to  protect  the  territorial  stafus  quo  till  after  the 
Coup  iTHai  of  185 1.    And  especially  those  great  international  cove- 
nants by  which  the  independence  and  neutrality  of  small  States, 
such  as  Switzerland,  Belgium,  and  Luxemburg,  were  placed  under 
European  sanction,  have  proved  their  effective  force  in  recent 
complications.    The  cancelling  of  these  wholesome  barriers  would 
have  the  consequence  that  at  the  next  fevourable  occasion  those 
countries  would  be  annexed  or  divided  by  their  powerful  neigh- 
botirs,  amongst  which  the  frictions  and  collisions  leading  to  war 
would  only  increase.    Nothing  could  more  endanger  the  European 
peace  than  an  ill-advised  withdrawal  of  the  great  Powers  from 
such  ihtemational  obligations,  and  nothing  is  more  to  be  deplored 
than  the  frittering  away  of  those  obligations  by  sophistries,  such  as 
have  been  exposed  in  the  case  of  Luxemburg.  England  has  indeed 
repudiated  the  obligation,  which  Mr.  Gladstone  himself  declared 
to  be  of  the  most  stringent  diaracter,  in  the  treaty  of  guaranty 
of  April  15,  1856,  by  which  she  agreed  with  Austria  and  France  to 
consider  as  a  casus  bdli  any  infringement  of  the  Treaty  of  Paris. 
She  has  tolerated  the  denouncing  of  the  neutrality  of  the  Black  Sea 
by  Russia,  as  well  as  the  attack  of  that  power  on  the  Ottoman 
Empire  in  1877,  but  the  consequence  is  that  her  Eastern  position 
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18  shaken  to  its  foundafions.  Certaioly  treaties  of  guarahty^  which 
may  involve  a  country  in  costly  wars,  should  not  be  lightly  made, 
but  only  where  paramount  national  and  international  interests 
are  at  stake;  but  if  this  is  the  case,  these  very  interests  will  best 
guarantee  the  maintenance  of  the  guaranty." 

Sir  Travers  Twiss  said  the  thanks  of  the  Conference  were 
due  to  Dr.  Geffcken  for  having  so  ably  brought  forward  this 
question*  He  pointed  out  that  the  term  "  guaranty"  had  acquired 
a  totally  different  mesunng  in  modem  diplomatic  usage  from  that 
which  it  possessed  in  the  Roman  and  feudal  laws  from  which  it 
was  taken^  where  a  hostage  or  other  material  pledge  was  actually 
handed  over  as  guarantee  for  the  due  j^rformance  of  a  contract. 

Dr.  GxFFCKEN  having  replied  to  Sir  Travers  Twiss'  obser- 
vations, the  discussion  was  closed. 

Aniendmeni  of  tfu  Constitution. 

The  Hon.  General  Secretary  presented,  on  behalf  of  the  Coimdl, 
a  proposal  to  alter  the  6th  rule  of  the  Constitution  {ante^  p.  23),  by 
the  substitution  of  the  word  '^  inclusive"  for  ''exclusive"  in  the 
last  sentence.  The  object  was  to  provide  that  ex-officio  members 
should  be  reckoned,  for  the  purpose  of  making  up  the  necessary 
quorum  of  five  members,  at  the  meetings  of  the  Council,  as  it  was 
almost  impossible  to  secure  the  presence  of  five  members  •in 
addition  to  the  Vice-Presidents  and  Honorary  Secretaries.  He 
also  proposed  that,  in  order  to  allow  of  the  amendment  being  at 
once  adopted,  so  much  of  rule  15  as  required  two  days'  notice 
of  an  amendment  of  the  Constitution  should  be  suspended. 

Both  propositions  were  unanimously  accepted. 

Supplementary  Report  of  the  Council. 

The  Hon.  General  Secretary  read  the  folloif^dng  Report  of  the 
Council.* 

''A  full  report  having  been  issued  in  April  last,  of  the  pro- 

*  The  statement  of  accounts  will  be  found  at  the  dose  of  this  Report,  p.  i8i. 
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ceedings  of  the  Council  up  to  that  time,  it  is  only  necessary  to 
add  a  few  words  in  presenting  the  statement  of  accounts  for  the 
past  two  years.  This  statement  will  show  the  Association's  great 
need  of  increased  support,  and  the  Council  trust  that  the  members 
present  will  do  their  best  to  obtain  fresh  adherents.  They  also 
hope  that  the  mercantile  bodies  which  have  sent  delegates  to  the 
present  Conference  on  the  subject  ot  Bills  of  Lading  will  become 
members  of  the  Association. 

^' Since  the  previous  Report  was  issued  the  Council  have 
received  from  the  Baron  de  Lambermont,  Secretary  for  Foreign 
Affairs  to  His  Majesty  the  Kino  of  the  Belgians,  an  invitation 
to  send  delegates  to  the  Official  Conference  on  Commercial  Law, 
which  is  to  be  held  at  Antwerp  in  September  next,  and  they  have 
accordingly  appointed  Sir  Travers  Twiss,  Q.C.  and  Dr.  E.  E. 
Wendt,  to  represent  the  Association  on  that  occasion. 

"  The  Council  regret  to  announce  the  death  of  the  following 
members  in  addition  to  those  named  in  the  previous  Report,  viz., 
M.  G.  Melcuior,  of  Copenhagen;  the  Rev.  Dr.  S.  iRENiCUS 
Prime,  of  New  York ;  and  Mr.  W.  Tulley,  of  Hull. 

"Sir  Richard  E.  Webster,  Attorney-General  for  England, 
has  been  appointed  an  Honorary  Vice-President  for  Great 
Britain ;  Dr.  F.  Heinrich  Geffcken,  of  Hamburg,  has  been 
appointed  a  member  of  the  Council. 

i*  loth  August,  1885." 

Foreign  Judgments  Committee, 
Dr.  Wendt  stated  that  the  name  of  Mr.  J.  Rand  Bailey  had 
been  added  to  this  Committee. 

Bitts  of  Lading. 
Dr.  SiEVEKiNG  presented,  on  behalf  of  the  Committee  of 
Revision,  the  Bill  of  Lading  and  Roles  as  revised  by  them.   They 
were  as  follows : — 

Model  Bill  of  Lading  {as  brought  in  by  the  Committee  of  Revision.) 

"  Shipped  in  apparent  good  order  and  condition  on  board  the 
ship  whereof  is  master  for  the  present  voyage  ,  now 
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lying  in  the  port  of  and  bound  for  being  marked  and 

numbered  as  per  margin,  to  be  carried  and  delivered  at  the  port  of 

unto  or  order  on  his  paying  freight  for  the  said 

goods  at  the  rate  of 

''Subject  to  all  the  conditions  of  the  Hamburg  Rules  of 

Affreightment. 

"  In  witness  whereof  the  master  of  the  said  ship  has  signed 

Bills  of  Lading,  all  of  this  tenor'  and  date,  one  of  which 

being  accomplished  the  others  to  stand  void. 

"Dated  at  ,  i88 

«  Signed 

"  Master. 

''  Hamburg  Rules  of  Affrdghiment. 

I. 

"  The  shipowner  shall  be  responsible,  that  his  vessel  is  properly 
equipped,  manned,  provisioned,  and  fitted  out,  and  in  all  respects 
seaworthy  and  capable  of  performing  her  intended  voyage,  and 
for  the  stowage  and  right  delivery  of  the  goods.  He  shall  also  be 
responsible  for  the  barratry,  faults,  and  negligence,  but  not  for 
errors  in  judgment,  of  the  master,  officers,  and  crew. 

II. 

''  The  shipowner  shall  not  be  responsible  for  loss  or  damages 
arising  from  vis  major,  public  enemies,  civil  commotions,  pirates, 
robbers,  fire,  explosion,  bursting  of  boilers,  breakage  of  shafts  or 
screws,  nor  for  any  latent  defect  in  hull  or  machinery  (not  result* 
ing  from  want  of  due  diligence  by  the  owner,  husband,  or  manager 
of  the  ship),  nor  for  the  cargo's  decay,  putrefaction,  rust, 
sweat,  change  of  character,  drainage,  leakage,  breakage,  or  any 
damage  arising  from  the  nature  of  the  goods  shipped,  or  such 
defective  packing  as  could  not  be  noticed  externally,  nor  for  the 
obliteration  of  marks,  numbers,  addresses,  or  descriptions  of 
goods  shipped,  nor  for  any  damage  or  loss  caused  by  accidental 
prolongation  of  the  voyage,  nor  for  other  accidents  of  the  seas, 
unless  it  is  proved  that  such  exception  comes  under  Rule  I. 


(    iS9    > 

xn. 

^'  Steamship  to  be  at  liberty  to  call  at  any  intennediate  ports, 
to  sail  without  pilots,  provided  such  sailii^  does  not  constitute 
a  fault  or  negligence,  to  tow  and  assist  vessels  in  distress,  and  to 
deviate  for  the  purpose  of  saving  life  or  property ;  also  at  liberty, 
in  case  the  ship  shall  put  into  a  port  of  refuge  for  repairs,  to 
tranship  the  goods  to  their  destination  by.  any  other  vessels,  and 
at  Uberty  to  convey  goods  in  lighters  to  and  from  the  ship  at 
shipper's  risk,  but  at  ship's  expense. 

IV. 

"  Quality-marks,  if  any,  to  be  of  the  same  size  as  and  contiguous 
to  the  leading  marks ;  and  if  inserted  in  the  shipping  notes  ac* 
cepted  by  the  mate,  the  master  is  bound  to  sign  Bills  of  Lading 
conformable  thereto. 

V. 

'*  Ship  not  accountable  for  gold,  silver,  bullion,  specie,  docu- 
ments, jewellery,  works  of  art,  or  other  precious  articles,  unless 
Bills  of  Lading  are  signed  therefor  with  the  value  therein  ex- 
pressed and  a  special  agreement  be  made. 

VL 

"  Shipper  accountable  for  any  loss  or  damage  to  ship  or 
cargo  caused  by  inflammable,  explosive,  or  dangerous  goods, 
shipped  without  full  disclosure  of  their  nature,  whether  such 
shipper  shall  have  been  aware  of  it  or  not,  and  whether  such 
shipper  be  principal  or  agent :  such  goods  may  be  thrown  over- 
board or  destroyed  by  the  master  or  owner  of  the  ship  at  any 
time  without  compensation. 

VIL 

"Shipper  and  consignee  to  be  responable  for  all  fines  or 
damages  which  the  ship  or  cargo  may  incur,  or  suffer,  by  reason 
of  incorrect  or  insufficient  marking  of  packages  or  description  of 
their  contents. 
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VIII. 

'<  GoodSy  delivered  to  the  ship,  whilst  on  quay  awaiting  ship- 
ment, to  be  considered  as  taken  on  board,  as  far  as  the  ship- 
owner's responsibility  is  concerned. 

IX. 

"  Goods  once  shipped  cannot  be  taken  away  by  the  shipper 
except  upon  payment  of  fiill  freight,  and  compensation  for  any 
damages  sustained  by  the  shipowners  through  such  taking  away. 

X 

**  In  case  the  ship  shall  be  prevented  from  reaching  her  des- 
tination by  quarantine,  blockade,  ice,  or  the  hostile  act  of  any 
power,  the  master  or  owners  may  discharge  the  goods  into  any 
dep6t  or  lazaretto,  or  at  the  nearest  convenient  port ;  the  shippers 
and  consignees  to  be  responsible  for  all  expenses  thereby  incurred 
upon  the  good& 

XI. 

^  No  goods  can  be  abandoned  for  freight  This  rule  does  not 
apply  to  liquids. 

XIL 

'^  If  the  goods  be  not  taken  by  the  consignee  without  delay^  or 
withm  such  time  as  is  provided  by  the  regulations  of  the  port  of 
discharge^  they  may  be  stored  or  discharged  into  hulks  or 
lighters  by  the  master  at  the  expense  and  risk  of  their  owners ; 
provided  always,  that  due  notice  is  given  of  the  arrival  of  the  ship 
and  the  commencement  of  the  discharge^  and  that  the  same  does 
not  begin  at  night  or  at  any  unreasonable  hour. 

XIII. 

**  Ship  to  have  a  lien  on  all  goods  for  payment  of  freight  and 
charges,  including  dead  freight,  demurrage  at  the  port  of  des- 
tination, forwarding  charges^  charges  for  carriage  to  port  of  ship- 
ment, and  the  fines,  damages,  and  expenses  mentioned  in  Rules 
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VIL  and  X.,  and  for  general  average  claims^  and  to  be  entitled  to 
recover  from  the  shipper  the  difference  between  the  amount  of 
freight  stipulated  in  the  Bill  of  Lading  and  the  proceeds  of  the 
goods^  should  the  freight  not  be  paid  otherwise, 

XIV.  • 

'*  To  the  extent  of  the  value  of  the  lien,  freight,  wliich  by  the 
terms  of  the  Bill  of  Lading  is  made  payable  by  the  consignee, 
cannot  be  demanded  from  the  shipper  after  the  master  has 
parted  with  his  lien  on  the  goods. 

XV. 

''  In  the  event  of  claims  for  short  delivery  when  the  ship 
reaches  her  destination,  the  price  to  be  the  market  price  at  the 
port  of  destination  on  the  day  of  the  ship's  entry  at  the  custom- 
house, less  freight  and  charges  saved. 

XVI. 

''  Weight,  measure,  quality,  contents,  and  value,  although  men- 
tioned in  the  Bill  of  Lading,  to  be  considered  as  unknown  to  the 
master,  unless  expressly  recognised  and  agreed  to  the  contrary. 
Simple  subscription  not  to  be  considered  as  such  agreement 

XVII. 

''  General  average  to  be  paid  according  to  York  and  Antwerp 

rules. 

XVIII. 

"  Freight,  if  payable  on  delivery,  to  be  paid  immediately  after 
delivery,  and  in  the  currency  stipulated  in  the  Bill  of  Lading^  or 
at  consignee's  option  in  cash,  without  discount,  at  the  rate  of 
exchange  of  bankers'  bills  at  sight  current  on  the  day  of  the  ship's 
entry  at  the  custom-house. 

XIX. 

**  Nothing  contained  in  these  rules  is  to  be  construed  so  as  to 
authorise  an  argument  to  the  contrary." 

M 
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The  fonn  was  then  again  gone  through  and  read  dause  by 
clause. 

On  the  form  of  Bill  of  Lading  being  read, 

Herr  Laeisz  objected  to  the  tide  "  Hambuig  Rules  of  Affreight- 
ment," and  wished  the  name  "  International "  to  be  given  them 
instead  As  the  rules  were  entirely  contrary,  on  a  main  point,  to 
those  proposed  by  the  Hamburg  Chamber  of  Commerce,  he 
thought  the  title  calculated  to  convey  a  wrong  impression. 

Dr.  SiEVEKiNG  pointed  out  that  the  word  ''International" 
would  not  be  distinctive,  and  said  that  the  Committee  had  thought 
it  desirable  to  adopt  some  title  which,  like  that  of  the  ''  York 
and  Antwerp  rules''  on  General  Average,  might  soon  become 
universally  adopted  and  understood. 

Herr  Woermann  also  strongly  objected  to  the  word  "  Ham- 
burg "  in  the  title. 

Dr.  Franck  hoped  the  tide  would  be  retained 

On  a  show  of  hands,  the  title  was  adopted  by  a  large  majority. 

On  Rule  2, 

Consul  Preuss  desired  the  omission  of  the  words,  "  or  such 
defective  packing  as  could  not  be  noticed  externally."  The 
proposal  was  novel,  and  would  be  far-reaching  in  its  results. 

Dr.  Sieveking  pointed  out  that  the  proposal  was  in  conformity 
with  the  prescription  of  the  German  Commercial  Code. 

Herr  Laeisz  desired  the  addition  of  the  words  "  with  due  care  " 
before  "  be  noticed  externally.'* 

Dr.  Sieveking  replied  that  the  Committee  had  not  thought  it 
necessary  to  be  more  precise  than  the  German  Code,  the  meaning 
of  which  was  well  understood 

Herren  Preuss  and  Laeisz  thereupon  withdrew  their  objections. 
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On  Rule  3, 

Herr  Woermann  asked  whether  it  might  not  be  inferred  from 
the  mention  of  steamships  in  this  rule  that  the  rules  were  not 
intended  to  apply  to  sailing  vessels. 

Dr.  SiEVEKiNG  replied  by  referring  to  Rule  19,  as  excluding 
any  such  inference. 

Herr  Lasisz  wished  the  words  ''  by  any  conveyance "  to  be 
substituted  for  ''  by  other  vessels." 

Dr.  SiEVEKiNG  pointed  out  the  extremely  wide  bearing  of  such 
an  amendment,  which  would  admit  of  the  transmission  of  goods 
by  railway  across  the  Continent  of  Europe. 

Herr  Laeisz  withdrew  the  proposal. 

On  Rule  8, 

M.  Engels  objected  that  this  was  not  in  accordance  with  the 
decision  of  the  Conference  yesterday,  but  after  some  observations 
from  Dr.  Rahusen  and  Dr.  Sieyeking,  the  objection  was  not 
pressed. 

Some  remarks  were  made  on  Rule  11  by  Dr.  GOtschow,  but 
no  amendment  was  proposed. 

On  Rule  18, 

Dr.  Martin  (Hamburg)  pointed  out  that  the  words  "  freight  if 
payable  on  delivery  to  be  payable  immediately  after  delivery" 
were  liable  to  be  misunderstood,  and  proposed  to  substitute  the 
words  ''  freight  if  not  payable  in  advance." 

Herr  Laeisz  proposed  the  insertion  of  the  words  "  at  port  of 
destination,"  instead  of  "  on  delivery." 

This  alteration,  with  the  further  substitution  of  the  word  **  on  " 
for  "  after,"  next  to  "  immediately,"  was  adopted  unanimously. 

On  Rule  19, 

Judge  Peabody  proposed  the  substitution  of  the  words  "  in 
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respect  of  anything  not  contained  in  these*  rules"  for  the  words 
*^  to  the  contrary/'  and  the  amendment  was  accepted  unanimously. 

Mr.  Alexander  called  attention  to  the  fact  that  the  form  of 
Bill  of  Lading  now  adopted  restored  the  expressions  providing 
for  a  series,  of  which,  one  being  accomplished,  the  rest  were  to 
stand  void,  although  the  Liverpool  Conference  had  decided,  by  a 
large  majority,  that  it  was  desirable  to  have  the  Bills  of  Lading 
*^  drawn  as  first,  second,  or  third,  the  first  of  which  bills  being 
accomplished,  the  others  to  stand  void/'*  He  thought  the  ques- 
tion should  not  be  passed  over  in  silence. 

Herr  Ahlers  thought  it  better  to  keep  to  the  accustomed  form, 
and  the  Conference  decided  accordingly. 

Herr  Laeisz  thought  that  the  Bill  of  Lading  and  Rules  ought 
now  to  be  put  to  the  meeting  m  bloCy  as  was  done  at  the  Liverpool 
Conference. 

Dr.  SiEVEKiNG  was  decidedly  opposed  to  such  a  course^  as  the 
Bill  of  Lading  might  now  be  rejected  by  a  small  majority  on 
account  of  a  single  clause  to  which  they  had  objected,  and  which 
had  been  carried  against  them  at  a  previous  sitting,  and  thus  the 
whole  work  of  the  Conference  would  be  nullified. 

Dr.  Wendt,  as  chairman  of  the  sitting,  ruled  that  this  could 
not  be  done. 

The  Bill  of  Lading,  as  passed,  was  as  follows  : — 

Model  BUI  of  Lading  {as  finally  adopted).  - 

''  Shipped  in  apparent  good  order  and  condition  on  board  the 
ship  whereof  is  master  for  the  present  voyage  , 

now  lying  in  the  port  of  and  bound  for  , 

being  marked  and  numbered  as  per  margin,  to  be  carried  and 
delivered  at  the  port  of  unto  or  order  on 

his  paying  freight  for  the  said  goods  at  the  rate  of 

*  See  Report  of  the  Liverpool  Conference,  1882,  p.  99. 
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'' Subject  to  all  the  conditions  of  the  Hambuzg  Rules  of 
Afifreightment. 

**  In  witness  whereof  the  master  of  the  said  ship  has  signed 
Bills  of  Lading,  all  of  this  tenor  and  date,  one  of  which  being 
accomplished  the  others  to  stand  void. 

"Dated  at  ,  i88 

**  Signed 

"  Master. 

"  Hamburg  Rules  of  Affreightment. 

I. 
*'  The  shipowner  shall  be  responsible,  that  his  vessel  is  properly 
equipped,  manned,  provisioned,  and  fitted  out,  and  in  all  respects 
seaworthy  and  capable  of  performing  her  intended  voyage,  and 
for  the  stowage  and  right  delivery  of  the  goods.  He  shall  also  be 
responsible  for  the  barratry,  faults,  and  negligence,  but  not  for 
errors  in  judgment,  of  the  master,  officers  and  crew. 

II. 

"  The  shipowner  shall  not  be  responsible  for  loss  or  damages 
arising  from  vis  major,  public  enemies,  civil  commotions,  pirates, 
robbers,  fire,  explosion,  bursting  of  boilers,  breakage  of  shafts  or 
screws,  nor  for  any  latent  defect  in  hull  or  machinery  (not  resulting 
from  want  of  due  diligence  by  the  owner,  husband,  or  manager  of 
the  ship),  nor  for  the  cargo's  decay,  putrefaction,  rust,  sweat, 
change  of  character,  drainage,  leakage,  breakage,  or  any  damage 
arising  fi'om  the  nature  of  the  goods  shipped,  or  such  defective 
packing  as  could  not  be  noticed  externally,  nor  for  the  obliteration 
of  marks,  numbers,  addresses,  or  descriptions  oi  goods  shipped, 
nor  for  any  damage  or  loss  caused  by  accidental  prolongation  of 
the  voyage,  nor  for  other  accidents  of  the  seas,  unless  it  is  proved 
that  such  exception  comes  under  Rule  L 

III. 
'^  Steamship  to  be  at  liberty  to  call  at  any  intermediate  ports, 
to  sail  without  pilots,  provided  such  sailing  does  not  constitute 
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a  fault  or  negligeace,  to  tow  and  assist  vessels  in  distress,  and  to 
deviate  for  the  purpose  of  saving  life  or  property ;  also  at  liberty, 
in  case  the  ship  shall  put  into  a  port  of  refuge  for  repairs,  to  tran- 
ship the  goods  to  their  destination  by  other  vessels,  and  at  liberty 
to  convey  goods  in  lighters  to  and  from  the  ship  at  shipper's  risk, 
but  at  ship's  expense. 

IV.       ' 

''  Quality-marks,  if  any,  to  be  of  the  same  size  as  and  contiguous 
to  the  leading  marks ;  and  if  inserted  in  the  shipping  notes  ac- 
cepted by  the  mate,  the  master  is  bound  to  sign  Bills  of  Lading 
conformable  thereto. 

V. 

''  Ship  not  accountable  for  gold,  silver,  bullion,  specie,  docu- 
ments, jewellery,  works  of  art,  or  other  precious  articles,  imless 
Bills  of  Lading  are  signed  therefor  with  the  value  therein  expressed 
and  a  special  agreement  is  made. 

VL 

**  Shipper  accountable  for  any  loss  or  damage  to  ship  or  cargo 
caused  by  inflammable,  explosive,  or  dangerous  goods,  shipped 
without  fuU  disclosure  of  their  nature,  whether  such  shipper  shall 
have  been  aware  of  it  or  not,  and  whether  such  shipper  be  prin- 
cipal or  agent :  such  goods  may  be  thrown  overboard  or  destroyed 
by  the  master  or  owner  of  the  ship  at  any  time  without  compen- 
sation. 

VIL 

•*  Shipper  and  consignee  to  be  responsible  for  all  fines  or 
damages  which  the  ship  or  cargo  may  incur,  or  suffer,  by  reason 
of  incorrect  or  insufficient  marking  of  packages  or  description  of 
their  contents. 

VIIL 

"  Goods  delivered  to  the  ship,  whilst  on  quay  awaiting  ship- 
ment, to  be  considered  as  taken  on  board,  as  far  as  the  shipowner's 
responsibili^  is  concerned. 
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IX. 

'*  Goods  once  shipped  canDOt  be  taken  away  by  the  shipper, 
except  upon  payment  of  full  freight,  and  compensation  for  any 
damages  sustained  by  the  shipowners  through  such  takmg  away. 

X 

*'  In  case  the  ship  shall  be  prevented  from  reaching  her  destina- 
tion by  quarantine,  blockade,  ice,  or  the  hostile  act  of  any  power^ 
the  master  or  owners  may  discharge  the  goods  into  any  dep6t  or 
lazaretto,  or  at  the  nearest  convenient  port;  the  shippers  and 
consignees  to  be  responsible  for  all  expenses  thereby  incurred 
upon  the  goods. 

XI. 

"  No  goods  can  be  abandoned  for  freight.  This  rule  does  not 
apply  to  liquids. 

XII. 

''  If  the  goods  be  not  taken  by  the  consignee  without  delay,  or 
within  such  time  as  is  provided  by  the  regulations  of  the  port  of 
discharge,  they  may  be  stored  or  discharged  into  hulks  or  lighters 
by  the  master  at  the  expense  and  risk  of  their  owners ;  provided 
always,  that  due  notice  is  given  of  the  arrival  of  the  ship  and  the 
commencement  of  the  discharge,  and  that  the  same  does  not 
begin  at  night  or  at  any  unreasonable  hour. 

XIII. 

^  Ship  to  have  a  lien  on  all  goods  for  payment  of  freight  and 
charges,  including  dead  freight,  demurrage  at  the  port  of  destina- 
tion, forwarding  charges,  charges  for  carriage  to  port  of  shipment, 
and  the  fines,  damages,  and  expenses  mentioned  in  Rules  VII. 
and  X.,  and  for  general  average  claims,  and  to  be  entitled  to 
recover  from  the  shipper  the  difference  between  the  amount  of 
freight  stipulated  in  the  BiU  of  Ladmg  and  the  proceeds  of  the 
goods,  should  the  freight  not  be  pdd  otherwise. 
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XIV. 

'*  To  the  extent  of  the  value  of  the  lien,  freight,  which  by  the 
terms  of  the  Bill  of  Lading  is  made  payable  by  the  consignee, 
cannot  be  demanded  from  the  shipper  after  the  master  has  parted 
with  his  lien  on  the  goods. 

XV. 

"  In  the  event  of  claims  for  short  delivery  when  the  ship  reaches 
her  destination,  the  price  to  be  the  market  price  at  the  port  of 
destination  on  the  day  of  the  ship's  entry  at  the  custom  house,  less 
freight  and  charges  saved. 

XVI. 

*^  Weight,  measure,  quality,  contents,  and  value,  although  men- 
tioned in  the  Bill  of  Lading,  to  be  considered  as  unknown  to  the 
master  unless  expressly  recognised  and  agreed  to  the  contrary. 
Simple  subscription  not  to  be  considered  as  such  agreement 

XVIL 

*^  General  average  to  be  paid  according  to  Yoik  and  Antwerp 
rules. 

XVIIL 

'*  Freight  if  payable  at  port  of  destination  to  be  paid  imme- 
diately on  delivery  in  cash  without  discount,  and  in  the  currency 
stipulated  in  the  Bill  of  Lading,  or,  at  consignee's  option,  at  the 
rate  of  exchange  of  bankers'  bills  at  sight  current  on  the  day  of 
the  ship's  entry  at  the  custom  house. 

XIX, 

'^  Nothing  contained  in  these  rules  is  to  be  construed  so  as  to 
authorise  an  aigument  in  respect  to  anything  not  expressed  in 
these  rules." 

Herr  Laeisz  then  said  that  he  was  desired,  on  behalf  of  the 
Hamburg  Chamber  of  Commerce,  to  present  the  following  protest, 


(     '69    ) 

i 

and  to  request  that  it  be  entered  on  the  minutes  of  the  Con- 
ference. 

'*  The  delegates  of  the  H!amburg  Chamber  of  Commerce,  in  the 
name  and  on  behalf  of  their  constituents,  beg  to  declare  that  to 
their  regret  they  feel  unable  to  recommend  the  general  adoption 
of  the  Rtdes  of  Af&eightment,  the  first  of  which,  as  amended  by 
this  Conference,  imposes  responsibilities  upon  the  shipowner, 
which,  in  their  opinion,  he  cannot  reasonably  be  expected  to  take 
upon  himself,  thus  rendering  the  Rules  unacceptable  for  practical 


use." 


Dr.  SiEVEKiNG  wished,  although  he  had  been  a  member  of  the 
Committee  of  Reference,  to  express  the  obligations  of  the  Con- 
ference to  those  gentlemen  who  had  so  kindly  undertaken  the 
task  of  putting  its  decisions  into  shape.  They  had  spent  a  great 
deal  of  time  in  doing  so  since  the  meeting  of  the  previous  morning. 
He  also  expressed  the  desire  that  the  Executive  Council  would 
do  their  best  to  distribute  and  give  effect  to  the  decisions  on  this 
question  at  which  the  Conference  had  arrived. 

M.  £ngels  thought  that  for  the  Coimcil  to  take  such  action 
would  be  improper,  since  the  resolutions  adopted  by  this  Con- 
ference were  totally  opposed  to  those  of  the  Liverpool  Conference, 
and  the  Council  was  bound  by  the  one  as  much  as  the  other. 

The  Conference  then  adjourned. 

Afternoon  Sifting. 

The  Conference  reassembled  at  2  o'clock,  under  the  presidency 
of  Sir  Travers  Twiss,  Q.C. 

Prevention  of  Maritime  Casualties^ 

Dr.  SiEVEKiNG  presented  a  communication  from  M.  d*Avri- 
COURT,  French  Consul-General  at  Hamburg,  recommending  to 
the  notice  of  the  Conference  the  proposals  of  M.  le  Capitaine 
Albert  Riondel,  of  Cherbourg,  late  of  the  French  navy,  made  with 
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the  object  of  preventing  maritime  casualties.  Dr.  Sieveking 
requested  that  these  communications  should  be  entered  upon  the 
minutes,  and  commended  to  the  attention  of  the  Executive  Council. 
These  proposals  had  been  made  in  1874,  and  had  been  favourably 
received  by  the  American  and  Greek  Governments,  and  by  several 
important  Chambers  of  Commerce  in  France.  Dr.  Sieveking 
observed  that  the  Association  had  already,  at  its  Milan  Conference, 
adopted  a  series  of  resolutions  with  the  same  object,*  which  were 
to  a  considerable  extent  in  harmony  with  the  proposals  of  M. 
Riondel  whose  humane  desire  to  prevent  the  terrible  loss  of  life 
by  these  casualties  would  receive  the  hearty  s)rmpathy  of  all 
present 

The  following  are  the  communications  referred  to : — 

'<  Hambourg,  le  19  Aodt  1S85. 

"  Monsieur  le  President, 

"  M.  Albert  Riondel,  capitaine  de  frigate  en  retraite  de  la 
Marine  frangaise,  a  ddsir^  soumettre  au  Congr^s  que  vous  pr^dez, 
divers  projets  de  rdforme  dont  il  est  Tauteur  et  qui  ont  pour  but 
de  prdvenir  les  abordages  en  mer  et  d'assurer  le  jugement  Equitable 
des  litiges  qui  peuvent  r^sulter  des  collisions  entre  navires  de 
nationalit^s  difiifrentes ;  cet  honorable  officier  ne  pouvant,  k  son 
grand  regret,  prendre  part,  en  personne,  aux  travaux  du  Congrbs. 

"  Monsieur  le  Docteur  Sieveking,  President  du  Congrfes  pour 
la  rdforme  du  Droit  international  k  Hambourg,  j'ai  Fhonneur  de 
vous  adresser,  ci-joint  et  d'ailleurs  k  titre  purement  officieux,  le 
dossier  contenant  ses  propositions,  et  je  ne  puis  que  vous  prier 
de  vouloir  bien  le  conmiuniquer  k  la  Commission  comp^tente. 

''  Ces  propositions  sont  les  suivantes : 

"  I**  Utility  de  crder  un  tribunal  international  appeM  h  con- 
nattre  des  cas  de  collision,  en  pleine  mer,  entre  bidments  de 
difii^rentes  nations:  ce  tribund  serait  compost  d'un  juge  ap- 
partenant  k  chacune  des  nations  en  cause,  et  de  deux  ou  trois 
juges,  ddsign^s  par  le  sort,  parmi  les  autres  nations  ayant  adh^^ 
k  la  loi  intemationale ; 

*  See  Report  of  Milan  Conference,  1883,  pp.  142  to  144. 
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**  2^  Obligation  impos^e  ^  tout  navire  isol^  qui  rencontre,  k  la 
mer,  un  groupe  compost  d'un  rem(»rqueur  et  d'un  ou  plusieurs 
retnorqtt^  de  s'^arter  de  la  route  suivie  par  ce  groupe ; 

**3®  Obligation  d'^clairer  la  queue  des  groupes  de  navires 
remorqu^s ; 

"  4°  Responsabilit^  partielle,  en  cas  de  collision,  du  remorqueur 
qui  remorque  un  ou  plusieurs  navires  sans  feu ; 

'^  5""  Responsabilit^  entibre  et  ipsofactOy  en  cas  de  collision,  du 
navire  qui,  n'ayant  pas  allum^  ses  feux,  a  ainsi  privd  Tautre 
bitiment  du  feu  Mgal  que  le  rbglement  international  lui  accorde 
pour  dinger  ses  mouvements ; 

*'  6''  Responsabilitd  correctionnelle  des  hommes  charges  de 
Tallumage  et  du  bon  ^tat  des  feux ; 

"  7"*  Obligation  pour  les  bdtiments  de  guene  d'arr^ter  les 
navires  sans  feux  et  d'en  dresser  proc^s-verbal ; 

''  Enfin,  8."*  Attribution  par  le  tribunal  juge  de  la  responsabilitd 
de  Tabordage,  de  dommages  et  int^rdts  k  accorder  non  seulement 
aux  propridtaires  des  b^timents  et  de  la  marchandise,  mais  encore 
aux  victimes  de  la  collision  ou  k  leurs  ayants-droit 

*'  Veuillez  agrder.  Monsieur  le  President,  les  assurances  de  ma 
haute  consid&ation. 

"C*"  Balus  d'Avricourt, 
"  Le  Consul  Gknkral  de  France^ 

^  Note pr'esent'ee  au  Congris  International  de  Hamhourg  en  1885. 

"  Dans  une  brochure  public  en  1884  (sous  le  pseudonyme  de 
Albert  du  Hailly),  chez  L^on  Panier  ^diteur  k  Paris,  r9  Quai 
St  Michel,  et  intitulde :  '  Collision  du  St  Germain  et  du  Wood- 
bum,'  }'ai  fait  les  deux  propositions  suivantes : 

"  I""  Utility  de  cr^r  un  tribunal  international  pour  juger  les 
litiges  maritimes. 

''  2°  Obligation  imposde  k  tout  navire  isold  qui  rencontre  k  la 
mer  un  groupe  (compost  d'un  remorqueur  et  d'un  ou  plusieurs 
remorqu^s)  de  se  ddranger  de  sa  route  afin  d'^viter  une  collision. 

"  V^  Point  La  juridiction  depend,  aujourd'hui,  uniquement  du 
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hasard  Dans  le  cas  d'une  collision  entre  frangais  et  anglais  la 
juridiction  sera  anglaise  ou  fran9aise  selon  que  le  bitimenty 
auteur  de  la  collision,  aura  relach^  en  pays  anglais  ou  sur  le  sol 
fran^ais. 

"  La  sentence  est  toujours  attaqude  par  la  partie  condaron^ 
avec  une  certaine  apparence  de  raison. 

"  II  est  de  principe  en  droit :  '  qu'on  ne  peut  pas  £tre  k  la  fois 
juge  et  parti ' ;  un  tribunal  international  ne  serait-il  pas  une  chose 
desirable  et  un  progrfes  r^el  ? 

2™*  Point  Un  groupe  est  dans  Timpossibilitd  de  manceuvrer  et 
d'dviter  un  danger ;  chaque  navire  qui  en  fait  partie,  est  tenu  par 
Tavant  et  Tarribre  et  n'a  pas  (sauf  le  remorqueur)  la  possibility : 

"  1°  De  stopper. 

"  2**  D'augmenter  ou  de  r^uire  la  vitesse. 

"  3°  De  marcher  en  airibre. 

"  4®  De  faire  une  abatt^e  pratique,  prompte  et  accentude,  pour 
dviter  un  danger. 

''£n  dehors  de  ces  deux  propositions  neltement  formul^^ 
j'avais  dgalement  dmis  (dans  plusieurs  passages  de  la  brochure) 
les  id^es  suivantes : 

**  I**  Necessity  dMclairer  la  queue  d'un  groupe.  La  raison  est 
simple.  Les  trains  de  chemins  de  fer  sont  ^lair^s  en  tete  et  en 
queue ;  cependant  ils  ne  sont  jamais,  comme  sur  mer,  susceptibles 
d'etre  abordds  k  droite  ou  k  gauche.  Cela  s'impose  bien  plus 
fortement  aux  groupes  qui  sont  de  vrais  trains  maritimes. 

'*  2^  Si  les  feux  ne  sont  pas  allum^s,  la  responsabilitd  mfiirey 
en  cas  de  collision,  devrait  incomber  ipso  facto  \  ce  navire. 
Quelle  que  soit  la  manoeuvre  de  Tautre  bitiment,  celui-ci  ne  peut 
pas  en  ^tre  ddclard  responsable,  puisqu'il  a  €x&  privk  du  feu  Itgal 
que  le  Hgislateur  lui  accorde,  pour  diriger  ses  mouvements. 

"  3**  Le  Idgislateur  international  devrait  imposer  aux  bitiments 
de  guerre,  le  devoir  d'arr^ter  les  navires  sans  feux  et  d'en  dresser 
proc^-verbaL 

**4**  Le  remorqueur  (qui  remorque  un  navire  ou  des  navires 
sans  feux)  commet  une  negligence  qui  doit  le  rendre  en  partie 
responsable  de  la  collision. 
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'^5^  ^s  hommes  charges  de  Tallumage  et  du  bon  ^tat  des 
feux,  et  qui  manquent  k  ce  devoir  sacr^,  doivent  Stre  punis,  le  cas 
dch^ant,  de  la  mfime  manibre  que  le  garde-barri^rey  Vaiguilleur,  le 
chef  de  gare,  ou  un  employ^  quelconque,  quand  il  airive  une 
rencontre  sur  les  voies  ferries. 

*'  Si  la  responsabilit^  du  capitaine  est  engag^,  il  doit  dtre  puni 
aussi.  Ces  trois  demi^res  clauses  s'imposent  au  nom  de  la 
s^curit^  gdn^rale. 

**  La  loi  Internationale  du  4  Novembre  1879  a  6t6  faite  pour 
prdvenir  les  abordages  k  la  mer.  Elle  doit  toujours  rester 
ouverte  au  progrfes.  Chaque  ^vbnement  malheureux  devrait 
6tre  ^tudi^  avec  soin  et  servir  d'enseignement  pour  Tavenir.  II 
est  n^essaire  que  I'expdrience  si  chbrement  acquise  ne  soit  pas 
perdue. 

"A.  RiONDEL, 

"  Capitaine  defrkgater 


Official  Inv€stigaiians  of  Maritime  Casualties. 

Dr.  SiEVEKiNG  then  proceeded  to  introduce  the  above  question. 
He  stated  that  German  legislation,  in  conformity  with  that  of 
Great  Britain  and  many  other  countries,  had  instituted  investiga- 
tions of  this  kind.  Reports  were  presented  to  the  Government 
of  each  country,  and  were  eventually  published  by  Government 
authority^  which  contained  most  valuable  lessons  derived  from 
experience  as  to  the  causes  which  led  to  these  casualties,  and  the 
means  by  which  they  might  be  averted.  A  great  mass  of  infor- 
mation has  thus  been  collected  since  the  estabUshment  of  these 
investigations,  but  at  present  this  information  is  only  available  in 
the  particular  country  to  which  the  vessel  belonged,  though  the 
causes  of  maritime  disaster  were  common  to  all,  and  the  ex- 
perience acquired  in  one  State  would  be  equally  important  to 
every  other.  He  thought  it  very  desirable  that  the  information 
thus  obtained  should  be  regularly  furnished,  by  the  Government 
of  each  country  in  which  such  investigations  were  made,  to  the 
Governments  of  other  countries,  when  it  contained  matter  of 
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general  interest  He  therefore  wished  to  propose  the  following 
resolution : — 

**  Resolved,  that  this  Association  deems  it  advisable  that  the 
results  arrived  at  by  the  competent  authorities  in  the  in- 
vestigation of  maritime  casualties,  if  of  general  interest,  be 
communicated  between  the  respective  Governments." 

Dr.  SiEVEKiNG  next  dealt  with  the  question  of  the  discretion 
which  ought  to  be  given  to  the  authorities  which  have  to  conduct 
these  investigations  as  to  cancelling  the  certificates  of  ship's 
officers  who  were  found  guilty  of  conduct  conducing  to  an  acci- 
dent. He  stated  that  in  Germany  these  investigations  were  con- 
ducted, not,  as  in  England,  by  a  judicial  officer,  but  by  boards 
established  for  the  control  of  maritime  matters,  called  Seeamte. 
These  Courts  have  only  the  power  totally  to  deprive  an  officer 
found  to  have  committed  an  act  of  negligence  of  his  certificate, 
and  have  not  power  merely  to  suspend  the  certificate  for  a  limited 
time.  Even  the  supreme  authority,  the  Ober-Seeamt,  which 
reviews  the  sentences,  has  no  power  of  suspension.  The  law 
does,  indeed,  enable  the  Chancellor  of  the  Empire,  after  an  in- 
terval of  not  less  than  one  year,  to  restore  the  certificate ;  but 
this  is  only  as  an  act  of  grace,  not  of  right,  and  does  not  therefore 
affect  the  principle  involved.  The  Bill  as  originally  submitted  to 
the  Reichstag  provided  for  the  power  of  temporary  suspension, 
but  this  was  struck  out  because  it  was  feared  that  the  Courts 
would  not  be  strict  enough,  and  would  only  pass  illusory  sen- 
tences. Experience  of  the  Act  as  finally  passed  had  shown,  how- 
ever, that  the  boards  were  by  no  means  inclined  to  take  a  lenient 
view.  Moreover,  the  proceedings  being  in  the  nature  of  an 
administrative  inquiry,  are  not  invested  with  all  the  guarantees 
that  are  necessary  for  the  protection  of  accused  persons.  There 
was  a  widespread  feeling  of  sympathy  for  captains  and  officers 
who,  when  placed  in  difficult  circumstances,  had  acted  in  a  way 
which  was  considered  improper  by  a  board  sitting  round  a  table 
and  calmly  investigating  the  case,  and  who  were  therefore  visited 
with  what  could  only  be  regarded  as  a  sentence  of  death,  since  it 
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deprived  them  of  their  livelihood  and  their  professional  reputation. 
The  efiect  of  this  state  of  the  law  upon  the  officers  themselves 
was  most  serious,  and  he  had  been  told  on  excellent  authority  that, 
in  consequence  of  this  extreme  severity  of  the  law,  captains,  who 
needed  to  have  the  greatest  possible  self-possession  in  moments 
of  danger,  were  so  overcome  by  the  fear  of  ruin  impending  over 
them  if  they  made  any  mistake,  that  they  were  quite  unnerved, 
and  really  incapacitated  from  exercising  a  calm  judgment  The 
question  might  appear  to  be  one  only  affecting  Germany,  but  it 
was  in  fact  an  international  one,  because  it  affected  passengers  and 
goods  belonging  to  other  countries,  and  for  this  reason  he  brought 
it  forward  in  the  present  Conference.  He  proposed  the  following 
further  resolution  on  this  point : — 

''  Resolved,  that  this  Association  deems  it  advisable  that  the 
authorities  entrusted  with  the  investigation  of  maritime 
casualties,  if  empowered  to  deprive  the  masters  of  their 
certificates,  ought  also  to  be  allowed  a  discretion  to  sus- 
pend only  the  certificate  for  a  certain  limited  time." 

Dr.  GfiFFCKEN  supported  the  first  of  Dr.  Sikveking's  resolu- 
tions. On  the  subject  of  M.  Riondel's  suggestions,  he  drew 
attention  to  the  proposals  made  by  Sir  Robert  Morier,  while 
British  Minister  at  the  Portuguese  Court,  for  the  establishment 
of  international  appellate  tribunals  for  reconciling  conflicts  as  to 
cases  of  collision  between  vessels  of  different  nationalities.* 

Dr.  WoLFFSON  also  supported  the  first  resolution,  but  with 
regard  to  the  second  he  hoped  the  Conference  would  not  entertain 
it  at  this  late  stage  of  the  proceedings.  He  pointed  out  that 
the  judgment  of  the  Seeamt  was  only  pronounced  after  most 
careful  examination,  not  only  of  the  circumstances  of  the  par- 
ticular accident,  but  also  of  the  general  conduct  of  the  crew. 
Such  judgments^  pronounced  with  due  care,  were  the  only  means 
by  which  passengers  and  goods  could  be  protected  from  incapacity 
on  the  part  of  the  master  and  crew  of  a  vessel    Nor  was  it 

*  See  an  account  of  these  proposals  in  Mr.  Freeland's  paper  on  Collisions 
at  Sea,  Milan  Conference  Report,  1883,  p.  137. 
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correct  to  call  such  a  judgment  a  punishment  in  the  proper  sense 
of  the  word ;  it  was  only  a  declaration  of  the  £u:t  of  incapacity, 
when  proved.  And  such  a  declaration  could  not,  when  properly 
considered,  bring  about  unjust  consequences.  The  subject  was 
too  wide  to  be  properly  discussed  on  this  occasion,  nor  was  the 
question  properly  one  of  international,  but  only  of  German  law. 

Judge  Peabody  observed  that  if  the  Conference  were  asked  to 
go  into  the  whole  question  of  investigations  into  maritime  casual- 
ties, it  would  no  doubt  take  a  great  deal  of  time.  But  the  two 
propositions  made  by  Dr.  Sieveking  were  of  a  limited  character, 
and  eminently  practical  and  simple.  With  regard  to  the  second, 
he  thought  the  present  Grerman  law  must  tend  to  undue  leniency 
in  many  cases,  for  how  slow  would  a  tribtmal  be  to  inflict  so 
serious  a  penalty  as  to  deprive  the  man  of  his  livelihood.  And 
yet  how  important,  in  the  interests  of  humanity,  that  such  sen- 
tences should  be  unhesitatingly  enforced  in  proper  cases.  The 
first  proposition  also  seemed  to  him  to  be  of  great  importance  in 
the  interests  of  humanity ;  and,  so  far  as  he  knew,  this  was  the 
only  body  in  which  the  interests  of  all  nations  were  represented, 
and  by  which  such  a  wish  could  be  put  forth  on  their  behalf. 

Herr  Suckau  opposed  the  second  resolution,  on  the  ground 
that  there  would  practically  be  very  little  difference  in  effect 
between  a  temporary  and  a  final  suspension  of  the  certificate, 
since  a  temporary  suspension  would  equally  deprive  the  officer  of 
his  reputation,  and  prevent  him  from  again  obtaining  employ- 
ment 

Herr  Woermann  entirely  agreed  with  Dr.  Sieveking,  and 
considered  that  the  withdrawal  of  a  certificate  was  a  punishment, 
and  a  heavy  punishment,  for  it  was  considered  such  both  by  the 
public  and  in  practice.  It  ought  to  be  considered  a  disciplinary 
pimishment,  and  in  this  respect  a  temporary  suspension  of  the 
certificate  would,  in  most  cases,  be  fiilly  sufficient.  There  was  an 
almost  absolutely  unanimous  feeling  on  the  part  of  German  ship- 
owners in  favour  of  the  proposed  amendment  in  the  law. 
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Dr.  Rahusen  remarked  diat  the  Conference  was  not  met  to 
discuss  German  law,  but  ought  to  look  at  the  matter  from  an 
international  standpoint  In  Holland  the  law  on  this  question 
had  been  altered  last  year  in  the  direction  to  which  the  resolution 
pointed,  and  the  former  official  nautical  investigations,  to  inquire 
into  all  accidents,  were  altogether  abolished,  as  they  were  found 
to  have  the  effect  of  prejudicing  subsequent  trials  before  the  civil 
courts,  whilst  the  dvil  courts  frequently  came  to  opposite  con- 
clusions. Now  they  had  a  court  of  a  disciplinary  character,  which 
made  inquiries  only  on  a  complaint  being  lodged.  The  highest 
penalty  it  could  inflict  was  a  suspension  for  two  years.  The 
present  arrangement  gave  the  greatest  satisfaction  to  all  parties, 
whilst  those  which  formerly  existed,  similar  to  the  German,  had 
been  generally  condemned.  It  had  been  found  that  great  diffi- 
culties attended  investigation  of  collisions,  owing  to  the  contra- 
dictory evidence  that  was  given  from  the  two  ships,  whilst  in 
cases  where  one  vessel  was  lost,  the  evidence  of  only  one  side 
could  generally  be  obtained. 

Herr  Ulrich  emphasised  the  importance  of  this  question,  which 
was  occupying  public  attention  at  present  both  in  Germany  and  in 
England.  He  was  in  favour  of  separating  the  jurisdiction  as  to 
investigations  into  casualties  from  that  relating  to  the  penalties  to 
be  imposed.  They  ought  to  be  dealt  with  by  different  tribunals. 
He  thought  the  question  too  wide  to  be  properly  discussed  at 
present,  and  wished  it  to  be  reserved  for  the  next  Conference. 

Mr.  Hadley  heartily  supported  both  resolutions.  With  regard 
to  the  first,  he  pointed  out  that  the  action  proposed  was  similar 
to  that  taken  by  the  late  Lord  Chief  Justice  Cockbum,  in  sending 
copies  of  the  judgment  in  the  Franconia  case  to  the  different 
foreign  governments. 

Dr.  Wendt  also  supported  both  resolutions.  With  regard  to 
the  general  question  of  investigations  into  maritime  casualties,  he 
considered  Dr.  Rahusen's  observations  of  great  importance,  and 
thought  there  ought  to  be  no  investigation  when  a  civil  suit  was 
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already  commenced  in  which  the  same  questions  would  have  to 
be  decided.  At  all  events,  he  thought  it  very  desirable  that 
the  German  Seeamt  should  not  publish  its  decision  before  the  de- 
livery of  judgment  by  an  English  tribunal,  as  such  decisions  were 
calculated  greatly  to  prejudice  the  result  of  the  civil  proceeding. 

Herr  Ahlers  desired,  as  a  member  of  the  Association,  to 
support  Dr.  Sieveking's  second  resolution,  but  said  he  could  not 
agree  with  the  further  suggestion  made  by  Dr.  Wendt.  He 
considered,  also,  that  the  sentences  of  the  Seeamt  should  only  be 
pronounced  after  the  most  careful  investigation,  and  in  case  of 
real  negligence  of  the  captain,  not  merely  on  the  ground  of  some 
slight  error  of  judgment  or  technical  breach  of  rules.  The  tem- 
porary suspension  of  certificates  had  worked  well  in  England. 
The  German  law,  as  it  stood,  was  almost  universally  condemned 
by  the  German  maritime  centres,  and  in  particular  by  the  Congress 
of  Nautical  Associations  at  Berlin. 

Dr.  SiEVEKiNG,  in  reply,  said  Dr.  Wolffson  was  no  doubt  theo- 
retically right  that  the  sentence  of  deprivation  passed  by  a  mari- 
time board  was  not  a  punishment,  but,  practically,  the  distinction 
did  not  exist  Under  the  existing  law  of  Germany,  a  captain  who 
had  for  ten  years  possessed  the  highest  testimonials  might  be 
deprived  because  of  a  single  oversight.  Practically,  the  law  was 
in  the  highest  degree  injurious.  And  the  resolution  had  been 
framed  so  as  to  deal  with  the  question  purely  from  an  inter- 
national point  of  view. 

Sir  Travers  Twiss  observed  that  the  question  of  these  investi- 
gations was  one  of  no  littie  difficulty.  He  referred  to  the  British 
system  of  holding  inquiries  before  a  Consul  where  an  accident 
had  occurred,  the  result  of  such  inquiries  being  transmitted  to 
the  Board  of  Trade  in  London,  who  might,  if  they  thought  fit,  act 
upon  the  Consul's  report  and  suspend  the  certificate.  With 
regard  to  the  question  of  collision  between  ships  of  different 
nationalities,  the  expense  attending  an  international  tribunal  ren- 
dered it  almost  impracticable. 
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The  first  resolution  was  then  put,  and  carried  unanimously. 

On  the  second  resolution,  Sir  Travers  Twiss  remarked  that 
the  great  cause  of  shipwrecks  was  the  neglect  to  heave  the  lead^ 
caused  by  the  captain's  indisposition  to  slacken  speed  for  the 
purpose,  and  he  thought  it  very  desirable  that  shipowners  should 
be  more  careful  in  the  directions  they  gave  their  captains  on  this 
pointy  whenever  in  the  vicinity  of  a  dangerous  coast 

The  second  resolution  was  then  put,  and  carried  by  a  majority 
of  21  votes  against  4. 

Vota  of  Thanks. 

Dr.  SiETVERiNG  having  then  resumed  the  chair,  proposed  the 
following  resolution,  which  was  seconded  by  Sir  Travers  Twiss, 
and  was  unanimously  adopted  by  acclamation  : — 

''  That  the  grateful  thanks  of  this  Association  be  offered  to  his 
Serene  Highness  Prince  Bismarck  for  his  kindness  in 
making  arrangements  for  the  reception  of  the  members  of 
the  Congress,  at  his  residence  at  Friedrichsruh." 

His  Excellency  Baron  von  Kusserow,  Prussian  Envoy  at 
Hamburg,  thanked  the  Conference,  in  the  name  of  Prince 
BiSMARCKy  for  its  vote.  He  expressed  the  hope  that  if  the  Asso- 
ciation should  revisit  Hamburg  in  ten  years'  time,  His  Serene 
Highness  might  be  able  personally  to  receive  and  welcome  the 
assembly. 

Sir  Travers  Twiss  proposed^  and  Judge  Peabody  seconded, 
the  following  resolution,  which  was  also  unanimously  adopted : — 

"That  the  Association  gratefully  acknowledges  the  kindness 
and  courtesy  of  the  High  Senate  of  the  City  of  Hamburg, 
represented  by  His  Magnificence  the  Presiding  Burgo- 
master, Dr.  Weber,  in  receiving  the  Association  for  this 
Conference.'* 
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Judge  Peabody  proposed,  and  Dr.  Rahusen  seconded,  the 
following  resolution,  which  was  unanimously  adopted : — 

"  That  the  cordial  thanks  of  this  Association  be  offered  to  the 
President  of  the  Conference,  Dn  Sieveking,  for  his 
valuable  assistance  in  forwarding  the  objects  of  the  Asso- 
ciation by  attending  and  presiding  at  the  Conference." 

Dr.  Wendt  proposed,  and  Mr.  Alexander  seconded,  the 
following  resolution,  which  was  unanimously  adopted : — 

''That  the  sincere  thanks  of  this  Association  be  tendered  to 
the  gentlemen  of  the  Reception  Committee  at  Hamburg, 
for  the  generous  hospitality  extended  by  them  to  the 
members  of  the  Association  on  their  visit  to  this  dty,  and 
to  the  Press  of  this  city  for  the  fulness  and  accuracy  with 
which  they  have  reported  the  proceedings  of  the  Con- 
ference." 

The  President  then  closed  the  Conference  by  a  brief  address, 
in  which  he  expressed  the  hope  that  its  labours  would  be  fruitful 
in  results  affecting  very  wide  circles  of  influence.  With  regard  to 
the  question  of  Bills  of  Lading,  which  had  prindpally  absorbed 
the  attention  of  the  Conference,  he  hoped  that  even  if  its  decisions 
did  not  in  all  respects  commend  themselves  to  some  present,  at 
all  events  they  might  form  the  basis  upon  which,  by  means  of 
mutual  compromise  between  conflicting  interests,  a  satisfactory 
settlement  might  eventually  be  arrived  at 

The  assembly  then  dispersed. 
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